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Order allowing assignee to use money. 
Subp. returned. 
ate tag “ served on on MeLean, Wm. Harmon. 
Precipe for default. 
Trial notice, 
Plea to jurisdiction. 


McLean & TLArRMonN, Surviving Part., Plaintiffs, 


is, 


Jounx W. Hopps, Assignee et al, Defendant. 


Mi morandum of Papers hiled and Late of Filing. 


re. eee, 


7 {eet . 
50th, “ 


“)t) +s 


Bill of complaint. 

Subpoena. 

Appearance of Jno. W. Hlobbs. assignee. 
Demurrer of Jno. W. TLobbs. 

Motion for costs. 

Cost bond. 


a rder apt examiner. 


extending time to answer. 
Answer of defendant Hobbs. 
(‘ross-bil] of J W. LLobbs. ASSIONCE, 
Replication. 
Privcipe for subpeena., 
Notice of Tlobbs, assignee, for hearing as to using 
money and taking testimony. 


In the Cireuit Court of the United States for the District of 


lowa. in the Kiehth Cireuit. 


Joun A. McLean and WittramM Haron, surviving partners of The 
Yellowstone River Contracting Company, Complainants, 


is 


JOHN W. lloprs, iis Assignee oft the estate ot Campbell IK. Peck, 
Bankrupt; John B. Sanborn and Charles King, late Partners as 
Sanborn and King, and Ed. F. Brownell, Defendants. 


To the judge of the cireuit court above named : 
John A. MeLean and William Harmon, who are residents of Bis- 
marek, in the Territory of Dakota. and citizens of sald Territory, 


bring this their bill against John W. TLlobbs, who is a resident and 


citizen of Keokuk, in the State of Lowa, and 1s the assignee in’ bank- 
ruptey of the estate of Campbell Ix. Peck, cl bankrupt, John I. san- 
born.who is a resident and citizen of St. Paul,in the State of Minne- 
sota, and Charles King, who 1s a resident and citizen of the District 
of Columbia, and Ed. IF. Brownell, who is a resident and citizen of 
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Keokuk, in the State of Iowa; and thereupon your orators complain 
and aver— 


I. 


Pids bor Crone Ped aiid vt ( ontract. 


That heretofore, and on "or about thie 19th day of August, A. 1). 
IS76. thie Lonited States of Amertlea, through Major Ry, Cord, chief 
quartermaster of the Department of Dakota, in the army of the 
United States, had advertised for bids for furnishing wood and hay 
In large amounts at the cantonment of thearmy of the United States 
ata point near the junction of the Yellowstone and Tongue rivers, 
in the Territory of Montana: and Campbell Ik. Peck, who then re- 
sided’ in Keokuk, lows, and was the surviving partner of the old 
firm of Durfee & Peek. had. under the name of Durfee & Peck, sub- 
niitted lo sill Chict quart bnaster and made licls for the furnishing 

of Said wood and hay, which were the lowe ={ responsible bids 
m| therefor, anid seul bids bevel been accepted by sid chief quar- 

Lerbpster, ena siida Poel liad recerved notice from snd (uar- 
termaster that his said bids were the lowest: that they were accepted 
by him, and that the contract for furnishing said wood and hay had 
been awarded to hind under the said name of Durtee & Peck, but the 
contract for furnishing said supplies had not then been formally ex- 
ecuted and delivered. 


LT. 
} 


hormation of ( opartne rsh ip), 


That thereupon, and on or about said Tth day of August, A.D. 


IS76. and when the fhets above set forth were all well known to said 


Peek and to vour orators, and When said Peek and VOUur orators all 
Supposed and believed that the contract for the furnishing of said 
wood and hay would be made between the United States and = said 
Campbell kt. Peck under the name of Durfee & Peck, then the said 
Campbell Kk. Peck, under the said name of Durfee & Peck, and your 
orators, for the PUPpose of obtaining ania furnishing sald wood and 
hay and carrving out satd contract so awarded, did form themselves 
nto a coparthership, and did make and enter into written articles 
of agreement tn the words and figures following, to wit: 

This agreement entered into, this 19th dav of August, A.D. 1S76, 
Witnesseth : . 

That whereas a contract for wood and haw has been awarded Durfee 


& Peck by Gen'l B.C. Cord, Q. M. Gen'l, in order to earry out the: 


same, Win. Tlarmon and J. A. MeLean agree to associate themselves 
with Durfee & Peek to CALTTYV Out the same nnder the hame and style 
of the “ Yellowstone River Contracting Conipany,” taking each one- 
quarter interest, and Durfee & Peck one-half interest in the profits 
anid losses incident to) the carrving out of the Saidne. The othice ot 
the said COMP any Isto be at Fort A. Lineoln, where the books shall 
be kept and all receipts and ex peaditures shall go through the office. 
Then William [larcmon aerees to take charge oft said office, and CVE 
lis services to the ¢ Ma pPany at that place In the Way of SU rintend- 
ing the business without expense to the company for services. 


~ 


*y 
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Oo J. ks McLean agrees to v0 to the place of delivery on the 

Yellowstone and superintend the entire business there, in the 
sume way and on the same terms, keeping books and making re- 
turns to William Harmon at the company’s oflice at Fort A. Lin- 
coln. All purchases to be made on the best terms possible, and for 
supplies purchased at Bismarck, the preference to be given to the 
firm of McLean and MeNider. As the purchi ise of a boat Is con- 
templated, it is agrecd that the interests In the same proportion 
shall be taken in the boat which shall be considered pr ey prop- 
erty, and to be retained or disposed of as may at any time be de- 
‘ ided Upor, the sume as any other Company property. 

The profits or losses on all supplies, or anything else taken up in 
the interests of the COMpAahy, shall be shared in the same Way as 
everything connected with the a of the company. When 
this or any other contract Is completcd a settlement of profits and 
losses shall be made on the basis ys the above terms of partnership. 

If, after the contract mentioned above Is completed, he other COl>- 
tract shall be taken by the said company, or any of the parties 
thereto, and it-shall be deemed advisable to dissolve said company, 
then either party of said company shail have the privilege of pur- 
chasing the property of said company at prices to be agreed upon 


among themselves, or decided upon by three men selected, each 


‘ 


Pariy Lo this Contract naming Ole of them. and the ir decision to be 
final. Ifa dissolution is decided upon, first all debts shall be paid, 
snd then all protits divided i) the proportions heretofore mentioned. 


Copy. 
F (Signed) DURFEE asp PECK. 
. WILLIAM JLARMON. 
JOHN A. MCLEAN. 
Witness: 


MM. /TARMON. 
(3 [I I. 


(rovernment ts (pial an set Mae fa f if ii poll eg week. 


Phat thereafter, and on or about the 25th day of August, A. D. 
IS76. the written contract for the furnishing of said wood and hay 
was executed and delivered by said United States and Campbell Ix 
Peek, and snd COntracl Was mide 11) the hac ol Campbell KK. Peck, 
f and notin the name of Durfee & devas for the reason that Durfee, 


of the tirm of Durfee & Peck. had deceased. 


LV. 


hie Company Proceeded fy) Rultill this (Contract. 


TI beaut thereupon, and lnmediately bpon the exeeution of <Lid COlh- 
tract, the said “ Yellowstone Contracting Company,” under and pur- 
suant to said articles of catteemiie: entered vigorously upon the 


work of performing said contract. 


PIN Neer A 


we 
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That by the terms of the said contract with the United States said 
Peck was required to furnish six thousand cords of good soft wood 
on or before the thirtieth day of June, A. D. S77, and eight hun- 
dred tons of hay at said Tongue River Cantonment before the 
thirty-first day of January, A. D. 1877. And. your orators, Jolin A. 
MeLean and Wim. Elarmon, under and pursuant to said articles of 
copartnership, at once hired men and teams, bought supplies and 
tools, and proceeded to fulfill said contract. 


y. 
Agree picid as to Lite rest and llarmon’s Powe I of Attorney. 


That your orators, John A. McLean and Wim. Tlarmon, in fulfill- 
Ing said contract and carrying the same out, each advanced large 
suns of Honey, and on or about the fourth day of November, A. D. 
IST, Your OrFALOP, John A. McLean, lead advanced to the scud Yel- 
lowstone River Contracting Compally, wid paid out on account of 
sid COMMpany More thiean twenty-six hundred and thirty dollars ; 
and your orator, Win. Harmon, had advanced to said company and 
paid out for it more than ninety-two hundred and fourteen dollars ; 
and the said Campbell kK.-Peck had not advanced or paid into the 
said company, and had not paid out on account thereof more than 
one hundred dollars, although he had undertaken and agreed to 

advance one-half of all the money required by said company. 
7 And thereupon your orators demanded of said Peck that 

he should advance to said company and pay into its treasury 
ils much cls they hieul lvanced ; but the “sid Peck deelin «| SO 10 do. 
ana stated threat he lieacl hot the money, and could hot ritise the money 
Lo pray lichis share of the capital ot sid COMPANY, anid thereupon it 
Wasaerecd by and between sud Peck and your orators that they should 
continue to advance and pay in the necessary capital for said com- 
peu, and that im the final settlement between said copartners the 
partners so furnishing the money should have allowed to them and 
should recerve Interest at thie rate of [Wenty per cet. per alinui 
upon the monthiy balance of all amounts that each partner had ad- 
vanced ar should advance lth carrying (>t) the business of said COn)- 
pany up to the tie of the final settlement of the athiurs of said com- 
pany between said) partners, 

And it was further agreed that vour orator, Wm. Harmon, who 
was the treasurer of said COMPANY, should have, hold, recover, and 
recelve all the Moneys that should ever be pad by the sud United 
States upon said contract with Campbell kK. Peck, and should divide 
and pay over the same when received among the members of said 
copartnership according to their respective rights as the same should 
appear Upon an accounting and settlement of the affairs of said firm 
wmong the copartners and pursuant to the articles of copartnership 
and agreements herem set forth. 

And to this end, and for the better SCCUTI lo of your orators tor 
them sid advance of capital to and expenditures for suid COllpalhy, 
the said Campbell IK. Peck at the same time made, éxecuted. and 


= 
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delivered to y6ur orator, Win. Harmon, a power of attorney, in 
the following words and figures, to wit: | 
Know all men by these presents that I, Campbell K. Peck, of 
Keokuk, lowa, have made, constituted, and appointed, and by these 
presents do make, constitute, and appoint Wm. Harmon, of F’t Lin- 
coln, D. T., my true and lawful attorney fer me and in my name, 
place, and stead to receive any money, to sign any voucher, receipt, 
ov other paper, or to do any other act or thing that may be neces- 
sary in carrying out or settling up a certain contract 
S which | have with the United States Government for the 
supplying hay and wood at the United States post at Tongue 
River, Montana Verritory, giving and granting upon my said attor- 
hey full power and authority to do and perform all and every act 
and thing whatsoever requisite and necessary to be done in and 
about the premises as fully to all intents and purposes as [ might 
or could do if personally present, with full power of substitution and 
revocation, hereby ratify and confirm all that my said attorney or 
his substitute shall lawfully do or cause to be done by virtue hereof. 
Iii witness whereof L have hereunto set my hand and seal. this 
fourth day of November, in the vear one thousand eight hundred 
and seventy-six. 
(Signed). 


CAMPBELL K. PECK. [s.s.] 


Sealed and delivered in the presence of— 


(Sig’d) | GREENLEAF CLARK. 
(S’o'd) CHAS. E: FLANDRAN. 
STATE OF MINNESOTA, nS 


as 


County ol Peanise m~ 3 


On this 4th day of November, 1876, before me, a notary public in 
and for sitid county, personally appeared Campbell Ix. Peck, to me 
well known to be the same person described in and who executed 
the within power of attorney, and acknowledged that he executed 
the same freely and voluntarily for the uses and purposes therein 


expressed. 


ln witness whereof [ have hereunto set my hand and affixed my 
notarial seal at the city of st. Paul, in said cOuUnLY, the day and year 
above mn the certificate written. 
[SEAL. | (Signed) GEO. C. SQUIRES, 
Notary Public. Ramescy County, Minn. 


y And thereupon and thereafter your orators furnished and 

advanced to said company the moneys to carry out contract 
in full reliance upon the said power of attorney and agreement 
aforesaid, and the moneys to be derived trom the United States 
which were pledged to them thereby, and that they would not have 
so furnished said monevs had it not been for said agreements, 
power of attorney and pledge. 
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VI. 
The bull, mene of the Contract. 


And thereupon and after the execution of said power of attorney, 
the said Yellowstone River Contracting company proceeded, and 
with the capital furnished to it by vour orators, did furnish and de- 
liver to.the said United States at said cantonment under and pur- 
suant to the terms of said contract of said United States with said 
Pock, sid SIX U housand cords of wood whereby there then became 
due from the United States to said Peck under said contract for the 
usc and benetit of said company the sum of fifty-one thousand and 
nine hundred (851,000) dollars : 

That the said Yellowstone River Contracting Company and the 
partners in said) company used every possible endeavor to supply 
and deliver to-said cantonment said eight hundred tons of hay, but 
were prohibited and prevented from so doing by the action of the 
United States, which with its army by force und arms seized and 
took possession of all the grass. and hay in the said Yellowstone 
River country, and made it utterly Impossible for said company or 
the partners thereof to obtain and furnish any of said hay. 

That in furnishing said wood said company and the partners 
therein had been compelled by the United States to, and did take, 
sald wood froma much ereater distance _—— sald cantonment that 
was provided by said contract, when it could have been readily ob- 
tatned much nearer. 

That they were compelled to and did rebuild their camps at great 
CXNDCTIS 11) COPSegUcice of thei being compelled to cul anil haul 

said wood from such vreater distances. 

10) That they were required to and did furnish and deliver to 

said United States fifteen hundred « cords of dry wood, whereas 
only green wood was called for by said contract; that the men and 
tess of said company and it- partners were kept idle for twenty- 
One days by the action of the said United States: that the said 
Lonited States took a steam hay Press, a beater Press, anal boiler wire 
belonging to said company at Fort Buford, worth 85,095, for which 
they Onl paid SU42 96: and that 1yy these various actions of said 
United States, and its army and officers, said United States beeame 
indebted to said) Peek for the benetit of saic COMLpPany noder sald 
Peck contract, and the act dene mn fulfilling the same in addition to 
sd Sold 000) aforesatd, ma the rh sum of fourteen thousand five 
hundred anal twenty-three (S| SF Zed) dollars. 


Vil. 
Collection ot S1TO910.57 
Vhieat thereupon nid immediately Upon the completion of the 
work of furnishing said wood, the said company through its treas- 
urer, William Harmon, acting under his said power of attorney, eb- 


tatned = from the proper oflicers of the Lriited States proper certifi- 
CAatLCS anid vouchers, showing the delivery ania Inspection of sitld 


ae 
/ 

x s 
ye 


a 
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wood, and demanded payment thereof, and of other claims of said 
company of said United States, under said Peck contract; but said 
United States refused to pay any amount whatsoever, on account 
thereof, except the sum of ten thousand nine hundred and nineteen 
and 537, dollars, which was received by said company about Octo- 


ber 8th, A. D. 1877. 
VITL. 
Agree ment and Power to Sanborn & King. 


That on or about the eighth day of March, A. D. 1877, the said 
United States had refused to pay anything on account of said Peck 
contract, the said company had expended very large sums of money 
to carry out and fulfill said contract. 

Your orator, John A. MeLean, had advanced as eapital for said 
company more than ten thousand three hundred and twenty-four 
dollars, and Wm. Harmon more than sixteen thousand eight: hun- 

dred and forty-nine dollars, and Cainpbell IX. Peck had not ad- 
lI vanced or paid in more than one hundred dollars, and it 

had become evident that the amounts due on said contract 
eould only be obtained by application to the courts, your orator and 
said Campbell K. Peck retained as their attorneys to take charge of 
said cause and collect said moneys John Bb. Sanborn and Charles 
King, copartners as Sanborn & King, Washington, D. C.; thet the 
said Peck had no money or means to prosecute said claim, and your 
orators were unwilling to advance more moneys for that purpose, 
and to advance to said company the capital necessary to pay off the 
Indebtedness against said company then outstanding and unpaid, 
which then amounted to more than fifteen hundred dollars, unless 
they could be still further secured. And thereupon it was agreed 
between said Peek and your orators that all said claims against the 
United States, and all moneys due or to grow due thereon should be 
placed In the possession and the absolute control of said Sanborn «& 
King, and that thesaid Sanborn & King should collect, receive, and 
receipt for all thereof in the name of said Campbell K. Peck, and 
should hold the same in trust, and pay over the proceeds thereof, 
wufter deducting the fees and expenses of collecting the same, to 
the members of. said copartnership according to their respective 


‘Tights as the same should appear upon an accounting and_ settle- 


ment of affairs of said firm among the copartners under and pur- 
suant to the articles of copartnership and agreements hereinbefore 
set forth, and the said Sanborn & King then and there accepted 
sald trust and pledge of said fund which was then made by said 
Peck to secure MeLean and Harmon for the moneys they had ad- 
vanced to and paid out for, and should advance to and pray out for, 
said COMMpanyY 1 fulfilling sald contract and collecting said claim. 
And ther Wor and for the purpose of carrying out, and as a part 
of the same transaction as said agreement last aforesaid, said Camp- 
bell kK. Peck made, executed, and delivered to said Sanborn & King 
his irrevocable power of attorney in the words and figures follow- 
Ing, to wit: | 
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1? ' Power of Attorney. 


Know all men by these presents, that I, Campbell K. Peck, of 
Keokuk, county of Lee and State of Towa, have made, constituted, 
and appointed, he? by these presents do make, constitute, and ap- 
point, Sanborn & King, of Washington, D. C., my true and lawful 
attorneys for me and in my name, place, and stead, to present and 
prosecute my claimebefore the War Department or any other depart- 
ment, court, or tribunal as they may be’ advised, said claim arising 
under my contract with the United States to furnish 6,000 cords of 
wood and SOO tons of hay at the cantonment near the mouth of 
Tongue river, Montana Territory, and to adjust, settle, and compro- 
mise the same upon such terms as shall be best for my interest, 
viving and granting to my said attorneys full power and authority 
to do and to pre rlormn eve ry act and thing Whatsoever requisite and 
hecessary to ba done in and about the pre Hiises as fully to all intents 
and purposes as To might or could do if personally present at the 
doing thereof, with full power of substitution and revocation, hereby 
ratify all that my said attorneys or substitutes may or shall lawfully 
do or cause to be done by virtue hereot; hereby authorize them to 
receive and receipt for any check, draft, or certificate that may 1s- 
sue dn settlement of said claim; and in consideration of services 
rendered and expenses incurred by my said attorneys in the prose- 
cution of said claim) this power of attorney is hereby made trre- 
voorble, 

ln testimony PT have hereunto set my hand and seal, this 8th day 
of Mareh, elohteen hundred and seventy-seven. 


(Signed) CAMPBELL Kk. PECK. 


Witnesses : 
WILLEAM TTARMON ann 
T. E. NEWTON. 


District or CoLUuMBTA, } 
. - ‘ AN 
Conmnty of Washington, j 


Beit known that on the Sth day of Mareh, A. D. 1877, before me 
personally came Campbell kK. Peck, of the county and State afore- 
sald, tome known to be the person who executed the foregoing 

power of attorney, and ackuowledged the same to be his aet 
[:} and deed, and also made oath that he is the owner of the claim 
referred to mn said power of attorney. [ also certify that the 
contents of the above instrument were read and explained to the 
grantor before signing the same. | 
[SEAL. | (Signed) JAMES NICH’L’S CALLAN, 
Notary Public. 


ne 


That on or about the 13th day of November, A. D. IS77, the said 
Campbell Kk. Peck, well knowing all facts and all cireumstances 
hereinbefore set forth, and recognizing the fact that all the mone ys 
th at should be collected on account of the carrying out of said con- 
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tract were the property of said company, and had been and were 
pledged and agreed to be devoted to the repayment to your orators 
of the moneys they had advanced to and invested in said company, 
did agree to and with the defendant, Ed. F. Brownell, that he should 
hold said claim and all the moneys that should ever be collected 
thereon in trust for said company, and that he should collect. the 
same and devote the same to the repayment to your orators of all 
the moneys they had paid into said company or expended for it, with 
interest as aforesaid; and the defendant, Brownell, accepted said 
trust, and agreed so to do, and the said Peck, for the purpose of se- 
curing the paymentof said moneys as aforesaid, made, executed, and 
delivered to defendant, Brownell, his certain power of attorney, in the 
words and figures following, to wit: | 
Know all men by these presents that I, Carnpbell Kk. Peck, of the 
city of Keokuk, Lee county, lowa, hereby constitute and appoint and 
confirm Ed. R. Brownell, of the city of Keokuk, Lee county, lowa, 
my true and lawful attorney for me and in my name, with power 
and authority of substitution and appointment of another person, 
to do and perform the acts and duties herein authorized my true. 
and lawful attorney the same as I could demand from and receive 
from the United States of America, all sums and amounts of money 
due me or that may hereafter become due me and allowed by the 
Court of Claims of. the United States of America ina suit by me 
against the United States of America in said Court of Claims, 
14 upon a contract of date the seventeenth day of August, A. D. 


a 


1876, by and between Major Benj. C. Cord, quartermaster U. 


S.army, chief quartermaster of the Department of Dakota.and Camp- 


bell IKK. Peck, and authorize and empower my said attorney or the 
person or persons substituted by him to act for me to sign, subscribe, 
and execute for me and in my name any and all papers—receipts, 
vouchers, and papers—that they think proper and necessary, and to 


~do and to perform all matters and things they may deem necessary 


in order to obtain said money and to Carry Ol} said suit and obtain 


judgment on the same, and in mv hame to sign any vouchers, re- 


celpts, or papers to enable them and myself to receive any and all 
sums of money on said claims from the United States of America, 
Inas full, complete, and perfect a manner as L could if I was person- 
ally present, hereby confirming in advance all my said attorney may 
and could do in the premises. 

Witness my hand and seal, this 15th day of November, A. D. 1877. 


} CAMPB. LL K. PECK. [sera] 


Signed, sealed, and delivered 11) the presence of— 
RILMORE BROWNELL. 
WILLIAM A. BROWNELL. 


STATE OF Lowa. County of Lee. Ss: 

Be it remem bered that on the 15th day of November, A. D. S77, 
before me, W. II. Collins,a notary public, within and for said county 
and State, personally appeared Campbell K. Peck, who is personally . 
known to me to be the identical person whose name is subscribed to 


2—170 
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the above-named power of attorney, and acknowledged the execu- 
tion of the same to be lis voluntary act and deed for the uses and 
“purposes therein written, 
Witness my hand and seal notarial. 
[Sean] W. HH. COLLINS, 
. Notary Publie. 


», © 


Niele of Accounts of { OWEPany, i 

‘ <7 

That said Yi Ilo ystone Contracting Company never did auny other ' ; 
business than th Pfulilling and carrying out as far as pos- 

Ly sible the sald wood ahd hav contract, and that all ats debts ‘ 

bieave been pald. | . 


rix} oe j ; . , } } 

Phi: MATT YTN gE OULD Said Contract siuid COTA expcnded the 
sum of fifteen thousand tive hundred and eighty-six dollars, 
(Sooo SOL7S), ane recelved -Poun sources other than the capital put in 


and. 
— 
_ 
— 
— 
~ 


r00 
by the said copartners nineteen thousand one tliundred and thirty- 
nine ahd ae dollars, | 

That vour orator, John A. MelLean, lists advanced ana paid lito 
said company twenty-three thousand three hundred and sixty-four 
and (9% %. dollars,and las received from said company nine thousand 
nine hundred and. si xt¥ and 100 dol lars, Which he recetved about 
October Sth, A.D. US77. | 

That William [lartmion- advanced and paid. Into said COMMpPany 
thirty-two thousand one hundred and: twenty-one. and fo, dollars,. 
and received therefrom: eight thousand two hundred and fifty-nine 
july dollars about October Sth. ALD. IS77 3 that Campbell kK. Peck eae a 
advanced and paid nto said company not more than one hundred | 


dollars, and received therefrom nine hundred and nineteen and 00 
dollars about October Sth, A.D. 1877: 

“That the interest on the monthly balanees paid ino by John A. 
MeLean, as agreed upon at twelve per cent. per annum, amounts to 
five thousand anid SIXtV-SeVEn dict /f, dollars, the interest (1) the 
monthly balance peta 1) by William Harmon at the same rate 
amounts to nine thousand two hundred and ninetv-one 730%5 dollars : 
that the amounts paid Into sald Company above thysat racei ved eae’ 


« 
i 


by your petitioner Is as follows: 
John A. MelLean REE eK eos cee RS ee Le” a 


Interest on monthly balance ieee iacnnan eect eens MGT 06 
Total oes : mee fife eye poe. een ermmmaaaae ewe Thy 
William Harmon: Gi ens: eee ie em oe SPB S61] 7 
futerest on monthly. balanoe-20 occ. oe ee ek, Q?Q] 50 
Total - palpate Aa eiic arias pat ace ne re a 2 a 


Amount received above the amount paid in by Campbell K. Peck, 
$819.37. 3 

It And your orators aver that they advanced and paid into 

said company and expended for it all of said moneys so ad- 
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i vanced by them in fall reliance upon the moneys and fund to be 
| derived from the United States under said coutract, and in full 
* reliance upon said agreement, pledges, and power of attorney 
which placed the sum in the absolute control of said company, and 
: that had it not been for the same and each thereto they would not 
¢ have advanced or paid into said company or expended for it any of 


j sd sullis oft Money, 
‘ That snd COMM pany has advaneed and paid out for attorney sand 
aed witnesses’ fees, and other hecessary expelses in prosecuting said claim 


Or against the United States, more than two thousand dollars, which 
iW said amount of two thousand dollars has been reimbursed to your 
y Orators by said Sunborn & King, under the direction of said Court of 
il Claims. 

‘i 

Al. 

| 

Lt Judqments in Court of Claims and Supreme Court, 


That immediately after the recovery of $10,919.57 the said San- 
born & King brought suit in the United States Court of Claims at 
Washington, D. C.,in the name of Campbell K. Peck, to recover 
from said United States the moneys owing for the performance of 
sald contract, and the other claims hereinbefore mentioned, and 
vigorously prosecuted the same until on the tenth day of February, 


te, A.D. IST9, such proceedings were had that a judgment was ren- 
. | dered in said court in favor of said Peck and against said United 
, States for the sum of forty-three thousand one hundred and thirteen 


te and CL dollars. 

And thereafter both said Peck and the United States appealed 
from said judgment to the Supreme Court of the United States; and 
the said Supreme Court, after full argument, did affirm said jadg- 
ment, and did,on or about the 10th dav of February, A. D. 1880, 
further order that said Peck should recover twenty-six hundred 
and SIxty dollars in addition to said judgment hereinbefore men- 
tioned: that the aggregate amount of said judgment, ineluding in- 


ae 


terest, is now more than forty-eight thousand eight hundred dol- 
lars, , 
17 And your orators again aver that on or about February Ist, 


the said C. kk. Peck further assigned, transferred, and set over 
to your orators all his right, title, and interest in and to the said 
claim against the United States, and thereby divested himself of all 
right or title in and to the same in consideration of the state of 
amounts between them as partners, as aforesaid, and for the purpose 
of enabling your orators to recover any sum or sums of money that 
might be due on said claim from the United States. 


NIT. 


Paclis Nhaote ihie vit of Trusts nay hiis Nehedutles. 


That on or about the thirty-first day of August, A. D. 1878, in the 
United States district court for the district of Lowa, the said Camp- 
bell K. Peck was adjudged a bankrupt on his own petition. That 
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in the sche dette s in his petition in bankruptey the said cl aiins against 
the United States Governme nt are re ferred to as follows, under the 
head of ¢ ‘hoses 1) action : 

D. U nliquidat ted of every nature, with ibeic estimated value. 

6. Claim against the Government of the United States of America, 
on account acta with B.C. Cord, chief quartermaster, or cOoMl- 
missioner for the department of Dakota, of date August 17th, 1576, 
held by [¢. ik Brownell. as collateral. S57 OOO, 

And under head of property in reversion, remainder, or expectancy 

kL. Property hereinbefore conveyed for benefit of creditors. 

Nothing of this kind, as I do not believe that the property here- 
tofore referred to as conveyed tosecure the claim of Dood, Brown, and 
(‘o., S. P. Pond, trustee, Ed. F. Brownell, trustee, J. A. MeLean, and 
Won. Tarnmnon will realize more than enough to pay off said elaim ; 
but, possibly, the sald property may vield more, but cannot be esti- 
risited., 

That on orabout the ISth ad: \V of Se ‘pte anber, A.D. 1S7S8, the defend- 
ant, John W. Tlobbs, w: is appointed by the U.S. district court assignee 
1) bankrup tcy of said estate of Campbell KK. Peck, and accepted ‘said 
trust, and the estate of said Peck was conveyed to him as such as- 
signee. That on or about the 10th day of panachior, A. 2. 187%, 
the said Campbell K. Peck died. 


[XS AIT. 
Tlobbs’ Att mopt to Ne Substituted for Peek. 


That said assignee never incurred any expense in prosecuting said 
claim against the United States, and never made any attempt to be 
substituted for sata Campbell IK. Peck in the suit for the.recovery of 
the moneys on said claim until long after said suit had been deter- 
mined in the Court of Claims, and had been argued in the Supreme 
Court of the United States, when said defendant Hobbs applied to 
the Supreme Court of the United States to be substituted for said 
Campbell kK. Peek, and after full argument and hearing, said court 
demted said application, and ordered that Helen A. Peek, who liad 
been appointed by the proper probate court admiunistratrix of the 
estute of ¢ ampbell IX. Peck, deceased, be substituted tor said Camp- 
bell IN. Peck in said suit. And thereafter, upon an application made 
In the UL S. Court of Clatms by said defendant Hobbs, in which the 
sie facts anal arvumMcnts were Hresented aus were presented to sad 
Supreme Court after said suit had been removed by said Supreme 
Court to said Court of Claims, said Court of Claims did overrule 
the said judgment and decision of the said Supreme Court, and did 
grant sald application and ordered said defendant Hobbs, as assignee, 
as aforesaid, to be tii nd plaintiffin said suit against the 


United States, and thereupon, in his name, said judgments were en- 
tered up an said Court of Claims against the United States for said 


MOTOS, ana Sila de te ha: Liit LLobl is will. if hot restrained by the 
Court, colleet and reeeive thereon from the United States the ful] 
smount of satd judements . 
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ATV. 
Moneys are the Property of the Company. 


And your orators aver thut the said moneys and fund received 
from said suit against the United States ave ever been and still are 
the moneys and fund of said Yellowstone River Contracting Com- 
pany and of your orators, as surviving partners of said company. 

That all the moneys and services expended and rendered in 
1) earning the same and in prosecuting the claim therefore were 
expended and rendered by said company, and your orators, 


relving upon the contracts, trusts, and pledges of said Moneys and 


fund hereinbefore set forth. , 

That said company after it has received all the moneys collected by 
said Hobbs on said judgment will not have reeeived in all as much 
as it necessarily expended in fulfilling said contract and in prose- 
cuting said claims, but will have lost in said operation many thou- 
sands of dollars,all of which wasadvaneced and paid into said company 
by your orators, and for one-half of which net loss said Campbell 
K. Peek and John W. Hobbs as assignee, will then be indebted to 
your orators. 

That neither the said Campbell kK. Peck, nor the defendant Hobbs, 
as assignee of the estate of said Peck, have any right, title, or inter- 
est In or to any of said moneys or funds, | 


AV. 
Assiqgnee’s Bond 8 Tnsuffier nt. 


That the defendant Hobbs has not given, filed or made any sufh- 
cient bond with proper sureties for the sate keeping of said moneys 
entrusted to him as such assignee or any bond in any amount ex- 
eeeding $5.000, and that he is not a man of large estate, and is not 
worth more than three thousand dollars, as your orators verily be- 
lieve, 

AVI. 

That during the lifetime of said Peck there never was had, nor 
has there since been had, any accounting or settlement of the copart- 
nership affairs of said Yellowstone River Contracting Company, but 
that upon a true and just accounting all of said moneys collected 


from said United States will be found to belong to and to be the 


property of vour orators. 

And your orators had well hoped that ne dispute or diffieulty 
would have occurred respecting the settlement of said copartnership 
coneerns, and that all the moneys derive lfrom said judgmentsagainst 
the United States would have been paid over by the defendant Hobbs 

to your orators, the surviving partners of said company, so 
20) that vour orators could have liquidated, adjusted, and wound 

up all the said copartnership affairs, notwithstanding the aid - 
of this honorable eourt, and your orators have demanded and re- 
quested of sad defendant that he would do so. 
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But iow so it is that the said John W. Hobbs, assignee aforesaid, 

combining and contederating with divers other persons, at present 
unknown to your orators, and contriving how to wrong and injure 
your orators in the Preniises, he, the said John W. Hobbs, absolutely 
refused to comply with said request, or pay over to your orators 
any of said moneys or funds, and refuses to have, take, or make with 
your orators any accounting or settlement of said copartnership 
affair. : 

And said defendant Ifobbs sometimes alleges that said moneys 
and funds belong to lim as assignee of the estate of said Peck, bank- 
rupt, whereas your orators charge the contrary thereof to be the 
truth, and he threatens to and will, if not enjotned by Vour honor- 
able court, pay out and expend in the payment of officers’, attor- 
neys and other fees connected with the general administration of 
said bankrupt estate, and in dividends to the general creditors of 
said Peck all of said) moneys and funds, and your orators will 
thereby be left utterly remediless mn the premises. 

Ail which actines, doings, and pretenses are contrary to equity 
and good conscicnee, and tend to manifest wrong and injury to your 
orators lit the pred ISOS, 

In consideration whereof, and forasmuch as your orators can only 
have adequate relief in the premises in this honorable court, where 
matters of this nature are properly cognizabie and relievable ; 


Praye 7 for y | MSIWUET, 


To the end, therefore, that the satd John W. Hobbs, defendant, and 
the other defendants mav, if they ean, without oath, their answers 
made under oath being hereby expressly waived, show why vour 
orators should hal lave the relief hereby praved : 


hoy (Jiprnie rship of Funds. 


“And that the said monevs and funds derived and collected from 
said judement against the United States m; LV be adjudged and de- 
creed to be parte rship property and asse ts of the said “ The Yellow- 
stone River Contracting Cotapany ;” 


| hor checounting. 


That ,proper and just accounts be taken between the parties 
touching thre moratte rain question : 

Thatall the affairs and coneerns of said late firm of the Yellow- 
stone River Contracting Company may be wound up ana adjusted 
anid le loss “«l unier the direc tion of this honor: ib le court: 

That the partnership balances Which m: iV be found due to your 
orators, respectively, be paid to them out of said mioneys collected as 
aforesaid, as far as said moneys will pay the same; 


hor Special Deposit, 


That in the mean time the defendant. John W. Llobbs. ASSTE NEE 
aforesaid, may he required anid commanded, by order of this COUrt, 


ball 


* 
€ 
y 
| 
: 
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to place said moneys and fund in a special deposit in some safe de- 
pository to be designated by this court to the credit of this cause in 
such form that no part thereof can be drawn, paid out, or removed 
without the special order ot this court : 


kor Bond. 


That said defendant, HLobbs, be also required by the order of this 
court to give bonds with sufficient sureties to be approved by this 
court (26) in the sum of at least seventy-five thousand dollars, con- 
ditioned for the safe-keeping and payment to such parties and at 
such times as this court Pay order of all said Hionevs collected from 


said judgments ; 
hor Injunction. 


That said defendant, Hobbs, his agents and attorneys, servants 
and employees, may be restrained and enjoined from drawing out, 
paving over, paying out, expending, removing, or in any way Inter- 
fering with said moneys and fund until the relative rights and in- 
terests therein of your orators and the defendants may be settled 
and determined hy the final decision of this cause; 

And that vour orators may recover their costs and disbursements 
herein and sueh other and further relief in the premises as the na- 
ture of their case may require and to your honors shall seem meet; 


for Writ of Lnjunction. 


May it please vour honors to grant unto your orators not 

22 only a writ of injunction firmly restraining and enjoining 
<aid John W. Hobbs, assignee of Campbell Kk. Peck, bankrupt, 

his agents, attorneys, servants, and emplovees, from drawing, paying 
over, expending, removing, or In any way Interfering with said 
Mmroneys and funds which he has collected, or is about to collect from 
sald judgments against the United States issued out of and under 
the seal of this court according to the statute in such cases made 


’ 


and provided, 
bor Subpa hidi. 


But also a writ of subpoena of the United States of America issued 
out of and under the seal of this honorable court directed to the 
said John W. Hobbs, John B. Sanborn, Chas. King, and Ed. F. 
Brownell, defendants, commanding each of them on a day cer- 
tain therein to be named, and under a certain penalty, to be and 
appear in this honorable court, then and there to answer all and 
singular the premises, and to stand to, perform, and abide such 
further order, direction, and decree as may be made against them. 

And your orators, as in duty bound, will ever pray, &e. 

CHA’S E. FLANDRAN, 
WALTER H. SANBORN, 


Nolicitors tor Complainants. 
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[NITES STATES OF AMERICA, } 
; : + ae >SS° 
Distriel oO] Minnesota. } 


John A. MeLean and Wm. Harmon, each for himself, being duly 
sworn, deposeth and saith: That he is one of the complainants mM 
the foregoing bill bis ned > tras heard the Sane read and knows the 
CoOntChHIS thereof, anid threat the <id bill Ix true oft his own knowledge. 

JOHN A. McLEAN. 
WM. JIARMON. 


Subseribed and sworn to before me, this 24th day of July, A. 2D. 
LSS. : | 
[SEAL | H. E. MANN, 

Ch rk re i». CV rcudlt Court, District of Minnesota. 


Endorsed: Filed September 22nd, 1880.) TL. K. Love, clerk; by — . 
Eri J. Leach, d’y. 


Zo UNITED STATES OF AMERICA, | 
| District of lowa. J 


The President of the United States to John W. Hobbs, as ASSIGNCE of 
Estate of Campbell kK. Peck, bankrupt, John B. Sanborn and Chas. 
hing and Ed. I. Brownell: 

We command you and cach of you that you appear before the 
doe of the circuit court of the United States for the district of lowa, 
cul Keokuk, on the first Monday of November, if bene the first day 
of November next, ISSO, to answer to the bill of complaint of John 
A: MeLean and Wim Tlarmon, surviving partners of the Yellow- 
stone River Contracting Company, filed in the office of the clerk of 
said court on September 22nd, LS80, and then and there to receive 
and abide by sach judgment and decree as shall then and thereafter 
be made, apon pam of judgment being pronounced against you 
by default. 3 

To the marshal of the distriet of Towa. 

Returnable to the November rule day, it being Monday, the first 
day of November, A. D. 1580. : 

Witness the Honorable Morrison hy. Waite, Chiet Justice of the 
Suprenie Court of the UL S., at Keokuk, this the 4th day of October, 
A, D. ISSO, and of the Independence the hundredth and fifth vear. 

[SKAL.] H. K. LOVE, 
Clerk of the U.S.C. C. District of Iowa.- 
By ERIE J. LEACH, Deputy. 


VieMORANDI u.—The Within-named defendants are notified that 
unless they enter their dpypeaPranmee in the clerk’s office of said court, 
at Keokuk, as aforesaid, on or before the day to which the above 
writ is returnable as above stated, the complaint will be taken against 
them as confessed, and a decree entered thereon accordingly. 

[SEAT ] | Tl. kK. LOVE, ; 
Clerk U.S C. C.. Justrict of Towa. 
By ERIE J. LEACH, Deputy. 
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District or Iowa, ss: 
Joe 1... Root. of Keokuk, Lee county, Is hereby appointed special 
J. W. CHAPMAN, 
U.S. Marshal for Dist. of Towa. 


24 


deputy U.S. to serve this writ. 


This writ came into my hands for service on the 4th day of Octo- 
ber, A. D. ISSO, and T served the same on the within-named Ed. F. 
Brownell and John W. Hobbs on the 5th day of October, 1880, by 
reading the original to each of them, and giving them a true COpPV 
of the same to each one of them, at Keokuk, in the county of Lee, 
and State of Towa. 

J. W. CHAPMAN, 
U.S. Marshal. 
JOE L. ROOT, 
Special Deputy. 


Marshal’s fees: 
Mileage, two miles — -_. 20 cents. 
Copy OSAP ae Se ea Soe _. SS? OO 

4 O0 


DOME we iat tae 
Returnable to rule day, first Monday in November, A. D. 1880 
| H. K. LOVE, Clerk, 

By ERIE J. LEACH. 


hiled Oetober Sth. A. D. 1SS0. 
H. K. LOVE, Clerk, 
By ERIE J. LEACH, Deputy. 


In the Circuit Court for the District of lowa. In Equity. 
JoHN A. McLean and Wa. Harmon, Survivors, & 


iS 


Jounx W. Hopps, Assignee of C. kK. Peck, et al. 


Comes now this said J. W. Hobbs, assignee, &e¢., respondent in the 
above-entitled —, by Messrs. Hagerman, McCrary & Hagerman and 


Craig & Collrer, his attorneys, and enters his prpecarahnes in the said 
Cause pursuant LO the command ot this honorable court, this ()cto- 


ber 26th, ISSO. 
Es W. He BBS. Assignee. 


By HAGERMAN, MeCRARY & HAGERMAN anp 
CRAIG & COLLIER, //is Attorneys. 


H. K. Lovet. C.. by Eerie 


f 
[ endorse d: Kiled October 2Sth. PSSO. 
J. Leach, deputy. 
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IS JOHN W. HOBBS, &¢.,. VS. JOHN A. MCLEAN ET ALI. 


Zz) Subpana iit Chance rif. 
Southern Division, Keokuk. 


UNITED STATES OF AMERICA, | 
District ot lowa. } 


The President of the United Stites to Jno. A. MeLean & William 
Llarmon, surviving partners of the “ Yellowstone Contracting 
Company 
We commiunad vou anid each (oj vou threat Vou appear before the 

ndoe of thie elreudt COTE Of the lL nited States for the district ot 

} id 

lowa, at Ikeokuk, on the first Monday of April, it being the 4th day 

of April eX ¢.3 |). ISS1), tO ahswer to thie bill of complaint of 

John W. Hobbs, assignee in’ bankruptey of Campbell K. Peck, 

bankrupt, filed in the office of the clerk of said court eb 1oth. 

ISSl,and then and there to receive and abide by such judgment 

eric decree iis shin] tha 1} and therentter be hiade, Upot pain oft sueh 

judgement bering pronounced against you by default. 

To thie niarshal ot the district of lowa. 

feturnable to the — rule dav, it beine Monday, the 4th day of 

Ret ble to tl lay, it being Monday, the -ith day ol 
April, A. Dp. Tsst. 

Witness the [fon. Morrison Rh. Waite, Clict Justice of the Supreme 
Court of the U.S. at Keokuk, this 7th day of March, A. D. 1881, 
anid of the [nde | ndenece the 105th vear. 

fseaccy H. K. LOVE, 
(ley: [/ N. if he District of lowa. 
By ERIE J. LEECIL, ‘ 
Deputy. 


i 
= 
(jo 


Mi Mmorandium. 


The within-named defendants are notified that Wniess they enter 
their appearance in the clerk’s office of said court, at Keokuk afore- 
sald, on or before the day to which the above writ is returnable, as 
above silt i, the complaiit vill be taken agaist them iis confessed, 
and a decree entered thereon accordingly, f 

[SEAL | H. Kk. LOVE, ts 
Clerk U]. ‘y is Be U.. District of lowa. 
By ERIE J. LEECH, 
Deputy. 
26 | Kndorsed :] N6. 2.) Subpeena in chaneery. Cireuit court 


j 


| 


of the United States, district of lowa, Southern division. 
Keokuk. John W. Eobbs, assignee, es. John MeLean and William 
Harmon, survivors.  Returnable to rule day first Monday in April, 
\. D.1881. H.W. Love, clerk. Filed April 9th, A. D. ISS1. H. K. 
Love, clerk, by Ene J. Leech, dep’y. Hagerman, MeCrary & Ha- ‘ 
ltt in cross-bill. 


_ a? Err 


eworhiah, p> 


This writ Cahie Into rmiy hands for SCTVICE Ol} the 7th dav of 
March, A. D.ISST. LT hereby return this writ not served, the de- 
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fendant named herein net to be found in my bailwick, being non- 
resident of the State. 
J. W. CHAPMAN, 
U.S. Marshatl. 
R. ROOT. Deputy. 


2] Subpe a aT (Shine ri. 
Southern Division, Keokuk. 


Unirep Sratres of AMERICA, | 
District of lowa, | r 
The President of the United States to John A. MelLean ana William 

[larmon: 

We command vou and each of Vou that Vou appear before the 
judge of the circuit court of the United States for the district of Lowa, 
at Keokuk, on the first Monday of May, it beme the sccond dav of 
Mav next (A. D. ISS1), to answer to the cross-bill of complaint of 
Jno. W. Tlobbs, assignee in bankruptey of C. kK. Peck, bankrupt, filed 
In the equity cause in said court, wherein the said John A. McLean 
and William Harmon are complainants in the original bill, and the 
sud Jolin W. Hobbs and other defendants thereto, by leave of court,, 
on the — day of ~ISSI1. filed in the ottice of the clerk of said 
court, and then and there to receive and abide by such judgment 
and decree as shall then and thereafter be made, upon pain of such 
judgment being pronounced HoALDSt vou by default. 

‘To the marshal of the district of lowa. 

Returnable ice the May rule day, if bene Monday, the second day 
of May, A. D. 1881. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the U.S., at Keokuk, this the 50th day of March, A. D. 
ISS]. and of the Pndepend nee the 105th year. 

[SEAL. | H. K: LOVE, 
Clerk U.S. CO. C., District of Iowa, 
By ERIE J. LEECH, 
Deputy. 


, 
for) 
Vie bpdtag eh pie fiji 


ry af? ot ae ae oes. ! a 
Phe within-named defendants are notified that unless they ente1 
their appearance It) the el 


+ hagiAwes Re ‘i ape Sa ba os ‘at to Pr nal] 
sald, on or betore the aqayv to Which the above wrltl is returnable, as 


erk’s ottice of said court. at Keokuk, afore- 


above state d. the complaint will be taken avgalhst them as confessed, 
ahd a decree entered thereon accordingly. 
[SEAL | H. K. BOVE. 
( i, | i es PS District of lowa. 
By ERIE J. LEECH, 
Deputy. 


nain ¢chaneerv. Cilreuit court 


DS | Mndorsed:] No. —.  Subpee 

of the United States. district of owa, southern division, K eo- 
kuk. Jno. A. MeLean & William Harmon vs. Jno. W. Hobbs, as- 
signee. Returnable to rule day, first Monday in May, A. D. 1SS1. 
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H. kK. Love, clerk, by Erie J. Leech, dep’ty. Filed June 2nd, A. D. 


ISS]. HL. K. Love, clerk, by Erie J. Leech, dep ty. 


IRM. MeLaren, U.S. marshal for the district of Minnesota, do 
swear that | made service of this writ as stated in my return herein. 


R. N. McLAREN. 


Subscribed & sworn to before me this seventh day of April, 1SS1- 


[SEAL] H. KE. MANN, 
Clerk US. Cireuit Court, Dist. of Minnesota. 


This writ came intomy hands for service on the 7th day of April 
A. D. ISS-, and IT served the same on the within-named Jno. A. Me- 
Lean and Wim. Harmon on the seventh (7th) day of April, ISSI, per- 


sonally, by-delivering a true copy of the same to them, & each of 


them, at St. Paed, in the county of Ramsey and State of Lowa, 
R. N. McLAREN, 
(3S. Marshal. 
MENNESTA, Deputy. 


Ma rshal’s hi CB. 


Mileage, — miles_....---- | $ 10 
2? service ON —— _.._. .--- L OW) 
Copy affidavit bd NEB pe 2.) 


$4 3D 


Pivid by counse| for Jno. W. [lobbs. 
KN. MceLEVIN, U.S. #. 


y | ln the Cireuit Court of the United. States for the District of 
Lowa. In hquity. 
MeLean & Harmon 


i N 


No. 2. 


Joun W. Horns, Assignee, ct al. j 


The defendant, Llobbs, elaims default 1) his cross-bil] herein, and 
asked an order thacet the cross-bill be taken pro CONPESSO, cis provided 
py rule tS of rules of practice im equity. 

CRAIG & COLLIER, | 
HAGEMAN, McCRARY & HAGEMAN, 
Nolicitors for Ey, te ndante-. 


ov Ss [ Hndorsed : | hiled June 6th. ISS1. H. Kk. Love. clerk. hy 
Eerie J. Leech, deputy. 


Trial Notice. 

31. «In the Circuit Court of the United § : ‘decd oil 
e) rh otdae Ircuit Court of the | hited States for the District of 
lowa. South rn Division. In Maquity, 

JOHN A. McLean et al. 


; ew ; NO.: 2. 
JON W. [lopps, Assignee, ef al, ) 


ims 


Thie parties, their aliorMeys, and the clerk, will take notice that 
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the above-entitled cause will be for trial at the term of said court to 
be begun and holden on the third Tuesday of June, A. D. 1881. 
GILLMORE & ANDERSENS, 
For Plaintiffs. 


a2 [Endorsed :] Filed June 6th, 1881. H. K. Love, clerk, by 
erie J. Leech, deputy. 


Oo To the clerk of the United States circuit court, district of 
lowa. southern division, iil Keokuk ; 

Please issue process out of said court pursuant to the directions 
below. 

Plaintiff’, John A. MeLean and William Harmon, citizens of Da- 
kota Territory ; defendant, John W. Hobbs, assignee of C. Kk. Peck, 
citizen of-the State of Lowa. 

Form of process: Subpecena in chancery to the United States mar- 
shal for the district of Lowa. 

Qn what brought: Cross-bill of said John W. Hobbs, assignee, 
against the said McLean & Harmon; said cross-bill filed in equity 
ease Wherein the said John A. MeLean & Wm. Harmon are com- 
plainants and the said John W. Llobbs. assignee, and others are de- 
fendants to the original bill. 

Amount of claim: $2,000, with 6% int. from July 16, 1880. 

Date of pracipe: June 22nd, 1SS1. 

When returnable: August rule day. 

CRAIG & COLLIER, anp 
HAGEMAN, McCRARY & HAGEMAN, 
Attorneys for Plaintifis. 


od | Endorsed :] riled June 22. LSS 1. LH. IX. Love, clerk, by 
Kerie J. Leeeh, dep ty. | 


oD The Plea of John A. MeLean and Wome. Hlarmon to thee ('ross- 
hill of Complaint of John W. Hobhs, ¢ omplainant Therein. 


In the Cireuit Coart of the United States for the District of Lowa, 
Southern Division, at Keokuk. In Equity. 
Joun A. McLean and Wa. HankMon, Surviving Partners of 
the Yellowstone River Contracting Company, Complain- 
alits, 


is : 
eer ‘il » > ee, ie 
Jonun W. Horps, as Assignee of the Estate of Campbell hk. | 


Peck, Bankrupt ; Jounxn B. Sanporn and CuHas. KING, 
late Partners of Sanborn and King, and ip. F. BROWNELL, 
Detendants. 


‘These defendants respectively, by protestation, hat confessing or 
acknowledging all or any of the matters and things in the said com- 
plainants’ cross-bill of complaint mentioned and contained, true in 
such sort. manner, aud in form as the same and therein set forth 
ard alleged, and not waiving anything or appearing In this cause, 
suve to plead the jurisdiction of the court for plea to the whole of 


Zz JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AL. , 
sald cross-bill, sith tliat John A. MeLean anid Win. TIlarmon, who 
are the defendants ice) the eross-bi]] that lias been filed and entitled ils 
above il) this CRESS. wuTe. anid each of them IS. and ever sihce the 
filing of this cross-bill herein has been, a resident and citizen of the 


Territory of Dakota: and John W. Hobbs, the complainant therein, 
IS £1 resident cunicl CHLIZEen of the State of lowa, and that al the time : 
ot the pretended SCLV i: of the writ of subpcena herein these defend- 

% 


ants were not, nor was either of them, found in the district of Iowa 
or in the southern division thereof; but they aver and plead that 
they then were at St. Paul, in the district of Minnesota; that it 1s 
provided by section 629 of the Revised Statutes of the United States 
that this court shall only have jurisdiction in sults of this character 
When the suit is between a citizen of a State where it Is brought anil 
aeltizen of another State : that it is provided by section ioe 

230) of said) Revised Statutes that im suits of this character no +. 
—e@ivil suits shall be brought before this court against an imn- 
liabatant of the ( nited States by any original process oy any other 
district than that of which he ais an inhabitant or in which he is 
found-at the time of serving the writ. Therefore these defendants 

do aver and plod the facts above st | forth and the sid statutes, and 
pray the judgment of this honorable court whether they should be | 
compelled to take ahy further dahswer, anid pray LO be hence dis- 

niissed, with thei reasonable COsLS and charges 1) threat behalf host . 

wrongfully sustained, | ¢* 

WALTER H. SANBORN anpb i 

CHAS. FE. FLANDRAN, 
Nolicitars and Counsel for Me Lane and larimon. , 


(endorsed :) Filed July 21st, ISSl. HE WK. Love, clerk, by Erie J, 4 
Leech, deputy. r 
Oe fn the Circuit Court of the Uimited States mm and for the Dis- 
trict of Towa at Keokuk. In Maquity. 


JoAN A. McLean and Wa. Harmon, Surviving, &e., 
is, 


J. W. Hopps, Assignee in Bankruptey of C.K. Peck, bankrupt, et al. 


(Tomes bow John WW. LLobbs, assignee, &e., one of the I spondents 11) 
the above-entitled cause, by Hagerman, MeCrary & Hagerman and 
Craig & Collier, lis attorneys, and files this his demurrer to the 
bill of petition, for the following rcasonls : ; 

Ist. Bocause there is no equity in the bill. 

2nd. Beeause the bill does not state facts sutherent tu entitle peti- 
tioners to the relief demanded. , 

ord, Because the court has no jurisdiction to try and determine 
the matters alleged in the bill, | 

bil. Because the Contract and agreements set out and all ced 11) 
the bill arewoid and cannot confer any rights whatever, either of 
claim Or contract. ! 


~ 
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Sth. Beeause the contracts alleged are in violation of law and are 
contrary to publie policy, and cannot be enforced. 
HAGERMAN, McCRARY & HAGERMAN, anp 
CRAIG & COLLIER, 
Attorneys for MT HW”. Hobbs, Assignee. 


Endorsed : Filed Dee. 4th, 1SSQ. II. IX. Love, clerk, bv erie J. 


Loe el. deputy. 


lowa, Southern Division, at Keokuk. In Equity. 
Joun A. McLean & Wo. Harmon, Surviving Partners, &ce., ) 
Plaintiffs, | 
Be ) No. Qa 
Joun W. Honns, Assignee in Bankruptey of C. kK. Peck, 
Bankrupt, et al., Detendants. 


Defendant, John W. Hobb, assignee, &e., by Hagerman, MeCrary 

& Hagerman and Craig & Collier, his attorneys, move that plaintiffs 
be required to give bond, with securities for costs,as required by the 
rules of this.court, and because they are non-residents of the State 
of Towa, as shown by their bill filed in this case. 

HAGERMAN, McCRARY & HAGERMAN, anp 

CRAIG & COLLIER, 

Attorneys for Defend t, John 1 Llobhs. Assignee, AC. 


Endorsed: Filed Dee. 4th, 1880. H. Kk. Love. clerk, by Erie J. 
Leech, deputy. 3 


OW Cireuit Court of the United States, District of lowa. General 
‘Term. 


Joun A. McLean and Wma. Harmon, Surviving Partners of the 
Yellowstone River Contracting Company, Complainants, 
tis. 
Joun W. Honns, Assignee of the Estate of Campbell Ik. Peck, Bank- 
rupt, et a/., Defendant. 


JANUARY 25tri. TSS]. 


The above-entith d cause having been brought to the attention. of 


the court by the counse] of the respective parties if Is ordered by the 
eourt as follows: 

Ist, Phat the complainants FIVE SCCUPITYV for COSLS i said Cause, 
purstlant to the practice Ol this court, W ithan five days from the date 
of this order. 

Druid. That the defendant Llobbs Pay withdraw his demurrer to 
the complainants’ bill, and file and serve an answer in said cause 
by the 10th day of February, 1551. 

ora. That after said Cause Is put al Issue the complainant shall have 
40) davs in Which to take the testimony In sald cause; that the de- 
fendant Hlolbs shall have the next lorty days in which to take ther 
testimony, and the complainants shall have the next 10 days in 
Which to take their testimony in reply. 


stp ln the Cireuit Court of the United States for the District ot 
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4th. That Horatio FE. Mann, clerk of the U.S. cireuit court of the 
district of Minnesota, residing at St. Paul, Minnesota, one of the 
examiners In chaneery in that district, is hereby appointed eXani- 
Iner to take the testimony in this cause of all such witnesses as shall 
be brought before him by either party, and that P. T. Lomax, of 
Keokuk, of the district of Towa, is hereby also appointed ah exam- 
ner in this cause with like powers as the said Mann; said) exam- 
ers 11) “ll Cases to proceed, after notice ot the time and place of 
eXanhiination of witnesses, as provided by the rules of the cireutt 
court of the United States, i equity and in accordance with 
1) said rules in other respects, and as otherwise agreed upon by 
counsel, the testimony In sald case to be taken orally, pur- 
suant to notice heretofore given by counsel] for the defendant Hobbs 
under Rule 67 of this court m equity. 
J. M. LOVE, Judge. 
Endorsed: Filed Jan. 25th, 1881. HL. kK. Love, clerk, by Erie J. 
Leech, deputy. ; 
In the Cirenit Court of the United States, Southern Division, at 
Neokuk. In equity. ? 
MeLean & TLARMON, Survivors, 


‘hh 


Joun W. Tlopns, Ass1gnee of Peck and others. 
Ord gh 


The order heretofore ninde In the above Cause Ol the loth day of 
January, ISS]. Is, thpoan application, modified so as to allow the de- 
fendant. John W. Hobbs, ASSIOTLCE, until the 15th day of Feb., 1SS1, 
to answer in said cause. 

Dated Feb. Sth, ISS. 

GEO. W. McCRARY, Judge. 
eb. Oth, ISS1. rh 

Mndorsed: Feb. Oth, ISS]. li. ix. Love, clerk, by erie J. Leech, 
deputy, 


4] Answer of John Hobbs, Assignee. 


In the Ctreuit Court of the United States for the Distriet of Towa. 
Southern Division, at Keokuk. In Equity. 


Joun A. MeLean and Wintiam Harmon, Surviving Part-) 
ners of the Yellowstone River Contracting Company, Com- 
plainants, , 

iy contipint ’ : No. |. 

Joun W. Tlopns, Assignee in Bankruptey of C.K. Peck and 

others, Defendants. 


The defendant, John W. Tlobos, assignee in bankruptey of Camp- 
bell KK. Peck, answering the bill of complainants, for answer there- 


Uulito states : 
|. As to the allegations in the first paragraph or division of the 


( 
i 
4 
4 
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aut) 
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bill concerning the alleged advertisement for bids for the fur- 
42 nishing of wood and hay to the United States at the place 

specified in the Territory of Montana, and the alleged action 
of Campbell kt. Peck, in the name of the firm of Durfee & Peck, in 
making bids therefor, and the allewed acceptance of such bids, and 
the alleged notice thereof to Peck, and the alleged awarding of the 
contract to said Peck under the name of Durfee & Peck, this de- 
fendant has no knowledge or information sufficient to form a belief, 
except from the bill, and therefore denies the same and ealls for 
strict proof of such allegations, if they be at all material to the de- 
termination of this cause. 

This defendant Sayvs that on or about August 17th, IS76, the said 
Campbell kK. Peck, in his own right, entered into a contract with 
the United States to furnish certain wood and hay to the United 
States, the particulars of all which will appear by reference to said 
contract, a copy of which is. hereto attached, marked “ Exhibit A,” 
In volume I, hereto attached and made part hereof, and which will 
hereafter be specially referred to. 

- IL. As to the allegetions made inthe second paragraph or division 
of the bill that with the knowledge, supposition, and belief therein set 
forth the said Campbell KK. Peck, under the name of Durtee & Peck 
and the complainants, formed a copartnership for the purposes as 
alleged, ana entered lito written articles oft agreement, as therein 

set out, this defendant has no knowledge or information suf- 

Is) ficient to form a belief, except from the bill, and therefore 

denies each ana all of sad allegations, and calls for strict 
proof, | 

This defendant savs that if it be that such an agreement was 
entered into, as therein stated, and for the purposes as alleged, then 
such agreement was legal and contrary to the laws of the United 
States, and absolutely null and void, and the complainants cannot 


claim, and are estopped from claiming, any interest In said contract 


orinany claim which had arisen or might arise in the future there- 
under against the United States. 3 7 

This defendant is advised and believes and therefore avers that 
any construction of such llewed ugvreement of copartnership as to 
GIVE to it the effect of transferring said contract with the United 
States, or any interest therein, or any claim or interest in any claim 
arising thereunder to the * Yellow Stone Contracting Company,” 
tne alleged copartnership, or to said complainants or either of them, 
or sald Durfee, or that would give to the alleged partnership agree- 
ment the effect of transte rring aby Interest, legal Or equitable, nN 
said contract with the United States, or any part thereof, or any 
elaim, OF ally par thereof arising thereunder from said Campbell 
K. Peck to any other person or persons would inevitably render said 


; 
contract illegal and absolutely null and void under the laws of the 
} 


United States. And in this connection this defendant, as he is ad- 
vised to do, calls the attention of the court to the following sections 
of the Revised Statutes of the United States, which pronounce the 
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allegwed agrecinent on the construction and theory claimed 
4 | by the complainants in their bill to be illegal and void at 
| law and in gene LQ — Sections Add and Dod of the Re- 
vised Statutes of the Uiited States. 

This defendant is acs “cv and believes ania therefore avers that 
the only construction, if any, that can aye vIven LO sald partnership 
agreement to preven It from being void at law and in equity Is to 
construe it as wot transferring ary interest in the contract with the 
United States, or any. part thereof, or any interest In any claim 
agalnst the | hited Mtates., or ahiy prarl thereof, arisins La thereunder, 
and as only giving a right of action at law for damages. 

And this fend: itil Says whether this construe tion last above sug- 
gested lye lop ted, or whether the partne rship agvreement be held to 
be illegal and absolutely null and void, as hereinbefore shown, as 
anoattempt to transfer an interest in a contract with and a claim 
against the United States, that in either view the alleged partner- 
ship avreementl Can form no basis for the reliet prayed for i the 
complainants: ball, 

[11.-Vhis defendant denies that the written contract mentioned 
the third paragraph or division of the bill was executed and = de- 
livered on or about the 2oth day of August, IST6, and whether it 
wis mane 1 ase name of C.K. Peek, because Durtee, of the firm of 
Durfee & Peck, had deceased, this defendant is not informed, save 
by the vill and therefore denies the same and calls for proof. This 
defendant ave rs th. it the contract was made mn the hame of ©, Ix. 

| Peck, and in his own right and for his own use, and that if 
te) was executed and de Jivered Ohh OF about the l7th day of 

Nugust, S76, the date thereof, and that the provisions of the 
contract appear in the contract itself, a copy of which is annexed 
hereto as” exhibit Alan volume # cis herernmbetfore stated. 

IV. As to the all ra tions contammed in the fourth paragraph Or 
division of the bil, that the said * Yellow Stone River Contracting 
Company, under and pursuant to said alleged copartne rship agree- 
Phere, ehteredct VIvorol sly (oT othe rwise Upon the We tk of poe rforming 
suid contract, and t] cibsetilniaaiats hired men and teams, bought 
supplies and tools, and proceeded to fulfill said contract, this detend- 
ant is not advised except by the bill, and therefore denies same and 
calls for strict proof should the same be deemed at all material 
this. cause. 3 

Ve. As to the allegations contained in the fifth division or para- 


‘ ; 
bell 
1 
i 


erapl of the bill concerning the alle; get advancements by the com- 
plain: ints and Peck to the Prat et Lone River Contracting (‘om- 
pany, and the feos ae abouts oareat and the all. rod failure of 
Peck to comply with his agreement, and the further alleged agree- 
ments between seine and Peek, detailed in said bill, and 


1 


the execution of the alleged power of attorney therein set out, and 
the alleged action of the complainants thereafter, this defendant 
has no knowledge Or information Save by the bill, and therefore 
denies each and CVCry allegation contained in the said fifth division 
(iy paragraph of the bill, and calls for striet proof, Concerning the 
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States, or in any claim = or part thereot arising or to 
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facts set forth in this fifth division of the bill. this detendant 

46 SaVs thrat it does not here appear from the face of the all leged 
’ }?} 

of attorney that the complainant, Wilham Llarmon, 


power 
had any interest in the contract, or any part thereof, with the United 
arise under 


sad Contract: and if sete ‘omlpl: Lin: iis mean to claim citi inte rest in 
thie contract of the | Lited States Or any part thereof. or in any 
ed States, arising under 


such contract, such claim must be based Upon a contract express or 
loplied at law or in equity, assigning said contract and claim against 


the Unite q States, in whole or in part; and any such contract would 


be leg ala; ind absolutely null and void for the same reasons sug- 
gested “in vale or division I] of this answer with respect to 


° ee 4 ina i : > | 7 : ra : 
the ili le re cl parthership adOrecment, anid eould form no basis tor the 


relief asked Dy the bill nT this sult. 

VI. As to the allegations of the sixth paragraph or division of 
the bill concerning the allewed furnishing of the money bv the suid 
‘Yellow Stone River Contracting Company,” and doing the work, 
and the alleged action of the United States therein set out, this 
defendant has no knowledge or information save from complain- 
denies the same, but savs that said C. k. 
Peck, in his own right and r himself, and not for said company, 
acquired claims under said contract against the United States, which 
petition to the Court of Claims in the 


ants: bill. and therefore 


— 
- * 


‘ 


claitmis were set forth in dius 
lL nited States, and were — lished 


sult brought bv him against the 
by the findings and judements of said Court of Claims and 
wi of the Supreme Court of the United States, as ese sao 
will more fully appear. 
VII. For answer to the seventh division or paragraph of the 
| this defendant denies that S1O.919.387 was obtained from the 
United States by said company or its treasurer on such contract, 
but aVeCrs tliat such “llli) Was obtained by and pad to said C. Bes 
Peck himself. As to what said Peck did with said money this de- 
fendant does Liet know, and sas the Sallie Is iInimaterial. 

VIET. As to the allegations in the eighth paragraph or division 
of the bill, tis TO the allewed adv: mhcements by the respective COliN- 
plainants and the amounts thereof toward carrying out and fulfill- 
Ing said contract, ane lt he alleged t tri}? loyme rit by complainants of 
attorneys, to prosecute said suit, and the alleged 


Sanborn & King, 
the transter of 


agreement between complainants and said Peck fer 
the claims of said Peck to said Sanborn & King f for the purposes 

ted, and the alleged execution of the power of attorney therein 
set out, this defendant says he has not knowledve or information 
sufficient to form a belief, save from the bill, and therefore calls for 
strict proot, 

In this connection this = fendant Says the said power ¢ of attorney 
on its face shows no such agreement as alleged, but is simply 
letter of attorney to as nd & ‘ee lefining their powers and +s 
tempting to secure their fees by making the same irrevocable ; and 

if there was any such agreement as alleged then the same 
LS amounted to a pledge or transfer or assignment of said claim 
in Whole or in part, or of an interest therein, and was abso- 


Lo 


Se 
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lute ly null and void under the laws of the United States. This de- 
fendant says that the said Peck employed Sanborn & Wing, attor- 
Heys, to prosecute his claim in the courts to Judgment, which they 
did successfully, as will be hereafter shown. 

{nd this defendant shows that by the laws of the United’ States 
‘ied the rules governing the Court of Claims claimants are required 
to state In the petition, duly verified, all persons who have any In- 
terest in the claims sued on, and that the said Join B. Sanborn, of 
the firm of Sanborn & King, attorneys in the said suit of Peck 
ivallist the United States, attached to the petition In said cause, as 
require doby law and the rules of said court, his sworn affidavit veri- 
fying the allegations of sald petition, and saving that le was one of 
the attorneys of the claimant, Peck, and that no assignment or 
transter of sald claim, or any part thereot, or dany Interest. therein, 
had been toade: all of which: will fully appear by reference to a 
copy of said petition and affidavit attached thereto and marked 
‘Exhibit BO in volume T, and made a part hereot; and that if 4 
betruc,as now alleged, that said Sanborn was the attorney of the com- 
plainants as well as of said Peck at that time, and acting for them, 
then stich statement and oath so made by said Sanborn must be 

regarded as binding on the complainants, and they are es- 
IS) topped from denving the statements thereof, or of setting up 

any tithe or interest im the claim of said Peck, CONTrArY to 
such sworn statement. 

IX. As to the allegations of the ninth paragraph (>) division of 
the bill, concerning the alleged agreement with Id. EF. i land 
1 ck, and the alleoed execution of il power of attorney | Vv na kk LO 
hina, as therem set out, this defendant is not informed, Save hy the 
bill, anid therefore denies the Sable. 

And this defendant says that if there was coupled with such power 
of attorney such agrechient as Is llewed, which does not appear from 
the face of said power of attorney, then the same constituted an as- 
signment, transfer, or pledge of such claim, or some interest therein, 
aid is therefore wholly null and void at law and in equity, and the 
complainants can claim nothing thereunder. 

X. .lhs to the illegations In the tenth division or paragraph of the 
bill as to the alleged advancements of the complainants and Peek to 
the said alleged partnership, and the alleged reasons or inducements 
for such advancements, and the alleged advancements in the prose- 
cution of the claims against the United States, and the alleged state 
of accounts of the said alleged partnership, and as to the alleged 
agreement to pay interest on monthly balances, this defendant de- 
nies each and every allegation thereof, and calls for strict proof. 
This defendant SVs that itis not true that two thousand dollars was 

reimbursed to complainants under the direction of the Court 
DO of Claims, but this defendant states that Sanborn & King, at- 

‘torneys, Were paid by this assignee, under the order of the dis- 
trict COUT of the United States for the district of lowa, ten thousand 
dollars for ther fces 1) the sult against the United States, ana that 
it now appears that their fees were only eight thousand dollars, and 
that they wrongfauliv and in fraud of the rights of this defendant 
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collected two thousand dollars, and paid the same to the complain- 
ants, Which should be returned to this defendant, as will more fully 
appear ina subsequent part of this answer, and in the cross-bill to 
be filed in this cause to recover said two thousand dollars. 

Al. As to the allegations in the eleventh paragraph or division of 
the bill, this defendant admits that Peck recovered judement in the 
Court of Claims and the Supreme Court, substantially as therein 
stated, and as will be hereafter shown; that the amount of the judg- 
ments were only $45,773.65, and that the interest on same has not 
Vel heen paid by the United States, and this defendant has brought 
sult for same in the Court of Claims, as will be hereinafter shown, 
and that such judgment and interest, and the money thus far re- 
eelved 1) such judgements, belongs to this detendant. and the COll- 
plaimants have no claim to or interest in same, or any part thereot 
This defendant denies that said Peck, on or about February 1, again 
assigned, transferred, and set over all his right, title, and interest in 
and to the said claim against the United States, and thereby divested 
himself of all right or title in and to the same in consideration of 

the state of accounts between him and complainants, so as to 
1 enable complainants to receive the Mmonev, or any part thereof, 
and this defendant savs such assignment, ff made, would be 
and is wholly null and void at law and in equity, under the laws of 
the United States, and can form no basis for the relief prayed for in 


this case. 

NIT. This defendant admits the allegations of the twelfth para- 
graph or division of the bill, but says the schedules of Peek in his 
bankruptey petition only show, if anything, tun} attempt during his 
lifetime to assign said cham, but that any such assignment is and 
was absolutely null and void at law and in equity, and complain- 
ants can claim nothing thereunder. Tlius defendant says that Peck 
died December 2, 1068 | 

NITL. For answer to the thirteenth paragraph or division of the 
bill this defendant savs in a subsequent part of this answer, to wit, 
In division — hereof, he will state fully his connection with the 
prosecution of the claims of Peck, the action of the Supreme (Court 
and the Court of Claims upon his intervention therein, and denies 
each and every allegation in the 15th division or paragraph now 
being answered, Inconsistent with the statements 1h relation thereto 
hereinafter to be made. 

ATV. For answer to the fourteenth paragraph or division of the 
bill this defendant denies each and every allegation therein con- 
tained, and specially denies that the said complainants, as the al- 
leged surviving partners of the alleged * Yellowstone River Con- 

tracting Company,” have now or ever had any right, title, or 
o2 Claim in the fund derived from the claim of Peek against the 

United States, or any part thereof, or that. the said Peck in 
lis lifetime, or this defendant as his assignee, have been, or that 
this defendant is now, as assignee, Inony wav indebted to said com- 
plainants, or either of them, as surviving partners. 

This defendant says, as assignee in bankruptey of C. kK. Peck, that 
he is the absolute owner and holder of the fund im his POSSession, 
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as hereinafter shown, and of any fund for interest on said Judgment 
which may hereafter be collected. 

AV. For answer to the Loth division or paragraph of the bill this 
defendant says that since the bill was drawn and since he received 
the money on said judgment he has given «a good and. sufficient 


bond as assignee, which has been approved by the district court of 
the United States for the district of Lowa, at Keokuk, as a court of 


bankruptey. 

XVI. Por answer to the 16th paragraph or division of the bill this 
defendant denies cach and eCVery allegation therein contained in- 
consistent with this answer. As to whether there had) never been 
an accounting and settlement of the partnership affairs in Peck’s 
lifetime of the said alleged partnership, this defendant has no 
knowledge or information, save from the bill, to form = a belief, and 
therefore denies same, so far as material to do so. 

Denies all manner of combination and conspiracy as there- 


: 


53 in charged : admits that assignee claims said fund, and de- 

nies the right of the claimants to anv claim or interest in the 
same: denies the right of the claimants to the relief, or ahy part 
thereof, asked in the praver to their bill, 

NVIL. And now this defendant having fully responded to the al- 
legations of the bill of the complatnants for full anid complete de- 
fense thereto, Says that if the facts stated in said bill be true the 
complainants are not entitled to the relief asked, or any relief in the 
premises, because each and all of the agreements, pledges, transfers, 
and assignments on which the bill for relief is based, were and are 
absolutely null and void at law and in equity, and that the com- 
plaimants could not, and lave not, thereby acquired ahy Interest iM 
the contract, or Inthe claims arising thereunder, or in the fund now 
inthe hands of this defendant, or any Hen therein or title thereto. 

XVITL. This defendant, further answering, and for further de- 
fense, says that more than two vears had elapsed prior to the com- 
mnencement of this suit since the said-Peck was adjudged a bank- 
rurpot, and since the appolntment of and assignment to this defend- 
antas diis assignee, and that by such bankruptey and assignment 
the said alleged copartnership, the * Yellowstone River Contracting 
Company,” if it ever existed, was dissolved, and any suit for and ac- 
counting or settlement of such partnership affuirs was, at the com- 
meneement of this suit, forever barred, 

NTX. Phis defendant, furthering answering, and for further 

4 Jeense, Saves that the complatants have not, and never have 

hacl, any rieht, title, or Imterest In or to the contract of Peck 

with the United Stites, OT any part thereof, oor the claim of said Peck 

against the United States, or any part thereof, or the fund in the 

hands of this defendant derived from the judgments against the 

United States, or any. part thereof, and, therefore, this court has no 

jurisdiction of this controversy, or of a suit for the accounting and 
settlement of the allewed partnership haisattlers, 

XX. Phis defendant, further answering, and for further defense 
hereto, states that on or about the 16th dav of August, IS76, the said 
Co Wk. Peek ctitered into a written contract with the United States. 
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as shown by “ Exhibit A,” in volume I, attached hereto, to furnish 
and deliver certain hay and wood to the army of the United States 
within the time and at the places therein specified, and in earrying 
out said contract the United States became indebted to the said C. 
Kk. Peek on account of.said contract, and for a certain steam hay 
press and beater press of said Peck, appropriated by the United 
States, In the total amount of 345,773.65, which, owing toa dispute 
between the parties, the United States refused to pray. That there- 
upon the said Peck, on November 7th, 1577, instituted suit therefor 
in the Court of Claims, at Washington, through his attorneys, San- 
born & King, and after issues joined, and a trial upon the law and 
evidence, the Court of Claims rendered judgment on February 10th, 

IS79, in favor of said Peck for $45,115.65, from which judg- 
oe ment both parties appealed to the Supreme Court of the 

United States, and the said judgeme nton orabout the 22d di ay 
of March, 1880, was aftirmed in the Supreme Court on the appeal of 
the United States, and $2.660 was added thereto on the appe: al of 
said Peck, making the total amount of judgment $45,775.63. That 
at the time the said cause of action in favor of Peck accrued, and at 
the time suit was brought thereon, and at the time of the trial in the 
Court of Claims, and at all times before and sinee then, the com- 
platnants had no interest in said contract, oOrany part thereof, or said 
claim, or any part thereof, at law or in equity. 

That during the period of time last aforesaid this defendant is ad- 
vised and avers that said complainants were creditors of said Peck, 
but to what amount this defendant does not know, and that their 
Claims to some amount were in the hands of the said Sanborn & 
King, allorneyvs, for collection; that the testimony of each of the 
complainants, under their several ouths, was taken and used on the 
trial of said cause in the Court of Claims, and that under the laws of 
the United States the said claimants could not have been witnesses 
ir testified in said cause if they had interest at law or in equity in 
sald Claims of said Peek. | 

furthermore, this defendant avers that in their testimony under 
oath given in said cause, Which was read and used on the trial 
sald cause, on behalf of said Peck, cach of said clainiants testified that 

thev had no mterest whatever, direct or indirect, in said claims 
ot) sued for, other than as eeneral creditors holding notes. This 
defendant here gives brief literal extracts from the testimony. 
of cach of said Complaimants in said cause. 


The complainant, Joun A. McLean, testified as follows, to wit: 


ac inst ener cul inte rrogatory by the commissioner: Please to state 
your hale, VOUP oce Ul}? ation, your ape, vour place of residence the 
past year, Whether you have any, and, if any, what interest, direct 
Or indirect, 1) the elaim which Is the subject ot Inquiry,and whether. 
and in what degree, vou are related to the claimant. 

Answer. My name is Jolin A. MeLean; my oecupation is mer- 
chant; my age is 28 years of age; my place of residence the past 
year has been at Bismarck, Dakota: I lave no direct or indirect in- 
terest In the claim which is the subject of inquiry, save and except 
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from the faet that IT hold a note of the petitioner for a certain 
“mount which he gave me for moneys advanced and services ren- 
dered for hini: Tam in no way re Jated to claimant.” 


The complainant, Wintram PDarmon, testified as follows, to wit: 


Fitst general interrogatory by the commissioner: Please state 
your Phekrnie, your OCCU pation, Your adage, Vour place ot resilence the 
past vear, Whether you have any, and, if any, what imterest, direct 
or indirect, in, the claim which is the subject of Inquiry, and whether 

and in what degree are vou related to claimant. 
ay Answer. My name is William Harmon: my occupation, 
post-trader; my age is 42 vears; my place of residence the 
past voar has been at Fort Abr thi am Lineoin, Dakota Te Tritory sy 
have no interest, direct or indirect, in the claim: which is the subjeet 


of Inquiry, except Whisit arises from the fret that | hold il note of 


Campbell Kk. Peck, the petitioner, which has not been paid; Pam 
In he deerec related to the claimant.” 

furthermore, thie petition ()] said Peck 1) the COUTT of claims Wits 
SWorh- to 1 sia Sanborn, the counse] of the said Peek, and ot the 
the Claimants cs eeneral ereditors of sill Peek anid t hist 1 the athi- 
davit to said petition the sid counsel SWOre threat ho Person other 
than said Peck was interested in said claim, and he was then the 
COUNSE, of the complainants ascreditors of Peck cis well as of Peck, o 
and understood fully the relations of the complaiants to sald Peek : 
that said Peck died December 2d, 1S79. 

Thus defendant Is advised anid belreves, and therefore aVers, that 
11) \ low (>| the facts above set forth the said complamants are estopped 
from claiming, or attempting to claim, that at the time such testi- 
mony Was given and such aflidavit was made that they had any in- 
terest in law or equity ino the claims of said) Peek sued on in sald 
CASE, aicl ta) pr rit them to do st) would bye a LTOSS fraud Upon 
the rights of this defendant as the’ representative and = assignee of 

sald Peek, and especially so in view of the death of said Peck. 
DS And this defendant says any subsequent Interest in said 

claim could only have been acquired by'assigument, transfer, 
ar pledge, anid thisat would | 1. ibsolutely null and vod under the 
laws ot the lonited States at law ana in) equity. 

NAL. Phos defendant farther answering, and for further defense, 
saves that he did not know anything about the pendency of said suit 
of Peck against the United States in the Court of Claims until after 
yudgment level been rendered therein: that thereupon with all due 
diligence he proceeded inthe attempt to obtain an order substituting 
hiian as plaratifl in the Supreme Court, and employed counsel tor 
that purpose, and went himself to Washington at large expense, and 
he ana lis counsel Spent considerable tlie: ana his counsel riade 
several trips there In cndcavoring to obtain an order of substitution 
In the Supreme Court, and the Supreme Court finally denied the 
motion for that purpose upon technical grounds only. After the 
case Was remanded to the Court of Claims, that court upon full 
argument and final hearing substituted this detendant as plaintiff 
In sald cause, and expressly held that this defendant was the legal 
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owner of said claim, and rendered judgment for this defendant for 
the full amount thereof, which tinal judgment was not appealed 
from, but acquiesced in, and this defendant has since received the 
principal of said judgments from the United States, less ($10,000) 
ten thousand dollars, which were paid to Sanborn & King as this 

defendant supposed at the time of the payment, for their at- 
59 tornevs’ fees and expenses, under order of the district court 

of the United States for Towa, as a court of bankruptey. The 
final judgment of the Court of Claims aforesaid conclusively de- 
termined the right to and ownership of said claim to be in this de- 
fendant. 

XXII. That the efforts of this defendant to be substituted in said 
cause In the Supreme Court, and afterwards in the Court of Clainis, 
was resisted at every step by the complainants herein and their 
counsel, Sanborn & King, who, after the death of Peck, procured the 
substitution in the Supreme Court of Helen A. Peck, his adminis- 
tratrix, as party plaintiff therein ; and that the complainants, acting 
by their counsel, Sanbarn & King,and in the name of such adminis- 
tratrix, Who was a mere nominal party, opposed the substitution of 
this defendant in the Supreme Court and afterwards in the Court of 
(Claims, on the grounds that the claim of Peck against the United 
States did not pass by the assignment, and that Peck in his lifetime 
and after his death his administratrix held same in trust, not as 1s 
now alleged in complainants’ bill for a ecopartnership, of which Peck 


“Was él member, but simply to secure fiohey borrowed LO Carry out 


the contract; and on the further ground that in November, 1877, 
Peck had appointed Ed. F. Brownell trustee to collect such money 
and apply the same to the sums borrowed by him to enable him to 
execute said-econtraet ; and the said Court of Claims, after full con- 
sideration thereof, held that such claim did Pass by the assignment 
to this defendant, and rendered judgment in hits favor against 
60 the United States for the full amount of said claim. Where- 
fore this defendant pleads sald judgement of the Court of 
Claims on the motion to substitute this defendant in bar to this suit, 
and Says the complainants are debarred and estopped thereby from 
questioning the absolute right of this defendant as assignee to the 
fand in court; and further pleads that by reason of the aets and 
doings and position assumed by the complainants and their counsel 
In the Supreme Court and in the Court of Claims, as above set out 
that they are estopped. from claiming the rehef asked in the bill 
now being answered. 
NXITL. For a full and perfect understanding by this court of the 
said suit in the Court of (‘laims, and the aets and doings of the Su- 


preme Court and the Court of Claims therein on the main suit. as 
well as on the motion of this defendant, as assignee, to be substi- 


tuted, this defendant herewith presents a full and complete record 
of the pleadings, evidence, arguments in print of counsel, findings 
and judgments of said courts, and the m_ tions for substitution, and 
the affidavits and printed arguments made in support thereof, and 
the opinions of the courts therein and make the same exhibits. 
O17 
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“Volume Land IL” to this Answer. 


XXIV. This defendant, further answering, says that the only 
assets of any value which have been received by him as assignee of 
Peck is the money realized on said judgements against the United 
States, namely, 855,775.63: that this defendant has incurred large 

habilities, as assignee, in collecting said money by way of 
(i ] traveling expenses and hotel bills and costs of court and 

coulisel fees, and is cutitied to compensation for his own serv- 
iecs and comtnissions with reference thereto, and that such sums 
miust be paid from: said money on hand, and that same constitute a 
first claim (oT lis ii (on) Sic fund nid mount to about ten thousand 
dollars, and have lone since been carned and ought to. have been 
pric ere this. | | 

That the complainants, in any view of the facts, as alleged in their 
bill and this answer, cannot obect to the matters above set out as 
being first hens or charges on said fund, and that same ought to be 
paid forthwith without waiting for the detepmination of this surt, 
anid that thus defendant shall, Within a short time after the filing of 
this answer, and upon reasonable notice to complainants or their 
counsel, apply to said district court, Where the bankruptey proceed- 
Ings are pending, for the payment forthwith of the same. 

XNAV. This defendant further Says that the defense of this suit 
against the unjust claims of the complainants will involve large ex- 
pense, and the funds in the hands of this defendant:must pay the 
Sable, as the PSSTO HCE has no other fund, ana threat this defendant will 
apply to the said district COUTL to sel lpr cl portion ot said fund, 
from time to time, to defray the expenses of defending this suit, of 
which applications this defendant will CLV due notice to the COll- 


— 


plaimants. 
NAVI. This defendant, further answering, says that when 
G2. he was substituted as claimant in said cause in the Court of 

Claims, and judement rendered therein in his favor, it Was 
ordered by said Court that Sanborn & King continue as counsel of 
record in said cause, and that the warrant for the payment of said 


judgment be delivered to them, and such orders were made by the 


said Court of Clainis, so that the said Sanborn & King might have 
and retaly cl lien ()1) the OTLEY Lo be recovered for therm attorneys’ 
fees and expenses, but for no other Purpose, That it was represented 
hy the affidavits filed (1) behalf of sida Sanborn WX King that their 
Claim for counsel fees and expenses was ten thousand dollars. That 
relying and believing in the trath of the claim of said Sanborn «& 
King, that their claim for counsel fees and expenses was ten thou- 
sand dollars, this defendant, under the order of the district court of 
the United States for Towa, at Keokuk, paid sald Sanborn & King 
ten thousand dollars for their fees and expenses. That it now ap- 
pears from the allegations of the bill in this case that the said San- 
born & King wrongtully, and in fraud of the rights of this defend- 
ant, has mecluded in satd claim of- ten thousand dollars the sum of 
two thousand dollars, which Was not their attorneys fees or ther 
expenses, but alleged advancements made by the complainants; ana 
that such sum of two thousand dollars has been paid by said San- 


Poe * f.g7ee aes 
‘SRP SARP ee. me doe Ce 


JOHN W. 


HOBBS, &¢€., VS. JOHN A. MCLEAN ET AL. oe) 


born & King to the complainants, and belongs to this defendant and 

should be returned to him, and he sues for the same in a cross-bill 

filed in this eause. That the first this defendant knew of the said 

two thousand dollars being for said claimants was from the com- 
plainants’ bill filed herein. 

63 XXVIII. This defendant, further answering, says that the 
sum of monev received by him from the United States was 

$45,773.63, of which ten thousand dollars was paid to said Sanborn 

King, as this defendant supposed, for their attorneys’ fees and ex- 
Pelnses, leaving in the hands of this defendant the sum of $35,773.68, 
of which $775.63 have already been set apart by an order of the said 
district court of the United States for the district of lowa, as a court 
of bankruptey, LO prosecule the claim of this dete ak ant for mterest 
on sald judgment of Peck agaist the United States of l’ebruary 
9th, IS79, accruing thereon between the time of the judgment and 
the demand of payment thereof from the Secretary of the Treasury, 
and the Previn nt of same on July LOth, ISSO, and the remainder of 
said sum so recerved by this defendant has been temporarily loaned 
under an order of the said district court as a court of bankruptey. 
That of both such orders the complaimants and their counsel have 
had due notice, and at first contested same, but finally consented 
thereto. 

AXNXVITL This def io es further answering, says that the fund 
1h COHLPOVECRSY in this Gasets in hits hanes ads assignee in bankruptey, 
and as an officer duly sworn and under bond of the said district 
court of the United St: ates for the district of Towa, at Keokuk, in the 
bankruptey cause of C. hk. Peck, bankrupt, still pending in the said 
court, and that these compl: “nants have entered their appearance In 

said bankruptey cause in said) district court, and are parties 
64 thereto, having appeared therem to attempt to control this 

defendayt and the said district court in the disposition of the 
special fund in controversy. 

That this defendant says that the jurisdiction over said fund and 
this defendant is primarily vested in the said district court, as having 
obtained jurisdiction of same betore this suit was commenced, and 
that this defendant will, in making at disposition of the said fund, 
be euided by the orders of the said district court, unless this court 
should order otherwise; and this doondanl believes and avers that 
this court will approve and confirm any such orders of the district 
court, and protect this di fendant In obeving the same. 

But inasmuch as the com pla nants are making claim to this fund, 
this defendant will give notice of any applications for orders, and 
the hearing of same, affecting such fund im the said district court to 
the complainants. 

Any orders of such district court affecting such fund, which may 
be niade hereafter, will be set up by amended answer herein, if this 
defendant shall deem it necessary to do so; and now this defendant, 
having fully answered the biil of complainants, asks to be hence 
dismissed, with his costs and charges herein laid out and expended. 

CRAIG & COLLIER, 
HAGERMAN, McCRARY & HAGERMAN, 
Attorneys for Defendant, John W. Hobs, Assignee. 
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65 Tie Unirep States, 
Phe District of fowa. ! 
Tuk Srate or lowa, a 

| Lhe County of Lee. | 


I, John W. Tobbs, on oath, state that as SSI NCE of C. kK. Peck, 
bankrupt, lam one of the defendants im the foregoing suit; that I 
have lieard read the tllegations of the forevorng QhsWwer, and that 
the facts theréin stated are true, as | verily believe. 


(Signed) : JOHN W. HOBBS. 


Subscribed and sworn before and in my presence by John W. 
Plobbs, the T4th Les) of ebruary, A. D. 1881. 
PSEAL. | (Signed) FRANK THAGARMAN, 
Notary Public. 


it) (ross- Bill of Jolin 1} Llobhs, Assignee ri Dankruptey of Cuimp- 
hell WK. Peek. 


Joun A. McLean and Witntram TLanmon, Sur- ) 


viving Partners of the Yellowstone River Con- 
tracting Company, Complamants, 
: against | 

Joun W. Topps, as Assignee of the Testate of | No. Tl in Equity. 
Canipbell WK. Peck, Bankrupt, Joun IH. Sax- 
BORN and Ciarces King, late Partners as 
Sanborn & King, and Ep. Ff. Brownxeur, De- 
fendants. 


To the judges of the erreuit court of the United States for the dis- 
trict of Lowa: 


L. Your orator, John W. Hobbs, assignee in bankruptey of Camp- 
bell WK. Peck, bankrupt, by leave of this honorable court, brings this 
his cross-bill i the above-entitlhed suit) mow pending In this court 
against John A. Mebean and Wilham = Tlarmnon, the complainants 

In the main suit, who are hereby made defendants hereto. 
O7 2. And thereupon vour orator shows that on September 

Jed, ISs0, the said John A. McLean and Win. Harmon filed 
in this court their bill ef complaint herein against vour orator, 
Clammine to be the owners of a certain fund in the possession of your 
orator, as assignee, derived by your orator from the United States on 
certain judgments rendered ino the Court of Claims at Washington, 
District of Columbia, as will appear by reference to said bill. That 
your orator has fully answered said bill, traversing most of the alle- 
gations thereof, and setting up deferices thereto, as will appear by 
the said answer, and that the subject-matter of this cross-bill arises 
out of the mam suit here reterred to. 

3. Your orator shows that on the 5ist day of August, IS7S, Camp- 
bell KK. Peck, then and for many years prior thereto a merchant of 
the city of Keokuk, in the county of Lee, in the State of Towa, was 
duly adjudged a bankrupt ou his own petition by the district court 
oft the Cniited States for the district of lowa, southern d1iVision, at 
Iheokuk. | 
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lL. That prior to that time, on November 7th, 1877, the said Camp- 
bell kK. Peck had commenced suit in the Court of Claims at Wash- 
ington against the United States for large sums of money, which he 
claimed to be due him from the United States. 

5. That on February 9th, 1879, the said Peck recovered in said 
suit judgment against the United States for $45,153.65, froin which 

sald judement both parties appealed to the Supreme Court of 
OS the United States, where the said judgment was affirmed on 

the appeal of the United States, and 82,660 was added thereto 
on the appeal of the said Peck. 

6. That afterward, on the 10th day of May, 1880, your orator, as 
assignee of Peck, was duly substituted as claimant in said cause, and 
judgment rendered in his favor, agaist the United States, for 
$45,773.63, which was afterward collected by your orator, as herein 
subsequently shown. 

7. That the substitution of your-orator in said cause was resisted 
by the counse! ot record ot the sald Peck, Messrs. Sanborn WX King, 
and in the contest for substitution your orator was represented by 
counsel, but that said Court of Claims ordered the substitution of 
your orator notwithstanding such resistance ; but i order to protect 
the said Sanborn & King in their counsel fees and expenses, and for 
ho other Purpose, the said Court ordered that they be continued as 
counsel of record in said cause, and that the warrant for the pay- 
ment of such judgment be delivered to them, which was afterward 
done. | 

S. That said Sanborn & King represented to your orator, and 
made sworn affidavit to that effect, that their counsel fees and ex- 
penses in said cause amounted to ten thousand dollars, and there- 
Upon the district court of the United States for the district of lowa, 
southern division, at Keokuk, on July 16th, 1880, ordered your 

orator to pay the said) Sanborn «& King ten thousand 
(0) dollars for their fees and CX penises in said suit, which your 
orator accordingly did, 

O. Phat it now Appears bv the allegations of the bill of the com- 
plainants in the main cause herein that the statements of the said 
Sanborn & King that their fees and expenses amounted to ten thou- 
sand dollars was not true, as well known to them, but that such fees 
and expenses amounted to only eight thousand dollars, and that two 
thousand dollars of the said ten thousand dollars was for alleged 
advancements by the complainants to the said Peck, in the prosecu- 
tion of the said suit, for which there was no lien and claim on the 
sald fund which could be claimed, and that the said Sanborn &«& 
IK ine collected the said two thousand dollars for the complainants 
wrongfully, and paid same to them wrongfully and in fraud of the 
rights of your orator, and that the colmplainants should be held to 
hold said sum = for your orator, and should be ordered to pay the 
Sautne to vour orator, 

10. Your orator waives an answer under oath hereto. 

Wherefore your orator pravs that the said complainants in the 
main cause should be required to answer this cross-bill, and that 
upon final hearing that a decree be entered requiring them to pay 
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said two thousand dollars, with accrued and accruing interest, here- 
after to your orator. 
| | CRAIG & COLLIER, 
HAGERMAN, McCRARY & HAGERMAN, 
Nolicitors for Cross- Complainants, 
fal li United States Circuit Court for the District of Towa. In 
lquity. 


Joun A. MeLean and Wa. Harmon 
VS. 
Joun W. Tlopns. Asssignee, & others. 


an above Ciilise leave Is hereby elven to the defendant, John W. 


Tlobbs, assignee, to file cross-bill herein against complainants. 
hebry loth, Psst. 
(EO. WL MeCRARY, Judge. 


Endorsed: Filed Febry 15th, PSs. ET. 


IK. Love, clerk, by Erie 
J. Loe cl). deprty, 


va Replication. 


ln the Cirenit Court of the United States for the District 


of Pow. 
Southern Division. at Keokuk. 


lin Mequity. 
Joun A. MeLean and Wim. TDAnMon, surviving partners of the 
Yellowstone River Contracting Company, Complainants, 
UN, 
Joun W. Topps, assignee in bankruptey of Campbell kK. Peck, ef al, 
Defendants. 


The repheation of John A. MeLean and William Plarmon, the com- 
. platnants ice the mhswer of John W. Llobbs, the defendant. 


These replanuts, saving and reserving unto) themselves, now and 


at all times hereafter, all and all manner of benefit and advantage 
ot exception which May be had ay tuken 


to the mantfold-insuth- 


ClOnCLes of sald answer, for replication hereunto, Sav that thev will 
caver, madhtai, ane 


Prove ther said bill oft complaint lo be true, 


certain, and sufficient mn law to be replied unto, and that the said 
answer of the said defendant 


to be replied unto by these repliants, 


Is Uncertaln, untrue, and insuflicient 


Without this that any other matter or thing whatsoever in the 
sald answer contained, material or effectual in the law. to be replied 
utito, confessed cy" avolded, traversed or denied, Is true. 

All which matters and things these rephiants are and will be 
ready to aver, maintain, and prove as the honorable court. sliall 
direct, and humbly pray as in and by : 
already prayed, | 


‘them said bill they have 


GILMORE & ANDERSON. 
CHARLES E. FLANDRAN & 
WALTER B. SANBORN. 


Nolicitors far ( omiplar nants, 
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Endorsed: Filed March 7th, 1881. H. Kk. Love, clerk, by Erie J. 
\Leech, deputy. 


G2 To the clerk of the United States eirreuit court, district of Towa, 
southern division, at Keokuk: 


Please issue process out of said court pursuant to the directions 
below: 

Plaintiff: John A. MeLean and Wm. Harmon, citizens of Dakota 
Territory. Defendant: John W. Hobbs, assignee of C. kh. Peck, bank- 
rupt, citizen of the State of Lowa. 

Form of process: Subpeena in chancery, one to the United States 
marshal of Towa,and one to the United States marshal of Minne- 
Sota. 

On what brought: Cross-bill of said John W. Hobbs, assignee, 
against the said MeLean and Tfarmon, said cross-bill filed in the 
equity cause, Wherein the said John A. MeLean and William Tar- 
mon are complamants and the said John W. Hobbs and others are 
de fe ndants to the original by iil. Amount of claim: Two thousand 
dollars, with six per cent. interest from July 15th, 1880. 

Date of praeipe > Mareh 50th, 1SS1. 

When returnable: May rule day, May 2nd, 1SS1. 

CRAIG & COLLIER anp 
HAGERMAN, McCRARY & HAGERMAN, 
Nolicitors Cross-Complainant, John i Llobbs. Assignee mn 
Bankruptey of C. ie eck, Bankrupt. 


Mndorsed: Filed Mareh 50th, S81. TL. hk. Love, clerk, by Erie J. 
Leech, dep'ty. 
io Original, 
ln the Cireuit Court of the United States for the Distriet of Iowa. 

In Equity. 


HlarnMon & McLean, against J. W. Hlopps, Assignee, et al. 


And in the Distriet Court of the United States for the District oft 
Lown. 


In the Matter of C. Ik. Peck, Bankrupt. 


To Harmon and MeLean. or Gilmore & Anderson. the attorne Vs: 


You are notified that on Saturday, at ten o'clock in the forenoon, 
Mareh 26th, 1SS1, we will present to Hon. J. M. Love, judge of the 
above-entitled courts, at} : ‘ag ation for cil onder 4 for J W. lio bs, iis- 
signee, to use funds now In his hands to employ counsel and pay 
same, and to pay his own sl I's traveling e ig nses In going to 
St. Paul to cross-examine witnesses in the case of Harmon and Me- 
Lean against J. W. Hobbs, assignee in Sear saheat pix of C. kK. Peek, 
1 the & qreuit court of the Lonited States, and We will ask that such 
order be made in above suit in the United States cireuit court and 
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\ | also in the bankruptey cause of C. Kk. Peck In the distriet court of 
I the United States for the district of Lowa, at Keokuk. 
i March 24th, 1SS1. 


CRAIG, COLLIER & CRAIG Anpb 
HAGERMAN, MeCRARY & HAGERMAN, 
Attorneys for J. WW. Tobbs, lssiqnee for C. K. Peck. | 


this 24th day of March, ISST. 
GILMORE & ANDERSON, 


Recerved il COPY of this notice 


| kor Plaintiff. 

: Endorsed: Filed March 29th, 1881. IL. K. Love, clerk C. C., by 

: Erie J. Leech, dep’ty. 

4 . ‘ . . 
fa In the Cireuit Court of the United States for the District of | 


lowa lat Keokuk. : 


Harmon snp McLean, Surviving Partners, Complainants, 
against 
Joun W. Tlopns, Assignee. 


OQinomotion the defendant shows to the court— 

1. That the only fund in his hand as assignee is that in contro- 
versy. In this case, and which the plaintiffs are endeavoring to 

~wrongly take from him in this suit, as will appear from this defend- 
ant’s answer herem, 

2 'That it is necessary to use some of the said money in paying 
counsel fees and traveling expenses In examining witnesses, and 
spectally that this defendant may send counsel to St. Paul to cross- 

: examine withesses, to be taken by complainant, commen’g April 
Ist, LSSL, pursuant to notice already served on this defendant. 

3. Pherefore, the defendant asks for an order setting apart a rea- 
sonable sum to be ased in defending this suit, and speciaily for pay- 
Ing counsel feos and expenses to St. Paul. | 

fo An order similar to this will be asked in the district court of 
the United States for lowa in the bankruptey case of C.K. Peck, 
AUSSIE, enna be presented al the Sahhe time threat this Is presented, 
so that there May be no contheting order as between said courts. 
CRAIG & COLLIER, 
HAGERMAN, McCRARY & HAGERMAN, 
Attorneys for Defendant, John W. Hobbs. 


res Tue Unxirep Strares or AMERICA, ) 

District of Towa, j 

[, Join W. Tlobbs, defendant, assignee in above case, state I have 

heard read the foregoing motion, and all the faets and allegations 
thereof are true as T verily believe. : 


> a. 


JOHN W. HOBBS. 


Subseribed and sworn to before me this 25th day of Mareh, ISS1. 
3 A. J. McCRARY, 
Notary Public. 

Mndorsed: Filed March 29th, 1881. H, K. Love, elerk C. C., by 
Ernie J. Leech, deputy. 
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6 Motion. 


In the District Court of the United States for the District of Towa. 
, In Bankruptey. 
In the Matter of the Estate of C. kK. Peck, Bankrupt. 

Now comes John W. Hobbs, assignee in bankruptey of C. Kk. Peck, 
bankrupt, and asks an order authorizing him to use the fund in his 
hands derived from the United States to pay counsel fees and trav- 
eling expenses In examining witnesses in the suit against him in 
the circuit court of the United States for the district of lowa, wherein 
McLean and Harmon are complainants and this assignee is defend- 
ant, and in support hereof this assignee says: 

I. That the only fund in his hands as assignee is that in contro- 
versyv in said suit. 

2. That the complainants in said suit are wrongfully attempting 
to take such fund from this assignee, and that he has a complete 
defense thereto, as will appear by reference to his answer, duly ver- 
ified in said case. 

>. That notice to take testimony In said case on behalf of com- 
plainants has been served, and such depositions are to be com- 
menced at St. Paul April Ist, SSL. 

CRAIG & COLLIER, | 
HAGERMAN, MeCRARY & HAGERMAN, 
: Attorneys for Assignee. 
The Unirep States, The District of Lowa: 

[, John W. TLobbs, aSslenec In above cause, Say | have read fore- 
going motion, and the facts and allegations therein stated are true 
as I verily believe. 


JOHN W. HOBBS. 


Subseribed and sworn to by John W. Hobbs this March 25th, 
ISS1. . 
[SEAL. | A. tis McCRARY, 
| Notary Public. 


Endorsed: Filed) March 29th, ISS1. TL. K. Love, clerk ©. C., by 
rie J. Leech, dep. | 


a Stipulation. 
In the Cirenit Court of the United States for the District of Towa. 


SourHeERN Diviston ar Keokuk, McLean & Har- ) 
MON. Surviving Partners, Complainants, 5 , 
: : ! | > Original Bill. 
2's. | 
Joun W. Topps, Assignee, and others, Defendants. 
JOUN W. Hopps. Assignee, Cross-complainant, 
against +’ Cross-bill. 
McLean & Harmon, Defendants. j 
In above CASE it Is agreed : 
1. That the question whether the court can aequire jurisdiction 
(6—170 
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) by any kind of substituted services of the cross-bill in this case, and 
: the question whether this is a proper case for substituted service, are 
i to be submitted to the court at the time of the final hearme, and if 
fi . , P / id , ‘ , ye ; . 

Hf tlic court shall — JUrsdiction be Ac gu ‘oc by any kind of substi-. 
} Lilt 7 Service. anid threat this is a proper Cure therefore, then the de- 
i fendants to thr cross-bi]] and to enter ther cd ppeaPalce and ahMswer, 
and the case is to be tried on the bill and eross-bill & answer 

D> forth ith. Oli thie e\ Tar Phe ale dy taken. 

2 aS stipulation hot to nrejucdice the defendants to the 
cross-bill on the question that mo jurisdiction can be had on any 
kind of substituted sery ces, ana cdyeut this Is nota proper Case for 
substituted services. 

LLAGERMAN, McCRARY, & HAGERMAN, 
Nolicitors for Llobhs. Assignee. 
J.H. & J. G. ANDERSON, 
Nolicitors for PU s. 
Endorsed: Filed Jan’y 20, 1882. H. K. Love, clerk, by Erie J. 
Leach, deputy, 
V la the Cirenit Court of the United States tor the District of 
lowa, Jan’v Perm, 1882. In Iquity. 
Joun A. McLean and Wititam [Larmon, Complainants, 
| Us, 
Joun W. Tlouns, Assignee in Bankruptey of Campbell Kk. Peck, De- 
. fendant. 


| heEBRUARY LSru, 1882. 
Now-on this day COMICS complainants, by Charles Ee. Flandran, 
Walter Tl. Sanborn, and Anderson Bros. & Davis, their solicitors 
and counsel, and defendants by Hagerman, MeGraryv, & Hagerman 
and Craig, Collier, & Craig, his solicitors and counsel, and the cause 
coming on to be heard and being under consideration, it Is referred 
to P.P. Lomax, —, to ascertam‘and report what sums of money were 
| found out by plaintiff, or either of them, on account of the 
aL — of Peck’s contract on whieh the money against the Crv- 
ernment was — after the date of two papers signed by Peck 
hy Which he Lares ed LO prey LO each él definite sum out of the money 
to be received by him on account of that contract. 


SAM. J. MILLER. 


| ndarsed:] MeLean &) Harmon, vs. Hobbs, assignee. Order of 
reference. Filed Febr’y 18, 1882. TI. K. Love, clerk, by Erie J. 
Leach, deputy. 


’ 
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S1 . Inthe Cireuit Court of the United States for the District of 
lowa, Jan’y Term, 1882. In Equity. 


Joun A, MeLean and Witiram Harmon, Complainants, 
(es. 
Joun W. Hobps, Assignee in Bankruptey of Campbell kK. Peck, De- 
fendant. 
FEBRUARY 18, 1882. 

Now on this day came complainants, by Charles E. Flandrau, 
Walter Hl. Sanborn. and Anderson Bros. and Davis, their solicitors 
and counsel, and defendant by Hagerman, MeCrary and Hagerman, 
and Craig, Collier and Craig, his solicitors and counsel, and this cause 
coming on to be heard, and being under consideration, is referred 
to P. TT. Lomax, Esq , to ascertain and report what sums of money 
Were part OUT by pl tts, aor either ot them. oh account of the perform- 
cil ce of Peck’s contract, on which thie Hioney against the (;overn- 
ment was had,after the date of two papers signed by Peek, by which 
he agreed to pay to each a detinite sum out of the money to be re- 
celved by hint on account of that contract. 


SAM. F. MILLER. 


Disrricr or Towa, | 
Nouthern Division. j 


aes 


[, TI. I. Love, elerk of the United States cireuit court for the dis- 
trict of lowa, southern division, do hereby certify the above LO be il 
true COPY of an order made ana entered 1) above case, al Keokuk, 
on this day. , 

Witness my hand and the seal of the circuit court attached, at 
Keokuk, this ISth day of February, A. D. TSs2. 

SEAL. | H. K. LOVE, Clerk, 
By ERIE J. LEECH, Deputy. 


SZ [nn the Cireuit Court of the United States im and for the [)is- 
trict of Lowa. In Equity. 


Jno. A. MeLean & Won. Harmon 


is, 


Jno. W. ILopns, Ass’e of C.K. Peck, Bankrupt. 


Mastrer’s Orrick, JUNE orn, 1882. 
To the honorable judge of said court: 

In pursuance of am order made in the above-entitled cause and 
dated the ISth of February, ISS2, a COpy of which 1s hereto annexed, 
|, the undersigned master of said court, would respectfully report: 

That having appointed Friday, the 5th day of May last, for hear- 
ing the matter so referred in said order, and having duly notified 
the parties thereof, LT was on that day attended by Walter HH. San- 
born, Esq., and the Hen. Chas. Ek. Flandreau, and by Anderson Bros, 
and Davis, solicitors for complainants,and Hagerman, MeCrary and 
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Hagerman, and by Craig, Collicr and Craig, solicitors for defendant, 

and. proceeded to an examination of certain statements of account 

between the complainants & the Yellowstone River ( ‘ontracting Com- 

pany, & certain books o: account of complainants, and to take the 

testimony, 11) writing, of Won. Ilarmon, Ole of the complain- 

ers hits, whose testimony, with certain youchers of account, are 
herewith returned. | 

Thiat the accounts of the Yellowstone River Contracting Company, 

prior to July 20, IS7T7, were kept in the books of said company, but 


threat after said sale entries of Charges against said COMpany and 
credits of said company were made & kept in the hooks of account 
of Wim. Ilarmon & Co. & of “MeLean & MeNeider, & it is to these 
two latter series of books, COMSIStInNe of their journals, eash-books, 
ledvers, that reference has been had, and Upon which miy findings 
are based as to items after the date of July 20, 1877. 

And now, having examined said accounts and books and said tes- 
timony, I find: 3 

That since July 20, 1S77, the date of two papers signed by C. k. 
Pocock, by Which he aerecd Lo pray Lo each of the complainants il defi- 
nite sum out of the money to be received by him on account of his 
contract with the (United States Government, there have been ad- 
Vitnced by Wo. [larmon, lie of complainants, (1) ace t of the per- 
formanee of said contract of Peck, sundry sums of money, aggregat- 
ing the sumoof SLESI6.05, as will appear from: the Schedule A" 
hereto annexed. 

That there have been advanced since said date by Jno. A. MeLean, 
‘the other of complainants, on said ace’'t sundry sums of money, ag- 
eremating the sum of $8,250.29, as will appear from. Schedule * By” 

hereto annexed. 
S| That by consent of counse] | examined said backs Lo find 
What sums were credited by complainants on account of said 
contract & were: properly chargeable agaist sald advances sO) made 
by ssid complainants, and thereupon | find: 

That Wino. Tlarmon is properly chargeable on said ace’t with 
sundry sums of money amounting in all to the sum of $16,542.54, 
cas Will appear from: Schedule “C7 hereto annexed, included in 
Which is the sum of S1O0.000.00 endorsed on the note given by Peck 
to said Harmon, and that Jno. A. MeLean is properly chargeable on 
sald aeet with sundry sums of money amounting in all to the sum 
of So72Loo, as will appear from Schedule “ D” hereto annexed. 
That besides the items of credit set forth i Schedule “there lp 
pear to have been posted to Llarmon A Co.'s ledver, }?. L16. from 
original entries as credits to the Yellowstone River Con’t. 0., the 
following items: 


Sd. Aug. ae. a Re ee i ei PENS OO 
, Sept. Paid bv Galbraith erat agli aan ean 11) 


STS. Méch oS.) Sundries ! f 
lerriage on steamer Union - 


Apl 25. <A. R. Neninger Co. —- 


All of which entries were for amounts received by Wm. Iarmen 


242 99 
YO OD 


Py YO 
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and Co. from McLean & MeNeider in their personal business trans- 
action, and were not received from or on ace't of the Yellowstone 
River Con't. Co. 

That there also appear Upon the books of Hlarman & Co. other 
credits to the said company as follows: 


85 1877, Aug. 20. Error ch’ks & D'fts, journal, p. 33_ o41 24 
“ 24. Credit of double charge to Wedding 

G2 ORE RENCE TIE: SB 

IS77. Sept. 2. Error charged to Durfee & Peck, do., p. | 
Re he setae es se caine cs wk plane nA ee olb 40 
sy cx “ Error charged to same, do., }?. PER ite scsiaeas o 

IS7S. Jan. 380. Error on ledger entry, Feb. 12, '77, led., 

>. | dS Ne PNP ER RIND, toes ey 7 > bk ov 


All of which entries appear upon the face of the books themselves to 
have been made simply to offset charges theretofore and erroneously 
made in these various accounts, and do not represent any money or 
its equivalent reed by Harmon after July 20, 1S77, on aceount of 
said company. 

That there appears upon the ledger of McLean & MeNeider, L. 
p. 445, the following credit to Y. R. C. Co. posted from an original 
entry: 1877, Aug. 15, journal F, p. 460, $900.00, which grew out of 
the fact chat on June 2nd, 1877, Harmon gave MeLean $1,000.00 to 
be expended on account of said Contracting Co. ina trip made by 
McLean Uy the river: that he did not disburse but 100.00 on. said. 
ace t, and Upon his return credited the balance, viz: SOOOLOO, to 
the said Co., but it was never actually received from or paid out on 
account of the said Co. 

There also appears upon the ledger of McLean & MeNeider an 
ace t with said Co., the following item of credit posted from cash 
book, p. 183: 1878, M’ch 5, crror in charge to MeAskill, $250.00, 
which entry Upon the face of the books appears to have been made 
to correct an entry | therefore, made in error, and does not represent 
any money received by McLean on account of said Contracting 

Company, , 
Sb That all of said statements of account & books of account 

have been heretofore aduced in proof, and properly proved in 
the main enuse, | further find that the Money reed by the defend- 
ant assignee from the Government on account of the claim of the 
bankrupt Was so rec’d by him on the 2sth day of July, ISSO, and 
under order of the court in bankruptcy was placed on loan at 2 per 
cent. per annum, and upon the foregoing facts and conclusions are— 

That there has been advanced by Harmon & McLean to, and on 
account of the contract made by Peck with the United States Gov- 
ernment, since 20th of July, 1877, 25,006.54— 
And that thev have rec'd for and on ace t of 

SAE COR IMEE din os SNE ee wit. 
Leaving a balance due them —_.--.-.--.---- 1052 4] 


LL E .  I ee 


; 
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\. MCLEAN 


a fh) 
: | 
- 


AL. 


That this balance consists entirely of principal, as I have not con- 
sidered myself authorized under the terms of the reference to con- 


sider the 
plainants may be entitled. 
All of which is respectfully submitted. 


Master's fee, SS5. 
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‘ sO RS Schedule “A.” 


? Date. Original entry. Page.) Voucher > Amount. 

1877 

“ Aueust 2 Juurnal .. 2.2... . F : } Se es 0) Sil4 75 

2 Pe Pele. A IVP Se ash Fe PIA TOR ae il 6 7b 

Se Rae : ‘ er i2 179 25 

} eam a ie Rs oS 73 160 OO 

{, Journal he et no ; ee () hos OO 

7 ; Pi 74 TS OO 

$8 7 nave cit Sf) 4P0) 55 

é‘ 22 me: A id 515 00 

22 : ae : LQ 845 00 

September 2 Journal i =e Va 38 0) R4 35 

10 _ do : Pee 8S 0 13k OO 

é‘ WW) i a ee aie ee ea 76 3k OO 

10 A eel Ngee Bala aia 87 250 00 

October | Petty ledger Mpa Sos tee 895 () 295 OO 

} Journal — - ; TA AE PR ay ge es EE y] 0 i, 61 

September 21 A RE ae ls $5 0 5O 00 

October 1s ip RE SEN a eee Se ys 0 50. 00 

vi 24 wie 5a 0 50 00 

es 4 REE AD ge dA i ee wi 118 90 

bs eT 1 Ss eee a . G0 () 2) OO 

6 27 : ‘ai cpa is 33 29 


November 6 |) Journal a Fea ; PAR ST 


ee iene he SL CLT Sos Race ows iis () dO O00 


12 i eee eae aos S p ri () 150 BO 

13 Ce. = s 93 (Q) 2 5000 OO 

10 deo te an a ee oN: Oy () 107 &5 

ve )) do Ne ESI salen) ak RRA Cp ae ee) (} 5 OO 

a a al Ga wba ‘nian SO) YR DO 

os 2% PMS ae Sareea Zieh eed eer S] oY) ID 
L878. 

amen RE 1 nt hen pes ows Rae 102 () 221 71 

Or ee eee Pe eee : 178 17 

RR OS? GRAS LEDER AS ee ’ 125 () 1.8 1 

WAR do Pe ee a On. yea RNS ae i 1s, () 72 07 

hebraary 5 _ BP NT i aa Re LOD par SEN ete Pe Mia 72 

Meareh s a POT Ae NAY DUO mE ee boo 40 & 45 i2 82 

‘ s Journal 4 Fr Se IG ke CS PA tag AP 155 () 215 16 

April 3 oe MERA un ony eae en 74 0 4 46 

{ deo SS! eee gh See oe ae Rts epee ie Shee eee) 40 {) 7S re 


July “8 We teen eee en e+e awe 44 & 45 $26 56 
44 & 45 1250 OO 
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Date, Original entry. Pace. Voucher. | Amount. 
[S07 
August 2 Journal W . Pa er 4) SA S114 75 
14) vs +s ws ‘oo 3 a alee ek Ht OO 
September 2 : Ee Sw 38 i 763 55 
| 4 o v6 SR oe 3 eB RRR ES 942 &D 
Qetaol, " | i egk ese te eee ee 653 10.000) (MH) 
| INSTR, 
Jeunes )] = oe : es bat 10 re ~4 OO 
er : : ne Ap pecs RRO oe ee 
0] balow X Rims” : r 1045 ; 18 00 
16 342 34 
WW Nehiedith 6 1" 
Date. Original entry. Pace Voucher. Amount. 
1877 
Atigust Journal F ain beleae sa eee aad 10) sie aaa sabeteieidit S420 35 
By - s ; site SS I Is Ca ere |: Gh ae ee 1h) OW) 
13 vs - SS ne 5 eer bid SEA Oe. 25 o8 
os 1°} - 450 Tk a eee OT OW) 
Oetober Is fee 63 CEPR e Oe ee Se 
IS7S 
February 150 Cash-book N ; J shi a aves: eeoies 123 15 
Pecos be T *?() doy = ie i aaa ae a 3 nae wee reli ae ee AY) 53 
$5 i 21 7) 
1 In the ULS. Cireuit Court of the Eighth Cireuit, District of 


lowa.- June Term, A. D. 18S2. 


Joun A. MeLean and Winttram ILArMon, Surviving Partners of the 
Yellowstone River Contracting Company, Complainants, 
Vs, 
JOTEN \\. [lopns, cs Assignee of the estate of Campbell Ix. Peek, 
: Bankrupt, Defendant. 


This eause came on to be further heard at this term of the said 
court, and was argued by counsel; and thereupon, upon considera- 
tion thereof, it was ordered, adjudged, and deereed as follows, viz: 

That the complainants and Campbell kK. Peck, on the 19th day of 
August, A.D. IS76, formed a copartnership under the name of “The 
Yellowstone River Contracting Company,” for the purpose of carry- 

iIngout and fulfilling a certain contract for furnishing wood 
92 and tray at the cantonment at Tongue river, in Montana 

Territory, made about the 25th day of August, A. D. 1876, 
between the United States and Campbell K. Peck. 

That said company did furnish and deliver the wood according to 
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said contract, but was prevented from furnishing and delivering the 
hay by the action of the United States. Sen 

That in carrying out said contract and furnishing and delivering 
said wood, after crediting to all said parties all the moneys received 
by them, Campbell Ik. Peck received more money than he expended, 
and the complainants expended forty-one thousand and thirty-two 
and 55), dollars more than they received. 

That the United States refused to pay Campbell IK. Peck, in whose 
name sald Government contract was made for furnishing said wood, 

and suit was brought in the Court of Claims, and after an ap- 
93 peal to the Supreme Court of the United States judgments were 

rendered for the recovery from the United States on account 
of the furnishing and delivery of said wood of the following sums, 
to wit, in the Court of Claims, on lebruary loth, A. D. 1879, forty- 
three thousand one hundred and thirteen and 588, dollars, and in 
the Supreme Court ot the United States, on lebruary LOth, LSSO, 
said judginent was affirmed, and judgment was ordered for twenty- 
six hundred and sixty dollars more. 

That John W. Hobbs was appointed assignee in bankruptey of the 
estate of Campbell KK. Peek by the U.S. district court of lowa about 
September 15th, A. D. 15878, and Campbell K. Peck died December 
Oth, A. D. 1879. 

That after said judgments had been rendered in said courts the 
defendant, John W. [Lobbs, cls ASSIETIE®, was substituted for Camp- 
bell kK. Peck in said Judgments, and collected thereon on the — day 
of JA. D. 1550, thirty-five thousand seven hundred and seventy- 

three and aa dollars. 
4 It is further ordered, adjudged, and decreed that the said 
sum of thirty-five thousand seven hundred & seventy-three 
and 5°, dollars were and are the moneys and property of the vom- 
plainants, and that they recover the same and all thereof from said 
defendant Hobbs forthwith. 

The complainants recover of said defendant Hobbs, as assignee, 
dollars, their costs & disbursements mm this suit, which shall be 
taxed by the clerk of the court, and inserted herein out of any money 
In lis hands as such assignee. 

It is further ordered, adjudged, and decreed that the said 

We detendant, John W. Hobbs, pay over to the complainants sald 

sum of thirty-five thousand seven hundred and seventy-three 

f°) dollars, with the interest on the investment, as ordered by this 
court, and file in this court the proper vouchers on such account. 

[ think the foregoing paper, as modified by interlineations and 
erasures, 1s the decree proper to be entered in this case. 


SAM. F. MILLER. 


; 


OM) In the Cireuit Court, Dist. of Towa. June Term, 1882. 
Keokuk, Lowa, Sept. 23d, 1882. 
Ordered, that the clerk enter the foregoing as the final decree of 
the court in said case of Jno. A. McLean ef al, Comp.,v. John W. 
Ilobbs, assignee. 
J. M. LOVE, Judye. 
7—170 
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The defendants pray an appeal from the foregoing decree, which 
as allowed, and the bond to operate as a superced’ s fixed at the sum 
of one thousand dollars. 

Keokuk, in open court, Sept. 25rd. 

J.M. LOVEE, Judge. 

Copy. 

Miled Sept. 25rd, 1ss2z. 

H. kK. LOVE, Clerk, 
By C..A. LEACH, Dep. 
lent. 
7 Rond. 


In the Supreme Court of the United States. In quity. 


Joun A. MeLean and Wittram Harmon, Complainants, 
against 
Joun W. Topps, Assignee in Bankruptey of C. kK. Peck, Defendant. 


Appeal from deeree, 


Itnow all men by these presents that we, Jolin W. Hobbs, assignee 
of C. WK. Peek, as principal, and John N. Irwin, of Keokuk, Lee 
county, Lowa, as sureties, are held and firmly bound unto Jno. A. 
McLean and William Harmon, complainants and appellees, in’ the 
stiin of one ° akesante dollars, payable to them, their executors, or 
adiaiiistrators, : | | 

To which pri \ Phredit, sh anid truly to be m: nde, We bind ourselves, 

and each of us ity bd sever ally, and our and cach of 
Qs our heirs, executors, and administrators, firmly by these 
| presents, 

Sealed with our seals, dated this September 25th, 1582. 

Whereas the above-named John W. Elobbs, assignee, has taken 
an appeal to the Stipreme Court of the United States to recover the 
decree rendered the above-entitled action by the circuit court of the 
United States for the southern district of Towa, southern division, 

Keokuk : 

Now, theretore, the condition of this ob liv: ation is such that if the 


~ 


‘above-named Jolin W. Tobbs shall prosecute his said appeal to effect, 


and answer all damages and costs if he shall fail to make good. his 
SPER ENED base weld abitgation tn be vold: otherwise to remain in 
full foree and virti ; 
JOUN W. HOBBS, - [seat] 
Assignee in Bankr pte vo, C. Kh. Peek, Bankr wpe. 
By HAGERMAN, McCRARY & HAGERMAN. [seAt.] 
His Nolicitors. 
JOHN N. IRWIN. | nite [SEAL] 
Approved : 
Cx hut ). WV. McCRARY, Cireuit Sudye. 
Sept. 25, LSS2. 


Filed Oet. 26, 1SS2. 


H. KR. LOVE, Clerk, 
by ERIE J. LEECH, Deputy.’ 
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QY) UNITED STATES OF AMERICA, 88? 
The President of the United States to John A. MeLean and William 

Harmon: | 

You are hereby cited and admonished to he and appear at a Su- 
preme Court of the United States, to be holden at Washington, on 
the third Monday of October term, 1882, of said Court, pursuant to 
aun appeal allowed in the United States circuit court for the distriet 
of lowa, southern division, at Keokuk, wherein John W. Hobbs. as- 
signee.in bankruptcy, is appellant, to show cause, if any there be, 
why the Judgment rendered against said appellant, as in the said 
appeal mention, should not be corrected, and why speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable Geo. W. McCrary, judge of circuit court of 
the United States for district of Lowa, this 2oth day of Septem ber, 
LSS. 


GEO. W. McCRARY., Judge. 


Received il COpPy of above, and service accepted, this 2 Ist day of 
October, 1582. | 
ANDERSON BROS. & DAVIS, 
Solicitors fou ( omplainants, Harmon & MeLean. 


LOO Miled Oct. 21st, 1882. 
H. K. LOVE, Clerk, 
By ERIE J. LEECH, Dep. 


10] UNITED STATES OF AMERICA, 
Lristrict of Minnesota: 

[, HW. BE. Mann, a special examiner in chancery, appointed by the 
circuit court of the United States of America for the district of 
Iowa to take the testimony in the within-entitled case of all such wit- 
Lesses as should be brought before me by either party by cll} order 
of sacl court, dated January 2th, A. |). Iss], rat certitied COPY of 
which is hereto attached, do hereby certify that pursuant to and by 
virtue of such order Upon the application of the plaimtitl’s solicitors I 
appointed and designated a time and piace for the taking of such 
testimony, and: ordered notice therefor to be served upon the de- 
fendants Or their solicitors, which order anid designation, with the 
proof of service’ thereof, is hereunto attached ; that at the said time 
ana place, ana al “ll the times ana places stated in the caption and 
foregoing depositions I was attended ly the parties by their solicitors 
aus herein stated, and by the witnesses there named, and that the 
said witnesses, being of sound mind and lawful age, were each, 
before the commencement ot taking his deposition, by re duly 
cautioned and sworn to testifv the truth, the whole truth, and noth- 
ing but the truth in the cause aforesaid, and that the depositions of 
each as given was reduced to writing by myself in presence of such 
Witnesses and said solicitors, with the exception of pages part of 19 
and all of 20 and 21 and par of 22, which were ve duced to writing 
in the Satine Presence by (), a Reynolds, lsq., cl clerk iN) iy office, 
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; 
; ) 
4 


ana that the de position of each Wwithess when completed Was 
12 substantiated hy such withess In the presence tin Che presen 
of the said SO11C Itors of thie a ICS, the ready of “UC a0 Ge }? OS1- 
tions to said witnesses before subscribing the same, as requested by 
this chancery rules, bee \\ ‘aIVe «dq | said solic dtors., 

And IT farther certify that the bes ibits returned wit th this deposi- 
tion are thie ones refer pea to th ere 11), ana all of the Sune = XCC} rf such 
as were retained by the parties pursuant to stipulations, before me 
written out in said dep siti ons, and refer-ed to in the memoranda 


4 
} 


of exhibits hereunto attached, 

That such exhibits are not attached to these depositions, rs i ‘twould 
render them: too cumbersome for use; that i the caption and said 
depositions Is contained i complete record of all the proceedings be- 
fore meat the time of the taking of the siamie. 

In testimony whereof PT have hereunto set my hand, this 1Sth day 
f April, A.D. ISSI. , 

H. E. MANN 
Spe cial Kvaminer Li ( hancery. 


~~ 


lees, SLOT.50. 
[farmon and MeLeawn os. Jous W. Topps, Assignee, ef al. 


lt Is acreed this the depositions taken 11) the above Cuse May be 
opened ana filed Hy the clerk this Oet. 19th, ISS1. 
CRAIG, COLLERR anp CRAIG, 
hor Jno. He. [lobbs, Assignee. 
J. H. ann J. G. ANDERSON, 
. lor Plaintiff. 
10035 riled Oet. 19th, ISST . 
H. K. LOVE, Clerk C. C. 
By ERIE J. LEECH, Deputy. 


LO4 Testiiwony of eee A. Me Lean, []. (7. Coy Kendall, William 
Tlarivon. and Johari fh. Sanborn. We fiesses Ore. thie part of thre 
Plaiutifis fai th ahove- Hee led suit, taken ha for IT. hy. Main. Special 
Keeaminer ii (hanes rif, under. hi vartive of. and pursuane fo the fol- 


lowing orde is and notice. 
Cireuit Court of the United States, District of Lowa. 


Joun A. MeLean cf af. Surviving Partners, 
, UN, 


JOHN \W. [lopps. Assionee, et al. 
Mi nooranda and Tid orl 


The figures in the margin in black ink denote the pages: the fig- 
ures In the margin in red ink denote the number of the question, 
y! ; stlons ft as dy ity) Sena? ie he sd ypsy yt , ’ } } : 

rhe cy uie badd) O Caci) Wilh are s¢ pred ite ly numbered, 


Deposition of John A. MeLean is on pages 1-68, inclusive. 


LH. Gi. Covkendall = * + G04. 
Win. Harmon os ‘6 O5-156 
John B. Sanborn “ © Lo7-176. : 


ww 
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Levhibits. 


Exhibit 1, contract of copartnership of Yellowstone River Con- 
tracting Company. 
exhibit 2, power of attorney, C. kK. Peck to Wm. Harmon. 
. », account of expenditures of Y. R. C. Co. through J. A. 
McLean. 
Exhibit 4, Exhibits A, C, and D to McLean’s aeceount. 
©, vouchers to MeLean’s amount. 
Letters A, B, C, D, FE, Fy G, H, J. kK, L, M,N, O, books of aeceount 
of MeLean, MeVider. 
L005 Letters P and Q, books of the Yellowstone River Contract- 
Ing (0. kept by Coykendall. 
Letter R, books of do. kepi by Gutvesell. 
Letters ». tL. a of Yellowstone River Contracting ('o. (produced 
by Harmon). 
exhibit 6, amount of e «with Will- 
lam Tlarmon. 
Exhibit 7, Exhibits A.C, and D, referred to in Exhibit 6. 
S, vouchers to Wm. Harmon’s amount. 
er vw, power of allorney, C. Kk. Peek to Sanborn [& | King. 
10, maa ° ° “ Ed. F. Brownell. 
11. note of C. kK. Peek to Wm. Harmon. 
‘2. 3 " * John A. MeLean. 


Kerhihits Retained bu Plaintitis as per Stipulation. 


exhibit 11, see Pale 145. 
“ > ae “. 140. 
Letiers A. EC. DD. BE. FG, HH, J, K, L, M, N, 0, eee page So. 
U, V, W, A, see page 146. 
Exhibits 1 & 9 are attached together, with a written stipulation 
In relation to same. 


LOG Cireuit Court of United States, District of Lowa. General 
Term, January 25th, 1881. 


Joun A. MeLean & Witrtram Haron, Surviving Partners of The 
Yellowstone River Contracting Company, Complainants, 
is. 
Joun W. Hopps, Assignee of Estate of Campbell K. Peck, Bankrupt, 
et al., Defendants. 


The above-entitled cause having been brought to the attention of 


the court by the counse| for the Pes py ctive parties, if Is ordered by 
the Court as follows: 

Ist. That the complainants give security for costs In said cause, 
pursuant to the practice of this court, within five days from the date 
Of this order. 

2d. That the defendant Hobbs may withdraw his demurrer to 
the complainants’ bill and file and serve an answer In said cause by 
the tenth day ot February, ISSI. 


OM mn he we 


Fel 


are JOUN W. HOBBS, &¢., Vs. JOHN A. MCLEAN ET AL. 


ed. That -after said cause is put at issue the complainant shall 
have forty days in which to take the testimony in said cause; 
LOy that the defendant Elobbs shall bave the next forty davs in 
which to take their testimony ; the complainant shall have 

the next ten days is which to take: their testimony in reply. 

{th. That Horatio E. Mann, clerk of the U.S. cireuit court of the 
district of Minnesota. residing at St. Paul, Minnesota, one of the ex- 
aminers in chancery of that distriet, is hereby appointed examiner 
to take the testimony in this cause of all such witnesses as shall be 
brought before him by either party, and that P. T. Lomax, at Keo- 
kuk, in the district of [owa,is hereby also appointed an examiner In 
this court with like powers as the said Mann ; said examiners in all 

iL notice Oy] the time ana place of examination of 
Withesses, as approved by rules of the Circuit Court of the United 
States in equity, and in accordance with said rules in other respects, 


Causes Lo) proceed cutte 


unless otherwise agreed upon by the counsel. 

The testimony insaid cause to be taken orally, pursuant to notice 
heretofore given by counsel for defendant Hobbs under rule 67. of 
this court in equity. 


J. M. LOVE, Judge. 


10S Thue Univep STATES OF AMERICA, | 
District of lowa, Southern Division, j 


K NS Ns cs 


I. TL. ik. Love, clerk of the circuit eourt of the United States for 
the district of Lowa, southern division, do hereby certify the within 
nid foregoing lo Ie i true ana eorrect COPV of ahi order made and 
entered of record in the foregoing entitled cause. 

Witness my hand and the seal of the circuit court hereto affixed, 
at office at Keokuk, this 26th day of January, A. D. 1SS1. 

[SEAL] H. kK. LOVE. Gerk C. C. U.S. 
By ERIE J. LEECH, Deputy. 


oe for COPY and certificate. S100. 


LOY. endorsed | M501. Cireuit court of U.S... distriet of Towa. 


John A. MeLean ef af. vs. John W. Hobbs. assienee. 
10) Cireuit Court of the United States, District of Lowa. 


Joun Al McLean and Wo. TPlarmMon, Surviving Partners of the 
Yellowstone River Contracting Company, 
Us, 
Joun W. Tlonps, Assignee of Estate of Campbell K. Peck, Bark- 
rupt, etal, Defendants. 


Hlaving been appomnted by the court an examiner in chancery to 
take the testimony in this cause of all sueh witnesses as shall be 
brought before me by cither party, by an order made therein on the 
25th day of January, PSST, by virtue of such appointment and upon 
the application of the plaintiffs’ solicitors, [| do hereby designate 
rriday, the first day of April, Issl, A. D., at ten o’clock in the fore- 
noon, and the office of the clerk of the United States district court 


a 


_ 


“ 


. oe Atl 
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hie 


JEN OL IS WOOLEN  PIT a4 


ae 


JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AL. 55 
for the district of Minnesota, in the United States custom-house in 
the city of St. Paul, in said district, as the place of taking such tes- 
timony, and [ do hereby order that notice of the taking of sueh 
testimony and of the time and place designated therefor be served 
on the defendants or their solicitors at least six days prior to such 
designated time. 

St. Paul, Minnesota, March 18, ISS1. 


H. E. MANN, 


’ , . . a 7) zd 
Lvaminei dil ( MELNCOCT HY. 


111 | Endorsed ¥ United States cireuit court. distriet of Lowa. 
John A. MeLean Us, John WwW. Llobbs, dssleneec, et al. ~/Exam- 
ining order fixing time to take testimony, &e. 


112 United States Cireuit Court, District of Minnesota. 


Joun A. MeLean and Wn. Harmon, Surviving Partners of the 
Yellowstone River Contracting Company, Complainants, 
DS. 
Joun W. Llopps, Assignee of the Estate of ¢ ‘ampbell kk. Peck, Bank- 
rupt, et al., Defendants. 


To the above-named defendants, or Craig and Collier and Hager- 
man, MeCrary and Hagerman. 

GENTLEMEN: You will please take notice that John A. McLean, 
Witham Harmon, and John b. Sanborn and such other witnesses as 
complainants may call, witnesses whose testimony is necessary in 
this cause, and who reside in St. Paul, in the State of Minnesota, 
and Bismark, in Dakota Territory, will be examined on the part of 
the complainants before Hl. E. Mann, Esq., a commissioner to take 
testimony in this cause, residing at Saint Paul, pursuant to an order 
made and siened by him, herewith served uUpoh you at his office in 
the custom-house in said Saint Paul, on the first day of April, A. D. 
ISS1l, at 10 o clock in the forenoon, according to the rules of this 
court and the acts of Congress in such case provided, at which time 
nicl place VOU are notified to appear and take such part In said ex- 
amination as Vou Thay be advised and as shall be fit and proper, 

Yours, &¢. : 
WALTER H. SANBORN, 
CHAS. E. FLANDRAW. 


Dated St. Paul, Minn., Mareh 19th, A. D. 1SS1. | 
Keokuk, lowa, Mareh, 1SS1. 


113 We accep- service of the within notice and the examiners 
attached, this 24th day of March, A. 1). 1SS1, but take our 
objection to taking evidence at the date specified in this notice, be- 
cause of the shortness of notice and because the time for taking eyv1- 
dence (ot) behalf of complainants has passed. 
Served at Keokuk, Lowa. 
CRAIG, COLLIER anp CRAIG, 
HAGERMAN, McCRARY ann HAGERMAN, 
bor Re spoil nl. 
a Cy, HOBBS, Assignee. 


mit JOUN W. HOBBS, &¢., VS. JOMN A. MCLEAN ET AL. 


| Endorsed :] United States cireuit court, district of Minnesota. 
John A. MeLean os. John W. [Lobbs, ASSIZNCe, et al, Notice to take 


deposition le Lye WC SSE, 
14 Circuit Court of the United States, District of Towa. 


Joun A. McLean and Witiram fLarmon, Surviving Partners of the 
Yellowstone River Contracting Company, Complainants. 
: is. 
JOIN. W. Hosns. Assignee of thie state of Campbell i. Peck, Bank- 
rupot, Choa, Defendants. 


Sairnt Paur, Minnesota, April 1, 1SS1—10 a. m. 

Pursuant to the foregoing order and notice the following parties 
appeared by therm SOlICItOrS | 

The complamants by Chas. I. landraw and, Walter [L. Sanborn, 
squire ; and thie defendant, John W. [lobbs. ASSTETLEC ot thie estate 
of Canmpbell K. Peck, bankrupt, by James Hagerman, Esq. 

By consent of said parties, by their said solicitors, adjourned until 
2 o clock ard of) minutes this affernoon. 


Aprit 1, 1SS1—2.50 p. m. 
The Sabie parties appeared by the Sire solicitors. Adjourned by | 
COMSCIT until Monday HIOTnInY, April bth. ait $) o clock. 


AprRit 4—9 a. in. 
The same parties appeared by the saline svlicitors. 


ae ~  Joun A. McLean, a witness produced on the part of the 
complainants, bemg first duly sworn, deposes and says : 

My name is John A. MeLean ; amamerchant; reside at Bismark, 
Dakota Territory; am 52 years old; the name of my firm is McLean 
and MceNider; our place of business is Bismarck, Dakota Territory. 
Our business is mercantile business, government contracting, and 
furnishing supplics to contractors; have been engaged in this busi- 
hess about S vears; was so cngaged in August and September, 1876. 

 F [id you know Campbell IK. Peek in lis lifetime’? If vou did, 


when did you first become acquainted with him ? 
Objected to as Incomp tent, mimaterial, and irrelevant. 


Ans. did: | first miet « ‘am pbell I. Peck Ol OF about August 
loth, IS76. 
(). Where did you first meet him ? 


x 


Same objection. 


Ans. On the train between here and Bismiuirk. 
Q. State what, if cliy, conversation was) had between you and 
Campbell IK. Peek in regard to any expected contraet with the 
L16 (Juartermaster General of the U.S. for the department of Da- 
kota for furnishing wood or hay for their cantonment of 
Tongue River, Montana Territory. State fully what was said about 
the same. | ; 


> 
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Same objection as above, and on the further ground that it is 
hearsay. | | 

A. There was a conversation. Campbell K. Peck informed me 
that he had bid on the hay and wood for the eantonment at Tongue 
river; that he ex pected to be the successful bidder, and asked me if 
I would not take an interest init with him. He offered me a half 
interest, but IT would not accept the same, but told him if he got the 
contract that | would take a fourth interest in it. That was the first 
conversation we had. 

(Q). Did you have any further conversation in regard to this mat- 
ter; if so, When, where, and what was said? Dou know anything 
about the acceptance of any bids Peck had made by the quarter- 
master; 1f you do, state when you learned of same, and how ? 


same objection as last above. 


Ans. I did have a second conversation with Mr. Peek: *t was on 

or about the 19th day of August, S76, at Bismarck first. He 

117) = =came into. my office and showed me a despateh from B.C. 

( ‘ord, quartermaster—chief quartermaster of the department 

of | ikota—stating that his bid was accepted. We then went over 

tou Fort Lineoln, DD. T., and consulted Wim. Harmon about the mat- 

ter about the contract, and we made arrangements that day to take 
a fourth interest uplrece in the contract if he ot it. 

(). What Wiis said about the method oft selling your prospective 
shares, especially as to whether you and Harmon were to have the 
contract in VOUr Tame, or In whose name, and as to whether your 
Interest Was to he 1) the contract or the proceeds of the contract ¢ 

Same objection as above, and on. the further ground that it is 
leading, and calls for thi Opinion of the witness. 

Ans. We entered into a contract, | think that same day, 1n regard 
to it in writing. Durfee and Peck were one party, and Harmon and 
myself the other party to this contract. 

(). Ifow came Durfee and Peck to be a party to it? 

Obiected to as licomipetent, immaterial, and irrelevant. 

A. Mr. Peck informed us then that the reason he signed 

11s Durfee and Peck’s halle to this agrechient Was that the bid he 

made for the hav and wood was made in the name of Durfee 

and Peck. Ile said that 11 night effect the contract between Iar- 

Pion), Peck, and mvself, if “twas made in any other —— than he put 
the bid into the Government. 

(). State, if you know, who Durfee and Peck were. 

Same objection as above. 

A. Lean only state about Durfee from hearsay. I never met Mr. 
Durfee, but Peck told me he was a partner of his. l knew he was 
dead, but Peck said the estate was not settled, and the business was 
earried on under the name of Durfee and Peck. 

Paper shown witness, which is marked exhibit. 
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(). Is that the original contract of which you have testified ? 

Same objection. 

A. it 1s. 

Piff offers in evidence extitbit. 

Objected LO es pvp Dyas te rial. irrelevant, ana Incomipctent. 

It is here stipulated Ioy the counsel for the respective partics that 
the ori@mial Complatmants’ exhibit 1 is to be returned with this 
deposition, also a copy. "Phe orjoinal to remain on file for the mn- 
spection of the partics and the court until after the final hearing, and 

{ 


then threat COL} chibedits have the privilege of withdrawing it. 


11S) (().] Was this contraet miatde i duplicate or triplicate, and, 1f 
vea, Who took the other origmatls ? 

Same objection. 

A. ‘This contract was made im triplicate, C. Wk. Peck took one, 
Harmon another, and T took this one. 

i. Were they ride, sroned, nel delivered iu the fle they beer 
! . ey 2 ) 
late; and if not, when * 

Same objection. 

A. They Were rade, siened, and delive red. the SHC day ; they 
are dated Aue. 19, 1S76. 
iy. (Witness shown exhibit.) Who wrote the signature John A. 
MeLean, who the signature Wim. Tlarmon, and who the signature 
Durfee and Peek oO this contract, and state whether or not VOU Saw 
the parties, respectively, who made these signatures to this contract 
write them ? 

Sane objeetion. 

A. [ wrote the signature John A. MeLean:; Wim. Harmon wrote 
the signature William: Tarmnon; C. kK. Peck wrote the signature 
Durfee and Peck.  T saw all their signatures written. 

(). Do vou know When the written contract for furnishine wood 
and hay for the cantonment of Tongue river between the United 


States and Campbell Kk. Peck, mentioned in the pleadings, was exe- 


cuted anid delivered 4 
same Ghiection. 
A. IT know that it could not be signed before the 26th of 
120) Aneoust for thi following reason: that Peek did not leave 
Bismarck before the morning of the 24th of August, 1876, and 
he could not-get to St. Paul at that time in less than two days; and 


ey oy gaat Par i : ; ; 
fuurtdae Pe Was to terrapin me as soon as the Contract Was signed, 


aed saree % ) ; 
and |} reeerved tis telegram: on the 2d of August that the contraet 
was executed, and to proceed with the work. 


} } 


Q. Do vou knew where Peck was between August 16th and Au- 


must 2Ytth. 1876 ? 
must 24th, J 


Sane Oly ction. 


a 
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A. | do. Ile Was part ot the time al Bismarek an part of the 
Litne at Fort Laineoln. 

(). Where were the headquarters and where the office of the chief 
quartermaster of the departnent of Dakota ra this time ? 

Same objection. 

A. At Saint Paul, Minnesota. 

(). TLow far is it from St. Paul to Bismarck, and how far from Bis- 
marek to Fort Lincoln ? 

Same objection. 

A. From St. Paul to Bismarek 485 miles: ‘not less than that from 
Bisinarck to Fort. Lincoln; by land and water 4 miles at that time. 
The traveled route to Bismarck from St. Paul was by way of the Lake 
Superior, Mississippi River, and the N. PLR. R., and the distance 
that way was almost 560 miles. 

Q. This contract with the United States is in the name of Camp- 
bell Kt. Peck. Do vou know why it was in his name and 
11 notin the nameof Durtee and Peck ? If Vea, state how you 
know, and especially if Peck ever said anything to you about 
this after the contract Was executed, 

Sue Ob ction, and further as eallin r for hie adrpsay evidence and 

the Oplnion of the witness. 


A. Lonly know from what Peck and William Harmon — about 


it. Peck did Say something to me about it after the contract was 
executed: he said the-reason was that Maaj. B.C. Card would not vive 


the contract to Durfee and Peck because Mr. Durfee was dead and 
he could not execute a contract on behalf of the Government under 
such circumstances, and changed if [Q) lis rahe for that reasotl. 

(Q). Do you know whether or not this contract with Campbell Kk. 
Peck niade with the United States was the silthie contract tor wood 
and hav referred to in the. copartnership agreement, Exhibit 1, as 
awarded Durtee and Peck, Whethe roi ealled for the same amount of 
wood and hav at ‘the same rates, to be furnished at the same place at 


time and on the same ternmis as the contract referred to in 
i 


Lije Saline 
alle alia 

said Texhibit lo and t 
} «) 


vou as vou have testified * 


ie Didl or proposal of which Peck had informed 
If vou do. state how this is. 


“ae . : . 7 
+} ] af ‘ ‘ , ‘ . hy * ¢) crv 
msiiliie OUOPECTION iis last shown, and further as Pea a hhyY’. 


A. do know if Was the same contract: it did eall hor the Siarhne 
amount of wood and hay at the same place, to be furnished at the 
Siaumie rates, to be furnished at the same place, (1) the same time and 

on the same terms. | 
122 (). State whether or not the Yellowstone River Contracting 
Company had an office; if vea, where it was, whether any 
books of the COMPANY Were kept who had charge of the office, if 
they had Olle, ana eenerally whether sid COMPANY took charge of 
the tultilling of this contract. 


a, 


| et uz | 
Same objection as last above. 


A. The did have an office; they had two offices, one at the can- 


ee ee a eee 
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tonment of Toneue river; the other at Fort Lincoln. Books of the 
company were kept. If. G. Coy Kendall had charge of the office at 
Toneue river and Win. Harmon at kort Lincoln. The company 
took charge of the fulfilling of this contract. 

Q. State what this company did in fulfilling this contract and 
who of the members of said firm: did it. 


Same object! 1). 


A. On or about the Zsth of August, IS76, and after receiving a 
dispatch that the contract was executed and to vo On with the 
work immediately, | had then a general superintendency of the 
CONLPACT, SO fiir as doing the work. [ diirved all the men; teams for 
the work, first by hiring at Bismarck Yor 10 teams; were about 
14 mowing machines; we bought the mowing machines and 
wll the necessary supplics and tools for that muniber of tren 
and forwarded them overland, with instructions to their foreman 

| ce proceed Himediately to kort Buford and to a place known 
2500s the Big Shadow, about ten miles up the Yellowstone river, 

and to Comlecnce culling lay there cat ‘once. lott Hi. (Cr, 
Coy Kendall at Bismark, with instructions to lire more teams and 
hich wun send them forward LO the sale place With all despatch, 
fn the meantime Wino. Harton, who was then at St. Paul and Min- 
Heapolls, purchased all thie Supplies Hecessaly for thist work. lt Wills 


a large amount, Consisting as nearas | can tell of 220 sacks of tlour, 


about S000 pounds of bacon, 4000) bushels of oats, a large amouht— 
of sugar, and other wrocerics. We also bought S mowing machines, 
Stead press, a liree amount of wire to bale hay with, about 12 or 
Le} dozen axes, 16 doz. clX -handtes, about ) oz, SCV I hos anid suathes, 
rnd shipped the same to Bismarck, and -then by boat as far as Wwe 
could ect up the river by boat at that time, which was at ort 
Ruford. For the purposes of that contract [ left) Bismarck by boat 
the same dity the first teams and men lett Bismarck to look Uy) the 
place for cutie hay on the same meadow, and to decide ona place 
tu pitch our tents and startin cutting the hav. When [ got to the 
miecadow where we expected to cut the hay T tound the place oecu- 
pied, and most of the Jhay cat by Leighton & Jordan. IT then re- 

turned to fort Butord to meet miV teams, and to report to 
| 24 (ren. [lazen, Who commanded the post there, that the place 

Where we expected to cut hay was occupied, and asked) him 
by what authority that Leighton and Jordan were cutting that hay, 
as Prepresented Peck and had the only right te cut that hay. IT was 
informed by him that he let a contract for cutting and stacking hay 
for the same purpose, and done so, or let said contract, by authority 
from May. B.C. Cord, chief) quartermaster of the department of Da- 


kota. lL told Gen. Hazen that that Was the only place We expected 


lo vet the hay when We took the contract, aid | did hot know 


where we could get any since this was cut and occupied, but I 
would put forth all ctforts and would put in the hay, if it could’ be 
found in the country. T then asked him for an escort, whieh he re- 
fused, nial then fOr sone LuUTIS nicl atuimunition to protect mv train, 
Which he also refused, until told him that mo man could vo through 
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that country without at least some arms, and, finally, he loaned us 
ten needle-guns. | erossecd the train at kort Buford, over the Mis- 
sourl to the west bank at the mouth of the Yellowstone, the same eve- 
ning, Which was, T think, Sep.7th, 1876. With instructions to the fore- 
man of the train to make a thorough exatination of all the country 
between there and Tongue river, | then returned by boat to Bis- 
marck for more teams,and whenonmy way down IT met Harmon and 
Coy Kendall on a boat going up the river, when -Harmon in- 

formed me that he had the press and wire-mowers and 
l2> 00 supplies to cut the hay, and also all the supplies he bought 
below for cutting the wood, and that S or 9 teams more were 
on the way, and tor me to get back and send up the other teams as 
quick as possible. When I got to Bismarck I hired 14 or 15 more 
teams, and about 30 or 3] omen, and went through with them 
mvself immediately to Fort Buford, and from there to Tongue river. 
We crossed the Missouri rrver at Fort Buford about 22d of Septem- 
ber, IS76. T put our train, then tue dast train, and men in charge 
of a foreman named Alex. MeAskill, and took two men with me and 
explored all threat COuUnLTY for hay. At il place called (Custer creek, 
Where the tram in charge of MeAskill were camped for the night, 
they were attacked by Indians. 12 horses were taken from them 
and they lost a ereal deal of flour and pra ISIOHS, as they did make 
breastworks of flour and provisions ice protect themselves that night. 


This train hisacl heen loaded with supplies for the fulfilling of the 


contract at Fort Buford. | 

rom Buford up to Tongue river, with two scouts, | explored and 
examined all the country from Buford to Glendine creek, and up that 
creek about 15 miles, and all the tributaries to the Yellowstone, 
where there was anv chance for hay, up to Tongue river. When | 

vot to Tongue river the first two trains were there. I sent 
1260s three scouts up the Tongue river about 65 miles to explore, 
where they reported there Was some hav. 

When thev got there they found there had been some hay cut, but 
it Was burned before they arrived. I then — 70 dollars a ton for 
hav and 85.00 a ton to any party for finding any hay standing. At 
Grlendine when T came up PF called on Colonel Otis, who was com- 
manding at Glendine creek, for an escort for my train and to hunt 
for hay. lle told Hie he cout hot oly me ah eseort, as he had 
hardly enough men under lis command for bis own protection, and 
advised me not to proceed any farther. When 7d got to Tongue river 
cantonment | asked Gen. Whestler, who was commanding the can- 
tonment there, for an escort to protect our men while hunting hay. 
He refused, and said it was not safe, and he did not have men enough 
under his commiand sufficient to travel any distance outside of the 
cantonment with any safetv. This was the vear that General Custer 
and his command were killed by the Indians in that country and not 
very far from there. Mostly all our men refused to go any distance 
outside of the cantoninent for fear of Indians, forat that time no tralns— 
Government trains—would move with less than from 3 to5companies 
of troopsand some pieces of artillery to protect them from Ind1- 
ans. Weeould not finved cana hav: there wer afew tons ecutaround 
the forts by partic s before if Wiis possible for us to get there 
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from Bismark to Buford. By land the distance is about 240 miles ; 
may be more from Buford to the cantonment at Tongue river— 
about 175 miles. This cantonment was at the junction of the Yel- 
lowstone river and Tongue river, in Montana Territory. The Yel- 


lowstone river was not navigable the rest of that year after [ first 


got to Buford that year. When I got to Tongue river, on or about 
the 29th of Sc pte anber, IS7S. [ found the first two trains had arrived, 
and some of the ni were by iding a Calli}, and some of the hi ¢< utting dry 
wood. I went to Randall, Lieutenant Randall, who was fort quarter- 
master, and prote sted: Ure nist utting dry wood, showing hima COPY 
of our contract. anid Stat Lis this AU Il only called for green WwW od, lle 
sald that they had to have dry wood ; that if we would furnish him 
1500 cords of dr vy wood lie would let us off with that amount. We 
had a large crew of men then there. Some were hired by the month 
nd SOTMC hy the cord. Part of those heh avrecd that they ~hould 
be paid so much per cord, and the wood should be green timber 
only. We. put in 1,500 cords of dry wood, which cost a great deal 
more per cord than the ereen bocatise Wwe had Lo pray niore tor cut- 

tine it, having either to cut down big trees dry, Which were 
125) overy hard to split, or else to pick it up in small quantities 

through the woods and brush, where we had to make so many 
new roads in hauling it, and thereby costing a great deal more than 
it would have cost if we were allowed to cut the weod in the timber 


that was close to the road and all standing tinaber, I Welt to Laicu- 


tenant Randall about the same day, and told him [ could not work 
myoimen to advantage by putting them all-to cutting this dry wood, 
and Pimust put them cutting green timber at a point 3-} of a mile 
from. the cantonment, where they had already built some camps, 
and where we expected to cut the most of our wood, it being in such 

U place as the terms of the contract with the Government gave us a 


Bete to cut. Tle prohibited us from cutting there, and presented 


un order signed ly General Miles, prohibiting o the cutting of green 
ry standine timber within ten miles of the cantonment. l took the 
order and went to Gen. Whistler, who was commanding the post in 
the absence of Gren. Males, and asked him to modify the order, and 
he informed me that the order was made by Gen. Miles, and he 
would not change won his absence. After that, and on about 
Oct. 2d, S76, T lett Tongve river for the Purpose particularly of 
seeing Gen. Miles. TP found him at Glemline ereeks [told him 
| about this order, and he told me ‘that this arrangement 
129. - was ih ag not cutting any timber with the knowledge 
and consent of Gen. Perry ; that he could not nor would not 

allow this timber to be cut as it would spoil the looks of the post, 
and was about the only shelter they had there: and he told me 
when he got to Tongue river he would show our foreman where he 
could cut the wood. When | left Tongue river the most of the men 
were idle, awaiting General Miles’ return to Tongue river, as to his 
decesion Where to cut wood; they were idle, as near as IT can tell now, 
about 21 days. Afterwards they were permitted to cut* from 3-6 
miles from the post, no nearer than three miles; when [ left there, 


‘ 


Oct. 2. there were 5 Call pds built east of Tongue river and within 
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¢-! mile of the post. These canips they eost from S300.00 to ST700.00 
each. When I went back I found more camps built about 53 miles 
from the post. 

The reason that these new camps were built in a new place was 


that we had to change to a place from 5] to six miles south of the 
old camp, and the teams and men would lose from an hour to 13 
hours each dav traveling to and from the work, and we had to build 
the new camps to make them convenient to where we were cutting 
the wood then. These new Calli ps Were fully as cood and 
130 cost as much as the old ones. We had to abandon the old 
ones. We had to cut about 3,250 cords of wood beyond the 
O-mnile limit: it must have cost from about $1.76 to about $2.00 
more a eord than it would have cost if we were allowed to cut and 
haul the wood without, a circle } mile without the post where we 
could get: we could have gotten all the wood from 3 to 15 miles of 
the post. We had up there “re fall about 51 teams hauling wood, 
and about 50 or 52 men and about 21 teams hauling supplies. I 
came down from there about Oct. 2nd, IS76, and got back in Jan- 
uaryv, IST77. When I got back in January we had delivered 1,000 
| cords of dry wood, ana L. POO cords of greel wood delivered, and we 
had about all of the 6,000 cut but not all hauled. When the winter 
vol col and iy hay being in the COUDLYLY, the STOW being <0) deep 
It Was impossible to get any grazing for stock, we were compelled 
finally to abandon hauling wood and discharge the teams; it was 
In the latter part of Dee., 1876, that we had to discharge the teams ; 
the next spring when there was grazing there we let part of the 
hauling to some Montana parties at a pretty high rate ; don’t remem- 
ber what it was, but it Was over $3.00 per cord, and we sent more 
teams trom Bismark to there that spring, and we had to pay 
131 these teamsmen and teams fron time from Bismark to 
Toneue river and rations and forage for teams; we had to do 
this as we only had to the 50-day of June, 1877, to complete our 
contract; we finished it the 28th day of June, I think. 
Cy, Who hired these men and teams, bought the supplies, bhhbik- 
chinery, and utensils and paid for the same on behalf of the com- 
pany—this Yellowstone River Contracting Company ? 


same objection, 


A. heard hist oft them nana Lean 3 [farmon hired, some teams 
at Sank Centre. Minnesota, and purchased most of the supplies. | 
paid acertain amount and Wm. Harmon paid the balance. Mr. 
Peck did not pay anything, only he might have paid some little per- 
sonal experses of his own. | 

Q. What did Mr. Peck do, if any thing, about performing the work 


hecessary 11) fulfilling the contract * 
same objection, and ads Cal ling for a eonelusion of the wit Hess, 


a” 
A. He never did anything. 
(). About what was the amount of the little Persolh ul ‘Xpelises Vou 
say he might have incurred ? 


Same objection. 


ee ayy er 
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A. Te could not have expended in fulfilling the contract over 
$100.00. IT allow him that for his expenses at Saint Paul 

lo2 when he signed the contract. 
Q). Did he ever, to your knowledge, incur any expenses 


beyond that? 


Same objection, 

A. I know that he cid not. Ile never paid a cent, only his own 
personal expenses, and he could not while working on the contract 
have expended any more than that; that is a liberal allowance for 
What he expended. 

(). State about how niach in the ageregate, above the amounts 
you respectively received back, vou and Harmon each expended for 
this Yellowstone River Contracting Conipany in fulfilling this con- 
tract? : | 

Same objection. 

A. | can't state the exact amount, but in the ageregate TT can. 
lirst, without interest, we have expended above the amount we re- 
ceived, S28,000.00,  Triade aimistake: it 1s 832,000.00, 1 have made 
another mistake in figuring, it is 836,000.00, and with interest at 12% 
per anhuni on monthly balances it is S51 000.00, 

(). You lett Toneue river about October 2d, 1876: when and where 
did you next see Campbell Ik. Peck, and what were the circum- 


stanees that led to the meeting ¢ 


same objection as above. 
i33 [.A.] 1 first met him after that in Saint Paul about the 4th 
day of November, [S76. [ came down OH PUPpose to St. Paul 
to consult him and Win. Harmon in regard to this contract. Tar- 
mon was In New York and Peck was in Keokuk. [ telegraphed 
them both to meet me in Saint Paul at once. We met here about 
Nov. 4, [ST6. 
Q). Where in Samt Paul did vou meet? Tlow much money had 
you, and how much had Wm. Harmon expended for the Yellow- 


stone River Contracting Company in fulfilling this contract at this 


time? Did vou have any conversation regarding the same and the 
advancing of the necessary money to fulfill it? Tf yea,state what that 
conversation Was as fully as you can. 

Same objection as above, 


A. We met at Merchants’ Hotel, St. Paul. T expended up to that 
time about S2Z.600.00. [am not positive how mueh Harmon ex- 
pended, but [think about 89,000.00. We did have the conversa- 
tion. [| told Mr. Peck and Mr. Harmon the full history of all 
transactions and -what we had to eontend with in endeavoring to 

fulfill that wood and hay contract. [told them, further, that 
54 it would be impossible to fulfill the hay contract, but that we 
could not fulfill the wood contract, but in order to carry out 
that work we must have money. “I told them then that it was 
necessary at least to have $350,000 cither at the First National Bank 
of St. Paul or with Wm. Harmon so that I could pay those men 


- ee = a sae si oie ee 
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off, as they earned it, as all parties in the country at that time were 
doing their utmost to make the men think they would not be paid, 
I further told them that I was ready to furnish my portion—that is, 
one-fourth—and that they must do thesame thing. Wm. Harmon 
suid he was ready to furnish his proportion, which was one-fourth. C. 
IK. Peck said that he could not furnish any money whatever. After 
some further talk, and on his stating again that he could not fur- 
nish any money, I said that I would do nothing more; that I would 
lose what | did furnish. I left the hotel then for some time, and 
after a little time Peck and Harmon came to me. The second time 
Harmon told me, but they were both present, that Peck had no 
money, and could furnish no money, but said that if we would go 
ahead with the work that he would give him a power of attorney 

to collect all monevs that were due or might become due on 
155) the contract, and Peck agreed to allow Harmon and myself 

12% per annum on all money advanced, interest to be cal- 
culated on monthly balances. 

(). State whether anything was said about Harmon receiving the 
money for the work under this contract, and dividing the same, 
upon tinal settlement of the affairs of the firm, among the members 
of the copartnership, on an accounting upon the basis. 


cr 
iS 


Same objection, and, further, as leading and suggesting. 


A. The conversation was this: C. Kk. Peck agreed that Wm. Har- 
mon should collect all the money, and was to spend what was 
necessary In the performance of the work, and to retain any surplus 
or balance until/ the final settlement between the parties. 


Witness shown copy of a power of attorney from Campbell K 
Peck to Wm. Harmon, dated Noy. 4th, 1876, marked Exhibit 2. 


(). State when and where the original of this copy was executed. 
and whether before or after the conversation you have just related, 
and to whom, if any One, if Wiis delivered. 


Objected to as immaterial, as irrelevant, and Incompetent. 


156 A. It was executed in Messrs. Bigelow, Flandrau, and 

Clark’s office, at Saint Paul; it was after the conversation, and 
the afternoon of the same day; am almost positive 1t was delivered 
to Harmon; I cannot swear to it; it is my impression and belief. 
Q. Did you see Campbell Kk. Peck sign the original ” 


4 

Same objection as above. 

A. I did. 

Exhibit 2 offered in evidence. 

It is stipulated by parties counsel for the respective parties that 
Exhibit Pwo (2) is a true copy of the original, which 1s on file in the 
office of the chiet quartermaster of the department of Dakota, in 
Saint Paul; the said copy having becn compared this day with the 
said original by Chas. E. Flandrau and James Hagerman, counsel 
for opposing parties. All objections which could be offered to the 

W—170 
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original if offered in evidence are reserved. It is further admitted 
that the original is signed by Campbell KK. Peck. 

The paper is objected to as immaterial, irrelevant, and incom- 
petent. 

(Q). Do you know what the financial standing, responsibility, and 
means of Campbell kK. Peck, and his ability to discharge his debts, 


3 


Were on and aiter NOY. lth, IS7G! 
Ohyected to, same as last above. 
137 A.| L do know. | kaow from the conversation with him, 
Which | have already stated, that he told me therein that he 
had no money ; that he was hard up. Al! I know about it 1s what 
Peck told me. - did know that previous to that we drew some 
drafts on lima to Carry Onl that contract, and the dratts went to pro- 
test. , 
(). After this power of attorney was executed, what did you do 
roing on going ow under the agreements in 


{ 
oa 


about consenting LO Or | 
evidence to fulfill the contract ? 

sane objection. 

A. Well, we went to work. Tfarmon and myself furnished the 
necessary money, and PT went back. to Tongue river where we were 
putting am the wood, and paid up the men there, and about the 
amounts that were then due, and carried on the work to its comple- 
tion, or as We did before. 

_Q). State whether or not you would have furnished the portion of 
suid money you did furnish, incurred the Habilities, and performed 
the services which you did incur and perform in earrying out this 
cohtract Without the agreements, eontracts, and power of attorney in 
evidence, relying Upon the personal agreement of Peck alone to pay 
you theretor ” | 

Same objection, and further that it is leading and suggest- 
5S ive, and calls for the conclusions and opinion of the witness. 


A. L certainly would not. 

Q). Were you present when any amount was paid to the chief 
quarteTiiaster, of the department ot Dakota On account of the ful- 
fillment of this contract? If yea, state who was present when the 
paviment was made, to Whom and under what circumstances it was 
made, and what before its payment had been said and done to pro- 
cure Its payment, and is penally to determine how and to whom the 
pavinent should be made. 

Objected to, as Immaterial, Irrelevant, and Incompetant. 


A. I was present, C. kK. Peck, Wim. Harmon, Gen. John 2B. San- 
born, and B.C. Cord were present. The check was handed to C. K. 
Peck, but with the consent of all the parties present. I came to 
Saint Paul a few days before, about the first day of October. Gen. 
B. (. Cord-told me that he hed authority from the War Department. 
or from the Seeretary of War, to pavover SIOSI957, and that Thad 
better rel the parties together. | telegraphed Harmon, and also 


lone 
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° 
Peck. Weall met in Saint Paul, and. came up to Gen. Sanborn’s 
ofhee, and We agreed Upon several things before cong to ¢ ‘ord’s office: 
one of them was this, that Gen. Sanborn should see before signing the 

vouchers and taking the check that i Wiis receipted in) such 
139 manner as to not injure the claim then pending against the 

(roverhnment for damages under this contract. We agreed, 
also, before leaving Sanborn’s office that the cheek should be turned 
over to Harmon and myself. We came back from the quarter- 
master's oflice—all of us, the 4 of us. Mr. Peck, he indorsed the 
check over to Harmon: he delivered the check te him. He, Peek, 
Harmon, and myself then went down to the Merchants’ Hotel and 
he, Peck, said that he borrowed some money trom a friend down in 
Keokuk and he had no other Wav to meet it and appealed to us to 
give SY19.57, nine hundred and nineteen dollars and s;. Wegave 
him that, and the balance, 810,000, was received by llarmon and 
hives If. 

{. What, if anvthing, Was sald by Peck at this time about Cord’s 
refusing to give him the check, and telling him that the money be- 
longed to Harmon, under power of attorney to Tlarmon in evidence? 

Same objection as above, and, further, as leading and suggestive. 

A. Peek told us that he wrote to B.C. Cord and that Cord refused 
to vive him a check. [I don’t recollect lis saving anything about 
the power of attorney. | 

Adjourned until Tuesday morning, April 5th, 1881, at 9 a.m. 
140) Aprint orn, 1581. 


The parties appeared by thre Sard solicitors. 


The examination. of Jonn A. McLean being resumed, further 
testifying, he says: 

(Q). Were vou present when the power of attorney to Sanborn and 
King, pleaded In the Sth paragraph of the bill dated March 8, 1577, 
was executed, or at the talk had with Peck at the time of its execu- 
tion ? ; 

Objected to as Incompetent and irrelevant and immaterial. 


A. [T remember a rood deal of talk about that, but don’t think I 
Was present at the time the power of attorney Was executed. 

). When and where were the talks in reference to that power ? 
In the presence of Campbell kK. Peck? [If any, at which were you 
present, and what was said by Peck, or in his prescnee, in regard to 
the PUP prose and object of said power, and the cau-se to be pursued 
by Sanborn and King in paying over the funds, which should be 
collected thereunder, especially as to the parties to whom such funds 
should be paid, and the basis upon which their respective amounts 


| , ] moe “i? 
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oa Ne ; ] .< at | se plan 
Same OUVECTION calidi as ealling for hearsay. 


14] [A.] I was in Saint Paul on or about Mareh first, 1577, 
after coming back from the Yellowstone. The first talk 


. vaca dase gue RENE dada.” ’ 
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with reference to the power of attorney in question was In the office 
of Gen. Sanborn, at Saint Paul. It was agreed that the ecolleetion of . 
the money due from the Government should be left in the hands of 
Gen. Sanborn or Sanborn and Kine; that he was to hold all moneys 
collected in his hands untild we had a full settlement of all our ae- 
counts arising from the Yellowstone River Contracting Company. 
Well, Sanborn and King were engaged as attorneys to prosecute the 
claim against the Government. The agreement with Peck, in San- 
horns office, was that he, Sanborn, was to have lis pay out of the 
MOHCYV SO collected firsié. Ile. Sanborn, was to hold the balance of 
the money in trust for Parton, myself, and Peck until? we had a 
full settlement of all amounts, and the sum so collected was to be 
settled by first paying, after paying Sanborn, all moneys advanced 
or expended in fulfilling the ‘contract, and the balance, if any, was 
to be divided in aceordance with the articles of copartnership made 
cor entered into between Peck, Tlarmon, anil myself. 
142). You testified yesterday that an arrangement was made 

in Nov., S76, that the parties advancing money should have 
interest on the monthly balances of the PaneVv SO advanced in the 
settlement. Was that arrangement changed by the talk or agree- 
ment of which you have just testified ? 


Same objection, and further as calling for the opinion and con- 
clusion of the witness, 

A, | - Wis hot the SaMeC: they Was aerecd over won 11) Sanborn’s 
oflice. 

(). Between whom was this talk and agreement of which you 
have just testified, and who was present at the time? 


Object dto as immaterial, irrelevant; and licompectent. 


A. Between Mr. Peck, Harmon, and myself, and in the presence 
of Gen. Sanborn. There might have been others present, but I do 
not remember any one. 
(). State whether anvthine was said by Gen. Sanborn as to ae- 

} 


orkid thie dined audortalkinn CS EE A RS OES Been 
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out his agreement on his part: and, if vea, what? 
Sane objection, and further as hearsay. 


A. Gren. Sanborn accepted thie trust. ana aerecd LO hold 
lf) this money or check until/ we had a settlement as above. 

Q). Do vou remember about how much money vou had ad- 
vanced above the amount you had received back in fulfilling this 
contract at this time: about how much Wim. Harmon had advaneed 
above the mhrount he hier 1 cerved back: and Whether Peck hac ad- 
vaneed cis miueh cis he heal recelyed ? If Vea, state about how these 


niatters stood. 


({ jected LO sade as above.) 


1 he : ) 

A. i cannot remember the exact amount without referring to 
books and memoranda 

(). Have vou vour account books and memoranda here. and by 


reference to these can vou state the amount without mueh delay? 
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If yea, please examine your account books and memoranda made 
at the time ef the advances, and state about the amounts. 

(Objected to as immaterial, irrelevant, and incompetent, and not 
the least evidence.) 

Witness examines his books and memoranda, 

A. IT had advanced above the amount I receive-, 89,253.71: that 
is March Ist, 1877. I cannot tell the exact amount Harmon 
hed advanced, but T know he had advanced a great deal more 

than I did at that time: IT know Peck—C. kK. Peck—had never 
1-44. advanced anything xcept for pre rsonial ¢ XN pchses | have testi- 
fied to. 

(). Do you remember whether the Yellowstone River Contracting 
Company was at this time indebted in any amount, and whether it 
Was necessary in fulfilling the contract to advanee or raise still fur- 
ther moneys? If vou do know, state generality about how much 
the indebtedness was, if anvthing: and about how much money was 
req ure d above the indebtedness to fulfill the contraet. 


(Same objection.) 


A. I know that the company was in debt at that time; what 


amount I ecannot sav. I do know that we had to raise more money 
at that time to Carry on the work. I cannot state from memory the 


amount; it was a large amount of money, 

(. State whether or not anything was said at this talk about 
Peck’s inability to furnish money to prosecute the claim or com- 
plete the work, or about vour and Harmon's unwillingness to do so 
without the further security of the agreement and power you men- 
tioned? If vea, state what was said, and what the facts were in 
reference to these matters. 


L405 Same objection, and that it is leading and suggestive. 


A. There was a general talk; we knew he could not furnish any 
money; we had a conversation about our unwillingness without a 
further securitv; we had a long talk about that; we were hard up 
for money; we talked over our matters fully; it was hard to ratse 
mioneyv : We consulted all three of lls, Llarmon., Peek, and mvself, 1 
the presence of Gen. Sanborn, and told him, Peck, there that we 
must have this business in some shape so as to feel sure we would 
ret our mioney when the claim would bye collects d. Then the avTree- 
ment, as 1] have above testified, was made. 

(). De you remember of anvthing bere sid in this talk about 


the power of attorney to Sanborn and Kine? If vea. what? 
I 


” , 


Sime objection, 

A. I do know that it was agreed at this talk that Mr. Peek would 
vive a power of attorney to Sanborn and Ising for the purposes which 
| have already testified. 

i. State whether or not vou remember any other conversations, 
subs quent to this, with or in the presence of Peck, in reference to 


i 


5! Sem JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN EY AL, 


this agreement ahd power of attorney of which you have just 
1d testified? If. vea, state when and where, Who was present, and 
Whieit Was sald. | 

Same objection. 

A. There were seve ral. Several 11) presence of [farmon, Pock anid 
myself, and Gen. Sanborn. Phere were so many it would take me 
all day to tell all the conversations we had. Those things Were 
talked over at least‘a dozen tines. Lanean to Say it would take me 
a lone time, 

(). State whether or not in cli of these conversations any change 
in the agreements and trust you have testified to was ever talked, 
agreed upon of mide, 

Site objection, ana cis ealling for CONCLUSION ana opinion of the 
WIthess, 

A. No; there never was, except that Peck did say at one time 
something about Brownell about-a power he had given Brownell. 
(). Were vou present when the power of attorney and agreement 


i- 
a 


mentioned in paragraph 9 of the bill was Hhade * 
Objected to, as Immaterial, incompetent, and irrelevant. 


A.-No, sir; I was not. 

(9. Was there any conversation bad by you, with or in the pres- 
ence of Peck, with reference to that power to Brownell? If vea, was 
it before or after the date of the power When was it? Who Was 
present? What was said? 

147 same objection: 

A. There was a conversation about the Brownell power of attor- 
hey. It was a lone time after the power of attorney. [It was in 
IS7TS. Tt was in Bismarck in my office. Don’t remember any one 
being present but Peck and Invself. Ile, Peck, said something 
about making Brownell a trustee. [ remember the conversation 
so indistinctly that | dont remember what was said. 

(). Did the Yellowstone River Contracting Co. ever transact any 
business, obtatm any moneys, purchase any supplies, hire any men, 
or do any acts to your knowledge aside from those which were nec- 
essary for the fulfillment and carrying out of the Government con- 
tract With Peck ? 

Same objection as above, and further, as calling for a conclusion 
and the opinion of the avitness. : 

A. They did not. 

(). State whether or not vou and Harmon fully reported to Camp- 
bell R. Peek, from time to time,as the work progressed, what vou 
did, what Nabilities vou incurred for the company, what moneys 
you raised or advanced for it, and if yea, whether he approved or 
disapproved of your actions, and whether in many cases vou con- 
sulted with him before taking action as to the course to be pur- 
sued, 


Same objection and as leading and suggestive. 
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145 [A.] We did report to him all things in that question, in 
| regard to money, the advances, the progression of the work, 
from time to time. Healways approved our actions. All that we 
done we consulted with him in regard to the work of filling the 
contract as often as we had an opportunity to do so. 

Witness shown paper entitled “Statement of money expended by 
the Yellowstone Contracting Company in pulling 7 the hay and 
wood contract of C. kK. Peck at the cantonment of VPongue river, 

7 Montana Territory during the vears 1876 and 1877, amount paid 
by John A. MeLean,” marked Exhibit 5. 

(). Whatis that paper? What does it represent, and how was it 
made? 

Objected to as immaterial, irrevolant, and incompetent, and not 
the least evidence. 

A. It is a statement and account of moneys and merchandise 
furnished and expended by me in fulfilling C. Kk. Peek’s contraet 
for wood and Hay at Tongue river. Itisa statement of moneys and 
merchandise recetved by me from the Yellowstone River Contract- 
ng Company. It is also a statement of the imterest of monthly 
balances of said account and the eredits of the monthly balances. 
I mean to SaV We reckoned interest pork the total amount advanced 


«% each month from the end of that month to the first of July, 1880, 
(4 12%,and charged it in this statement as interest. We also 
+ reckoned interest on the total amount reeeived each month from 


the company from the end of the month to July Ist, 1880, 
149) and eredit it as interest. Hl. G. Coy Kendall made this state- 


ment, 
(). What do the numbers in right hand column in red ink in Ex- 
hibit > represent or refer to? 
. Same objection. 
j A. They refer to the receipts or vouchers for the amounts paid as 
shown in the statements marked Exhibit 5. 
| (). To Whit books, if why, do the words hook ae refer to? 
.% ‘ 
Same objection, 
A. That is the books of MeLean and MeNider. These amounts 
marked ae were paid, Some are statements. 
(). To what do the words Exhibit A in that column refer? To 
what do the words Exhibit C and the words Exhibit D in the left 
s 


hand column reter ? 

same objection. 

A. It refers to the expenditures of John A. MeLean while fulfill- 
lig sald contract while se nding trains through to Yellowstone for 
some supplies bought for said train, ferriage across rivers,and as per 
itemized statement of the said exhibit. Exhibit C refers to interest 
on amount of moneys advanced to July Ist, ISSO. Exhibit D is the 
ahiount of honeys received bv ie from the Yellowstone River Con- 
tracting Company from all sources. 
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(). Where are those Exhibits A, C, D? 
Same objection. 
A. They are here in my hand, and Exhibit A, C, and D attached 
togvethy rand marked Iexhibit 4. 
150) (). Where cLre the youchers from 1 to 125, referred to by 
numbers in the right-hand column of exhibit 5. 


Same objection, 


A. They aren my hand. (Vouchers from 1 to 125, inclusive, at- 
tached together by rubber bands, are here cnnenbel to the exam- 
iner and marked Exhibits No.5, Tl. I. M. In examining these . 
vouchers the commissioner finds voucher No. 14 and one are to- 
gether as No. 1. Vouchers Nos. 15, 17, 20, 25, 52, and 69 are mis- 
sing. There are extra vouchers, as follows: 037, 051, 085, OS9, and 
127—(127 is between 85 & 86.) There are vouchers No. 115) and 
two No. 125. There is no 49. No. 30 isin No. 22. All the the other 
vouchers are present. In speaking of vouchers the commissioner 
merely refers to the papers presented by the witness to tdentify them. 

(). Have you examined the various vouchers which the commis- 
sioner finds here present and compared them with Exhibit 3 and 
verified them by your account books. If vea, state how they com- 
pare, and whether or not upon the various accounts Indicated in 
the papers called vouchers you | aid for the Yellowstone River Con- 
trac ting Co. the amounts respectively charged against said’ vouchers 

1 Exhibit No. 3: and. if hot, What amounts you did pay on these 
eS RORE, if any ¢ 


15] Objected as immaterial, irrelevant, and incompetent, and 
- as calline for the Opinion of the witness. 


A. T have examined the various vouchers, and compared them 
with Exhibit 5, and verified them by my account books; we have 
echeeked them with the account books, nied they agree ; I have paid 
everything that is charged in Exhibit No. 3. 

(). Did vou ever have a noaeha paEneSporiiing to No. loon Ex- 
hibit No. 3° 


Sane object lOn). 


A; ‘Lo the best of niy reeolleetion WN belief, | lid. 
(), Where is it ? 


4 


ws abe objecti lon. 


’ telt positive that it was 1n the bundle of vouchers until by. 

| examination here | found it was missing, and must certainly have 
been lost since the time L have checked them with Mr. Coy Ken- 

| dall; it is impossible for me to tell where it mow is. 

| Q. When and where did you compare and check it with Exhibit 


o with Mr..Coyv Kendall? 


Same objection. 


A. The last time we cheeked those accounts was the F atter part of 
June, ISSO; it was at my store in Bismark, D. T. 
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; 
' Q. What is the fact as to the vouchers corresponding to numbers 
| 17, 20, 25, 52, & 69 on Exhibit 3? 
Same objection. 
A. It is the same as in regard to No. 15. 
152 [Q.] State whether or not you paid the amounts charged 
in Exhibit 5 against the several missing vouchers for said 
company, and what kind of voucher these were you say you had for 
> such payments. 
Same objection, 
A. I did pay those vouchers; No. 15 was a receipted bill of Clark 
& Bill for Beater hay press, which | bought from them for the Co. ; 


No. 17 was for 10 tons of hay which were bought to feed some teams 
before they went up there; 1t was bought for the Co.; 1t was a re- 
ceipted bill; 20 was an express receipt for an invoice of guns pur- 
chased from Kennedy Bros.,in St. Paul, these guns being sent by them 
by express, C. O. D.; 25—there was no voucher No, 25; it was for 
telegraphing ; it was for $6.50; 52 was a receipted bill of McLean 
& MeNider for merchandise; 69—that was a receipted bill for bal- 
ance of account, signed and receipted by Frank B. Mason ; it was for 
Wages as cook. | 


Adjourned until April 6, 1881, at 9 a.m. 


Apri 6, 1881—9 a. m. 
The sate parties appeared by the same solicitors. 
And the examination of Joun A. McLean being resumed, 
153s further testifving, he says: 
(). Where are the account books which evidence the amounts 


charged upon Exhibit 5, and marked Book Ac. ? 
Same objection as last above. 


A. They are here. 

Q. Are these vour books of account kept for that purpose? Do 
thev eontain the original entries of the charges for Moneys paid or 
goods and other articles delivered and materials furnished? Were 
the charges therein made at the time of the transactions therein en- 
tered, and are they (the entries) in the handwriting of some person 
es In said books. and are the 


] rings mm ve | : 
or persons authorized tomake the char: 


;* 
— 


a | 
i 


s } ‘ ‘ ; , i ] - _ > 
same just and true, as you verily believe 


coo 


Same objection, and as leading and suggestive, and calling for the 


eonelusion of the witness. 


A. ‘The aecount with the Yellowstone River ( ‘ontracting Co. 1n 

the books of McLean & McNider were kept for that purpose. They : 
do contain sue!) original eniries. The charges were made it the 
time of the transactions entered. The entries are in the handwrit- 
of a person authorized to make them; they are Just and true, as 
rerily yeheve. 

(). Whose are those books before you ? 
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Objected to, as incompetent, irrelevant, incompetent, and immaterial, 
and hot the best evidence. 


Lod A. Thev are books of aceount of MeLean & MeNider. 


(The books referred — are 14 in number, and are marked by the 
examineron the inside of the corners letters A, B,C, D, E, F,G, H, I,J, 
ly, oe M. N. O—H. le. M.—one letter for each book. Books marked 
letters A, hm Se: |) ale blotters or hooks of original entry of her- 
Chandises, book tnarked letter N Is the hook of original entries of 
cash. © Books marked letters F, Fy, G, HW, & O are journals in which 
entries from the blotters are posted anda in which original entries of 
business transactions not im the blotter are entered, Books marked 
letters J, kK, L,& M are lodgers into which the entries trom the 
hooks above mentioned Are finally entered.) 

The witness McLean being indisposed, by consent, the taking of 
lis testimony Is postponed, LO be concluded after SOTMEC of the other 
Withesses testily. 
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The examination of J. A. McLean being resumed, further testify- 
Ing, Says: | 

(). Have you carefully examined Exlnbit 3, and all the items 
thereof, and compared the same with the entries upon the books of 
MeLean & MeNider and the Yellowstone River Contracting (om- 
pany and your vouchers, exhibit five, and endeavored to determine 
as faras possible from your remembrance of the transactions re- 
ferred to whether you have m fact advaneed or paid for said Con- 
tracting Co. the amounts charged in Exhibit 3? If so, state how 
this Is. 

Objected to, as Incompectent, irrelevant, Immaterial, and calling 
for the opinion of the witness. 

A. Lhave examimed Exhibit 5, and compared the same with the 
entriés upon the said books and the vouchers, and T found from my 
remembrance of the transactions that IT have. paid the amounts 
charged in Exhibit 3. 

Q). On the books of McLean & MeNider the Yellowstone River 
Contracting Company is charged with large amounts of money and 

merchandise; what mterest, if aliy, has or ever had Vour 
156) partner, MeNider, in that account or the business of the Yel- 
lowstone River Contracting Co.” 


Same object lol). 


A. lle hever had ANY Whatever. 

Q). Was there any conversation or agreement ever had or made 
hetore (oT during the time of the cChtry ot the charges Upon the books 
of McLean & MeNider against said Contracting Company as to 
whether you or the firm should) be responsible for and pay for the 
amounts of money and merchandise and property there charged 


against said company ? 
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Sanie object ion. 


A. There was. 
(). State when that talk or agreement was and what it was. 


Same objection. 


A. The first talk or conversation between MeNider and myself 
Was some time in August, 1876, on or about the time the account 
was first opened. I ordered the account opened myself. I was to 
be wholly responsible for the account. Some time 11) the Year S77, 
when — were transferring accounts from one ledger to the 
other, and when we were closing certain accounts, and this 

account of the Yellowstone Contracting Company was very 
157 © large I requested him or asked him if he would not allow me 

to carry this account until such time as I could see whether 
or not I would get my money back from the contract, as | was ex- 
pecting Lo vel if then from time to time [le agreed then LO allow 
me to carry this account until such time as I would see what I was 
Lo vel out of it, but that in case it was a loss I was wholly responsl- 
ble for it. At the talk in August, 1876, I told Mr. MeNider fully 
in regard to this contract. I told lim: my interest in said contract 
with Harmon and Peck and about how much money I then thought 
was necessary for my portion. Ile consented to my going in—that 
he would help me mm many inatters—but he would have nothing at 
all to do with the contract. The account was opened that dav. He 
agreed to help me through with it, but would have nothing to do 
with it himself. What I mean by that was that he would advance 
me money—would allow me to draw money from the firm in aid 
of it. 

Q. Did he say anything about allowing you to have anything 


but money to assist vou ¢ 


Objected to, as last above. 


15S A. Well, Money and merchandise. 
(). Was anything said at this talk as to whether the firm 
of McLean & MeNider would look to and get its payments for 


this account from vou individually, or should look to and get its 


payment from the Yellowstone Contracting Co. ; 1f so, what ? 

Same objection. 

A. They were to get their pay from me directly, and not from the 
Yellowstone Contracting Co. That was the agreement. MeLean & 
MeNider advanced me this money and these goods. 

Q. Was this talk and agreement before this account was opened ? 

Same objection. 

A. It was. This first conversation in 1876 was. 

(). State whether ‘or not this account was opened by you pur- 
suant to this arrangement. aaa 

Same objection. 


A. 


It was. 
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(Q). Ilas there ever been any change made in that agreement 

and arrangement between you McLean & MeNider since 

159 ~~ that time except that, as you have testified, a longer time was 

allowed you when the year came round in the summer of 

IS7i7 in which to pay this account ? 
Same objection. 


A. No; not any-with this exception, that MeNider told) me this 


last year that it was at his option to charge this up to me personally 
at any time, and Lassented to it, butit never has been charged up to 
my personal account as vet. 

(). | notice the account as vou opened i is headed The Yellow- 
stone River Contracting Co., on account of John A) MebLean, on the 
earlicst ledger, while upon some subsequent ledgers the words, on 
account of John A. McLean, do not appear; was that change made 
by vour direction; if not, how came it? 

Same objection, 

A. It was not made by my direction. When the aecount from 
the first ledger was transterred to the next ledger it was done by a 
new book-keeper. Ife transcribed the account, and IT have no other 
way to account for the chaneve, only that it Was an error on his part. 
We considered the account the same, and it is the same from begin- 
ning to end, : . 

160 Aprit), IS8I—v. a. m. 

The Sahie parties appeared by the same solicitors. 

Joun A. McLean, further testifving, savs: 

Q. Do you remember of hearing a conversation with Campbell 
IK. Peck at) Bismark or Fort A. Lincoln, D. 'T., in July, 1877, about 
the amounts vou and Harmon had advanced for the Yellowstone 
Contracting Company? If so, state wat was said and done in that 
regard, and whether any writings were given by Peck showing about 
the amounts you hievd advaneed, 

Objected. to, as Incompetent, immaterial, irrelevant, and hearsay. 

A. Ido remember having a conversation with C. Kk. Peck first in 
my office at Bismark, | think, on July 19th or 20th, and then after- 
wards at Fort A. Lincoln, C. kt. Peck came to my oftice about the 
time stated above, and we were talking these matters as tohow much 
one Harmon & myself had advanced to the company up to that time. 
[made an approximate of about how much money | had advaneed 
Without making up a precise account. Ife and I that day after this 

conyers ation went over to Fort A. Lincoln. and we had a se ‘cond 


13] conversation with Wm. Harmon then about the same matters: 
Peek said the etaigens id nomone ‘y to putin this cop: ithe rship 
account, and offered us a mote to show about how much we had then 


advanced. Tle said in case anything should happen it would be an 
evide hice to show about how much Wats coming fo Us, and when this 
claim was collected from the Government that we would check up 
ail. accounts of the partic rship accurately, and would divide the 


7 
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sume in accordance with the articles of copartnership agreement. 
[ told him about what I had advanced to that time; as near as I 
could tell at that time,it was about $17,000, and he gave me a paper 
In writing showing that amount. 


(Witness shown paper, Exhibit No. 12.) - 

(). Is this the papel he gave vou at that time? 
Objected to, as incompetent, immaterial, and irrelevant. 
A. It is the paper. 

Witness shown Exhibit No. 11. 


(). Was this paper given by Peck to Wim. Harmon at the same 
time and as the result of the same conversation ? 


Same objection. 


lo A. It Was. 
QJ. State by whom the body and signatures of these papers, 


Exhibits 11 and 12, were written and how vou know. 


Same objection, 


} 


A. The body and signatures of exhibits 11 and 12 were written 
by ©. kK. Peck; [know this because I saw him write them myself 
in the office of Win. Harmon at Fort Lineoln. | 

(J. Did you, Harmon,or Peck at that time examine or vouch 
your books of aceount or have any accounting between yourselves 
of the affairs of the Contracting Co. further than to make jump or 
approximate estimates of about the amounts you had advanced. 


Same objection. 


A. We had no accounting among ourselves. I told Peck about 
the amount [ had advanced at that time, as near it as I could re- 
member without going through the accounts. 

Q). Were the affairs of the Contracting Company at that time in 
fact so far closed out, the debts pata and the property remaining 
disposed of and reported {Oo VOU so that you could have an accurate 
accounting of the company’s affairs at that time? 


163 Same objection. 


i. They were not. li Was SOTLLE time i) Septem ber, IS7i, | went 
Up on the Yellowstone to Tongue river and settled the affairs of the 
Co. up there—that is, | paid the men by giving them some money 
and some due bills. [also sold what tools were left there belonging 
to the COMpahy, These due bills were subsequently paid at Bis- 
inarck when they got down there in the course of business. 

Witness shown book marked Letter RK. 

(). H. G. Coykendall testified that the entries in tunis book are in 
the handwriting of R. D. Gutgesell, who was a clerk for Alex. Me- 
Askill. From the time Covkendall left the cantonment of Tongue 
river in January, 1877, to the close of the work in getting this con- 
tract at Tongue river, who was the foreman in charge of the com- 
pany's men and work there” 
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Same objection. 

A. Alex. McAskuill. | 

(9. Was he authorized and directed to keep accounts for the com- 
pany with the men and teams employed and all other persons who 
had any business with this company at Tongue river during this 
time? : 

Same objection. 
1 A. IIe was. When Coykendall left Tongue river I was 

there in Person. PAVE Alex. MeAskill full charge of the 

work, and authorized hin: to keep books of account of all matters re- 
lating to the business of the COMManhY while he was in charge. 
was also there when R. D. Gutygesell was employed by MeAskill to 
keep the account, and [gave my consent to the same. 

(Q). Do you know the handwritings in that book ? 


See objection, 


A. [ know the handwriting. 
()) Whose are they i 


) 
sume Oly} etron. 
A. The most of it is in Gutgesell’s handwriting. The balance 1s 
In mine. 
Q). Were the entries in vour handwriting made at the times of the 


‘e 


transactions therem entered? 

Same objection, 

A. They were. 

(9. Are the entries in that book, as you verily belleve, just and 
true ? 

Sanne objection, 

A. Thev are. or this reason, thrsat before paving those accounts 
| examined them. carctully and found them. to be correct, by com- 
paring the amount of wood cut and hauled on the eround and the 
labor of men and teams with the entries in the books.  [ was so well 
satistied tliat the books were correct that | paid the accounts on such 
eXaiihation. 
lio — Cross-examination of witness McLEAN : 


Q). Who beside yourself and Peck was present at the conversa- 
tion between you and hin on the train between St. Paul & Bis- 
marck in August, IS76—about which you have testified in echief— 


and heard such conversation ? 


A. J don’t think there was anybody present, as the conversation 


Was of a private nature. 

(). Who were present and heard the other conversations between 
vou and Peek and Harmon pending the negotiations about and at 
the time ot the making of exhibit a the so-called partnership ALTCE- 
ment ? 

A. I don't remember, and. believe that nobody could hear the 
conversation between Peck, Harmon, & myself pending the negotia- 
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tions, but when the copartnership contract was drawn Milan 8. Har- 
mon was present. 

(). Did he hear the conversations between you, Harmon, & Peck, 
or was he simply called in, after the paper was drawn, to sign the 
same as a witness? 

A. I don’t think he could have heard any conversations, but pos- 
sibly he might, before the first original articles of copartnership was 
drawn. | remember that after C. kK. Peck drew the first original 
articles of copartnership Milan S. Harmon was called in to draw up 

two other copies of the original. 
166 (). Did he hear the conversations between you after he was 
- called in to make the copies t 

A. Probably he did; I don't know. 

(Q). Were all your conversations with Peck at this time before and 
after the signing of Exhibit 1 of a personal and private nafure; I 
Mieah concerning the wood & hay contracts ? 

A. They were all of a private nature. They were business con- 
versations. 

(). And is this true of all such conversations during the period of 
Peck’s stay al Fort Lincoln and Bismarek:on this occasion ? 

A. It 1s. 

(2. Were not vou and Harmon & Peck specially careful that no 
other Persons should hear these conversations ? 

A. I know we were not very particular. We did not talk it 
broadcast. 

(). Who were present and heard the conversations between your- 
self & Peck or Harmon or Gen. Sanborn at St. Paul, concerning 
which you have testified, except Peck, yourself, Wm. Harmon, and 
Gen. Sanborn ? 

A. I don’t know that any were present. Harmon, Peck, and my- 
self went to Gen. Sanborn’s office to talk to him. I was not inter- 
ested In any other person, and don’t remember. 

(). Were all these conversations at St. Paul about which 
l67) = you have testified at which Peck was present of a personal 
and private? 

A. They were business conversations. We did not eare about 
being very private about it, neither did we care about being heard 
by any one not Interested—except over at the Merchants’ Hotel, 
Which was private. 3 

(). Who was present at such private conversation at the Mer- 
chants’ Hotel? 

A. Peck, Harmon, and myself 

(). Was that the conversation at which the talk about interest on 
monthly balances, about which you have testified, was had ? 

A. We had some talk of it then, I think, but the most of it was 
when we went up to Flandrau’s office afterwards. 

Q. Who was present and heard the conversations about interest 
on monthly balanees except yourself, Harmon, & Peck, at any time? 

A. Gen. Sanborn was at one time. There was a talk about it in 
Mlandrau’s office. [I don’t know whether he heard it or not. 

Q. Did you or Peck or Harmon or Gen. Sanborn at any time 


. 
. 


ee ee 


| “ 5 - OT ae £ 
. “mh a Pe ae eS ee . 
ala Hy * Se oo ti “ee = 
. ee * (By ee ee Hi a ae 
pee red we bp TR eee = 

\ | : xe ey St Mead aaa aac 
, . : Beare ay 
ee ee - mers ‘ . ee eeteenghieuiy & ce siite papel craps eileen penne ~ 


~ — ~ 
an 


SO JOHN W. HOBBS, &¢., VS. JONN A. MCLEAN ET AL. 


show Exhibit No. 1, or any copy of the same, to Gen. B. C. Cord, or 
tell him about it? | 

Objected to as not cross-examination, Incompetent, and 1mmate- 
rial, 
16S A. T never dis , nor the others, in my presence, to my rec- 
| ollection. 

A. When did Durfee die? 

A. I cannot tell the exact date, but [ know he was dead when I 
first saw Poe kK, becat Ise he told me so. | 

The last pare of the answer objected Lo by defendants’ counsel cs 
Nol responsive, and as hearsay, and Incompetent, irrelevant, and 1m- 
material. | | 

Q). Who were present and heard the conversations between you 
cand Peck,or vou and Harmon & Peck, at and about the time of, and 
concerning, the execution of Exhibits 11 and 12, about which you 
have testified ? 

A. Milan S. Harmon might have been present; there was no 
other. : 
». Was be present? 
\. Tle was in the office of Wm. Harmon at It Lincoln, I think. 
d. Did he hear the conversations at that time? 
A. I don't know. 
d. Were the conversations addressed to him ? 
A. Not that I know of; T think not. 
Did you & Harmon employ jointly Gen. Sanborn as your coun- 
sel, with reference to the claim agvalnst the United States for the wood 


‘) A 


anid hay in question * 
16) Objected to as not cross-exam ination, as Incompetent, 1r- 
relevant, and toimatertal ° 
A. We did not; not to my knowledge. 
Q. When was the first interview had by yourself, [armon, & Peck 


, 


eitetida-3 unborn ” 
Sime objection. 
A. The tirst interview, when | was present with Peek & Harme 

Wis In Gren. Sanborn’s + ee at St. Paul. some time in the month. of 


Mareh. (S77: [ think about the Sth of Mareh. | 
()) Was Gen. Sanborn at that time employed as your counsel ? 


‘& 


same objection. 

A. I think ihe. was. 

(). And did he continue to aet for you after that time ? 

Same objection. 

A. Tle never was employed by me individually ; [mean he was 
emploved by the Yellowstone Contracting Co. He dict continue to 
act for the company after that time. 

(). Of what law firms was Gen. Sanborn at that time a member ? 


same objection. 
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A. Sanborn & King—who took our ease; and I think he was 
also a member of the firm of John B. and W. H. Sanborn. 
(). Is W. H. Sanborn the same Person who appeared as counsel, 
and examined you as a witness In the case of Peck against the 
United States in the Court of Claims on the wood and 


‘170 hay contract in question ? 


Same objection. 

A. He is. 

(). And is he the same Person who is one of the counsel for the 
? 


complainants in this case * 


same object ION. 


A. He is. 
(). Is he still a member of the firm of John B. & W. H. Sanborn, 


“2 


above referred to * 
Same objection. 
re believe so. 
(). In the original bill in this case it is stated that $2,000.00 has 
been reimbursed to the complainants by Sanborn & King. Who 


got that $2,000—you or Hlarmon ? 


Objected to as not cross-examination, Incompetent, irrelevant, and 
Immaterial, and endeavoring to use this examination to elicit testi- 
mony in another case. 

A. I got 81,000 of it; Harmon told me he got the balance. 

(), Where, in the exhibits in this case, is the S$L,000.00 that you 
vot credited ? | 

same objection. 

A. These exhibits were made out before | rot this $1,000. The 
credit does not appear on any of them. 

Q. Who paid this $1,000 to you, and when was it paid ? 


same objection. 


A. John B. Sanborn paid it—Gen. John B. Sanborn; it was some 
time in July, 1Ssv. 
ive (Q). On whose boats were the supplies and men and teams 
used in putting in this hay and wood transported up the 
Missourt river or down the same. 

Same objeetion. 

A. What supplies I shipped were shipped on the steamers E. H. 
Durfee and Josephine. These two boats then belonged to the Coul- 
san Line. All the men and teams that I hired, with the exception 
of Coykendall, went overland. I went up and down on the Coul- 
san Line boats. 

Q. Where on your books do any charges of interest appear, or 
rather on the books of MeLean & MeNider, and about what is the 
amount of such charges appearing on such books? I mean on this 
hay and wood matter. 
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A. I can’t state without tlie books where it is, but I ean state 
about the amount. It is in the account of the Yellowstone Con- 
tracting Company, and the amount Is about 82,000, as near as I can 
recollect. 

(). In the account of MeLean & MeNider against the Yellowstone 
Contracting ‘ ompany, at what prices are the charges for merchan- 
dise entered 7” 

A. Lean’t tell without sceing the books, looking at original in-- 
voices of those goods, and comparing them with the prices charged. 

There may be some profits charged in them. 
172 (9. Don't you know that they are charged at the same prices 
you would have charged outside parties buying them at 
that time? 
Objected to as Immaterial. 


A. I do not. 
(). What is your Impression about it? 


Sale objection, 

A. There may be some profit on the merchandise. 

(), About what was the average profit on the kind of merchan- 
dise there charged at the time the charees were made ? 


Objected to as Incompectent, irrelevant, and immaterial. 


A. Not LO CXC ed |? per Centi.. from 14) to 12 per Ceht. 
XJ. About how much merchandise Is charged in that accounhil of 
McLean & MeNider against the Yellowstone Contracting Co.? 


Same objection. 


A. About probably S1 200: that Is as hear as | Cali recollect. 
Q). Were these supplics used for paving the men and teams for 
their work ? 

Sane objection, 


A. I don’t know. “These supplies were delivered to the trains 
and in charge of the foreman of the trains. Siome of them 
lio might he charged to the men by the foreman. 
Q. Were they charged to the men at the same prices that 
were paid for them” 
Same objection. 
A. IL ean’t tell without comparing the charges to the Co. and to 
the men. 
(Q). What is your impression about it? 
same objection. 


A. My impression is that the men were charged more. 
(Q). What was about the aggregate amount of supphes and mer- 
chandise paid to the men and teams for this work, as distinguished 


from cash paid them ? 


Same objection. 


A. Well, I can’t tell that. 
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Q. About what? 

same objection. 

A. There was little or nothing to what considered eash ; the books 
will show that. | 

Q. Was nota large part of the labor of men and teams paid by 
supplies and merchandise, and not by cash *‘ 


; 


Same objection. 


A. I was doing il general mercantile business. I sold coods to 
parties working on this contract when they came back with their due 
bills for settlement. I took the due bills in payvinent of those 

174 = accounts and paid the balance in money. 

(). Of the total amount paid out by you and Harmon for 
all the labor of men and teams in putting in the hay and wood in 
question, about how much of it was paid in supplies and merchan- 
dise and about how much in cash ? 


Sine objection. 


Ay C8 all the amount | paid out or advanced to the Yellowstone 
Contracting Company, it was cash, with the exeepuion as I have here- 
tofore stated. There were evoods anal supplies furnished to the men 
from A. R. Nininger & Co. at Tongue river. 

(). Who are A. R. Nininger & Co.? 

Sanne objection. | 


A. A. R. Nininger was keeping a store at Tongue river; all the 
COM pPanyY that I know of was Wm. Ilarman. Was, NOt a mem ber 
of the Co. 

(). Were all the conversations about which you have testified as 
being had in the presence of Gen. Sanborn conversations had with 
him as your lawyer? 

same objection. 


A. Yes; they were. 
(). Is that so of all the conversations had with him Bei the presence 
of Peek? 


L7o Same objection. 


A. It was: it 1s. 

(). Such conservations Were with Cron. Sanborn as the law Ver of 
7 , = : } ; » ’ 
all three of you, were they not? 


Same objection. 


A. T beheve they were. 
(). If at any of the conversations with or in the presence of Peck 
any other persons were present and heard the same except those 
Whose names vou have given in your previous testimony, you will 
In answer to this question please state their names, their occupations, 
where they lived then, and where they live now. 

A. There might have been other persons present In the room or 
In the places where we had those conversations, but there was no 


SD 
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one to my knowledge anyways interested but those of whom I have 
already testified. [ know of no one who heard the conversations 
Cexce Ye those whose Nii umn ‘Ss | hi: ave GIVEN, 

Q). Can you give the names of any persons ick than those you 


have mentione o who Were 1 the : Sallie roots or in hearing dist ance 


of these conversations ? 
A. I don’t remember any. 
(). Will you try and remember ? 
176 © A. I amsatistied there were other persons in the room at 
some of the conversations, but I did not know at that time 
who they were. 

QO. Do you know at this time who these persons were’ 

A. I don’t know positively, but my impression is i [ do some 
of them. 

(). (hive them badness anid their present residences. 

A. At the first IT had at St. Paul in Flandrau’s office, my im- 
pression is that H.R. Bigelow was in the next room. I don’t know 
whether he was in hearing distance or not. Mr. Digelow resides 1 
St. Paul. My impression is Mr. Walter Sanborn was in the office at 
the {ime We had the Interview with (ren. Sanborn. [le resides at 


St. Paul, Minn. Well, PE can’t possibly remember any other, except, 


perhaps, Robert MeNider in‘my office in Bismarck. I ean’t think 
of any others. 

(). Did you not testifv as a witness for the plaintiff in the case of 
Campbell K. Peck against the Government in the Court of Claims 
in Which the money in controversy in this case Was recove ‘red, and 
vive vour de Biber as such witness before Cha’s M. Cushman, U.S. 


commissioner at Bismarck, Dakota ‘Territory ? 
177 eau toas immaterial, incompetent, and irrelevant, and 
not cross-exnmination and detensive evidence purely. 
A. L asad. 


(); Were you not examined and. cross-examined as such witness 
in sueh case before such commilsstoner ? 


Same objection. 


A. 1 was. 
Are you the John A. McLean’ who is the complainant in this 
case ? 


A. | beheve | cllil. 
Redirect examination: 


Q. You state in your cross-cxamination that the 81,000 which you 
recelved from Sanborn & King is not credited in your accounts, Ex- 
hibit 3,and that your remembrance is that when the exhibit was 
made it had not been paid you. For what did you receive that 
$1,000?) And have you anywhere in Exhibit 3, your account of ex- 
penditures, charged against the Yellowstone Contr: iting Co., the 
moneys and advances. in payment of which it was received ? | 


Objected to as Immaterial, irrelatire, incompetent, and as leading 
and suggestive. Ee 
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A. I received $1,000 for advances at Harmon’s request 

178) = made to Gen. Sanborn for paying the expenses of this litiga- 

tion of Peck against the United States. I have never charged 

this money so advanced in Exhibit 3 against the Yellowstone Con- 
tracting Co. 

(). During your cross-examination have the account books of Me- 
Lean & MeNider been present before the examiner, or where you 
could have access to them’? | 

Objected to as Incompetent, Irrelevant, and immaterial. 


A. They have not, because I sent them home night before last to 
Bismarck for the use of the firm. 

(). Upon the books of the Yellowstone Contracting Co. men who 
worked for the (‘o. seem to be charged with certain supplies ; take, 
for instance the account of Thomas Weft, pages 46 & 47 of book 
marked Letter Rh, where he is charged with merchandise, beef, and 
such articles. Now, in making up your account, Exhibit 3,1 under- 
stand you have charged for the supplies furnished by McLean & 
MeNider = at your request this Contracting Co. Have you also 
charged in that exhibit against the Co. any of the amounts fur- 
nished to the men in payment for their services which were paid 
out of the supplies or materials furnished to the Co. by McLean & 
MecNider? 

179 same objection. 

A. Certainly, I did not. 

(). Now, then, if any of these supplies or materials so furnished 
the Contracting Co. were delivered and charged to the men by the 
COMpany Upon the company’s books at a higher price than Me- 
Lean & MeNider furnished them to the Co. for, who has received the 
credit and benefit of the profit ? | ; 

Same objection, and as calling for the conclusion and opinion of 
the witness. 

A. The Yellowstone Contracting Co. 

(). Have you, to your knowledge, charged against the company In 
this Exhibit 3 anv articles ata higher rate than you paid, or were 
to pay for them to the respective parties from whom you obtained 
them for this Co. ? 

Same objection. | 

A. I did not—not a cent. 

Q. In your testimony before Cushman, to which you have re- 
ferred, you say,in substance, that Mr. Peck wanted vou toassist him in 
vetting the Government contract he expected to get, and to superin- 
tend his operations with respect to men and teams in the valley of 
the Yellowstone, and you agreed to do so. Was there ever any 

other contract or agreement as to What you should do, or how 
ISO) you should be paid, made in August, 1876, except the articles 
of copartnership of the Yellowstone Contracting Company 
In evidence. 
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Same objections, and further as suggesting and leading. 


A. There was none other. : 

(). Was there ever any other contract or agreement about these 
matters than those testified to in your direct examination herein ? 

Same objection. 

A. There never was. 

(). In your testimony before Cushman in the case of Campbell R. 
Peck against The United States, you speak of the petitioner, Peck, 
hiring and employing men and teams, shipping goods, furnishing or 
purchasing supplies, materials, and machinery—having men, teams, 
and materials to fill the contract—doing work towards its fulfilling, 
boarding men and teams, saffering Injury and loss by the action of 
Government officials, purchasing wood for the purpose of fulfilling 
the contract, and of his having done and suffered various other things 
In his fulfillment of this Government contract. Now, did the peti- 
tioner, Peck, personally do or suffer any of these things, or were 

they all done and. sutfered through the Yellowstone River 
IS] Contracting Company acting through you and Harmon as 
copartners of Peck under the articles of copartnership in 


} 


evidence * 

Same objection, 

A. ©. kK. Peck personally did not do or suffer any of these things; 
everything that was done Or suffered was done and suffered by the 
Yellowstone River Contracting ('o. acting through me and Harmon. 

(). [idl you ever have any other note of the petitioner, Peck’s, 
except the one in evidence marked Exhibit 12? 


Sune obrection, 
A. | BevVer did. 


[S2 | Mudorsed :] U.S. cireuit court, dist. of Towa. Testimony 
of John A. Mc. McLean. 


IS3 : APRIL 6,:1881. 
I. G. CoyKENDALL, & Witness, produced on the part of the 

plaintiffs, being duly sworn, deposes and says: My name is Horatio 
G. Covkendall; am 59 years old; reside at Bismarck, D.T. My 
business is a general business; have been railroad and government 
contractor, and working for railroad and government contractors. 
In fall of IS76 and spring of 1877 T was engaged in putting in hay 
and wood at the cantonment of Tongue river. 

(J. State who made the contract with you for your employment, 
What vou were employed to do, and what position you occupied 
during the time vou worked in fulfilling the contract. 


Objected to as Incompetent, Immaterial, and irrelevant, and as 
calling for hearsay. 


A. Twas employed by John A. MeLean, of Bismarek, D. T.; was 
emploved as foreman, and acted as such while engaged in putting 
11) the wood and hay above mentioned, 


s 
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i (). When were you employed, where and how long did you so act, 

y and what generally was dene towards fulfilling the contract while 


vou were so acting ? 
Same objection. 


A. I was employed about the 26 or 27 August, 1876, at Bismarck, 

DD. T., and remained in their employ until about the last of 

Is4 9 January or first of February, 1877. [putin a large quantity 

of wood and some hay at the cantonment of Tongue river ; 

about > LO) cords of wood delivered, 2 OOO eords eut and not deliv- 

ered, ana about 20 or 60 tons of hay. I also kept the books ot the 

Yellowstone River Contracting Co. at that cantonment. I left Bis- 

marck 9 Sept., IS76, about; proceeded to Tongue River cantonment, 

arriving there about the 25d of Sept., and remained there until 
about the 22nd January, 1877, when I returned to Bismarck. 

(). About how many men — teams, and about how much ma- 
chinery and supplies that you personally know of were used in car- 
rying on this work ? 

same objection. 


A. When I first arrived at Tongue River cantonment we had 
about 30 or thirty-five men. Soon afterward about 40 more came 
Uy}, and | had about from yo to SO men employed from that time 
~ until I left Tongue river. This number does not include the team- 
sters who were driving teams. We had also from 40 to GO teams 
emploved hauling freight from Bismarck to Tongue river, and haul- 
Ing wood at that post. I mean by a team a span of horses or mules, 
wagon, and driver. We had 7 or 8 mowing machines, 51 hay 
rakes, a large quantity of axes, a steam hay press, a beater 
IS5 hay press, carpenter tools, and in fact a large quantity of 
other tools necessary for the use of a camp of that size. We 
had a large quantity of flour, bacon, and grain, groceries, and other 
supplies, the exact amount of which I am unable to state. 
(). State generally what interruptions and obstacles you met with 
- in fulfilling the contract. 
same objection. 


A. IT was delayed in fulfilling the contract on account of various 
orders received from the post quartermaster and the various post 
commanders; also by the hostility of the Indians both at the can- 
tonment and on the waggon road to Bismark ; they rendering it very 
difficult for me to get supplies through ; also the lack of hay at that 
post. | 

(Q). What became of the supplies, &c., carried up to your camp, 
and state if you know whether any men or teams were employed, 
supplies or machinery furnished, which were not necessary for the 
work ? | 

Same objection; and also calling the opinion and conclusion of 
the witness. 


oo buatibers 


A. The supplies were consumed by the men and teams; the ma- 
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| chinery was sold. J do not think that any more teams or 
186 men were hired or supplies furnished than was necessary to 

perfor them work. ) 

Q. Why did you not put in the -hay at the eantonment called for 
by the contract, and why did you not put in the 6,000 cords of wood 
at the cantonment before you returned to Bismarck. 

Sime objection. 

A. Beeause | could not obtain the hay in the vicinity of the post : . 
in fact, it was notin the country. [ putin or had put in all the 
hay | could find could not put in the wood on account of the 
lack of hay, and could not graze the teams en account of the In- 
dians. T mean the teams necessary to put in the wood. 

(Q). Do you know who employed these men and teams or any of 
them, and who purchased this machinery and supplies or any of 
it? 

Same objection, 

A. The men and teams were emploved by John A. MeLean and 
Win. Harmon. ‘Phe supplies were also furnished by them. 

(). Who paid vou lor Your services ? 

Same objection. 

A. John A. MeLane & Win. Harmon. e 

I P Where are the hooks you kept t 


Sanie objection, 
Ass (). [have them here in mv hands; the material books; 
there are some time-books which I have not. 

(Books which witness held in his hand are marked Letters DP & 
Q), TL. ke. M.—two books.) : 

(). Who made the entries in these books ? 

Same objection. 

A. IT did most of them. They were all made under my diree- 
tion. F | 7 7 

(). For what purpose were these books kept t 

Sane objection, 

A. They were kept as a record of the actual business transactions 
With the men under my immediate charge—the men and teams 
under my immediate charge. 


(). Do they contam the original entries of the charges for moneys 
patel or coods and other articles delivered and materials furnished 
by the Yellowstone River Contracting Co. to the men under your 
charge ? 7 

same objection. 

A. They do. 

(). Were those entries made at the time of the transaetions therein 
entered ? 


Same object lons. 
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A. Most of them were at or near the time. Sometimes when I 
would send offa train to Buford after supplies the articles pur- 
chased by the man in charge of the train for the men, and charged 
to them, would not be entered upon this journal until the return 

of the train, which would be sometimes two weeks afterwards. 
ISS In all other cases they were made at the time, and those were 
entered as soon as the train returned. 

(). Are those entries and charges, to the best of your knowledge 
and belief, just and true? 

Same objection. 

A. They are. 

Q. What do vou call the book you hold in your hand, marked 
Letter P? 

Same objection. 

A. A journal or day-book. 

(). What do you eall the book marked Letter a 

same objection, 

A. A ledger. 

(). Were the original entries made in both of these books; and, 
if not, which is the book of original entries ? 

Same objection. 

A. They were not made in both; they were made in the journal. 

(). State generally the course of business which you transacted at 
the cantonment—what you did with referenee to hiring or paying 
the men, receiving or handling the supplies, machinery, and tools ; 

especially how the services of the men, their time, &c., were 
So) kept, and how they were paid, and what moneys, if any, you 

handled, from whom you received it, and how you disposed 
of it. 

Objeeted to same as before. 

A. I kept the time of the men and teams under my immediate 
charge, or it Was kept under my direction. Most of the men were 
hired and sent to me—men and teams. When men or teams were 
discharged or wanted to quit they were given a statement or due- 
bill of the amount due them. These due-bills, most of them, were 
afterwards paid at Bismarck or Fort Lineoln by John A. McLain & 
Wm. Harmon. Some of these due-bills were purchased by other 
parties at Tongue river and paid by McLean at that place. Owing 
to the difhiculty of getting mail at that point I kept no account of 
the supplies furnished by McLean & Harmon whatever. I received 
very little money, perhaps not exceeding $200, while at the post. 
What I did receive was from the sale of supplies to outside parties, 
with the exception of perhaps SLOU. paid men and purchased 
other supplies with this money. I received all the supplies, ma- 
chinery, and teols which came there, and took care of them to the 
best of my ability. I sold some of the tools to the men under my 
. ide parties. [sold none of the ma- 
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chinery. The tools I sold to the men were charged to them on.the 
books whieh: | kept, 

190 J. You stated above you had “OME time-books which you 
did hot 1 Curd cis niaterial, ania which are not here: state 


what those Were aid what hisas hecome ot them. 


be ; 
SAMIe ObJeCtIon. 


A. They were a record of the time of the men and teams under 
omy imined ate charge, from which a statement of the amount due 


them was alterwards made. They were turned over to MeLean & 
Harmon. TF don’t know where they are. [presume at Bismarck. 

Q). Were there any tine-books kept for the men cutting wood by 
the cord, and about what proportion of the wood choppers cut by 
thre cord ? 

Same objection. 

A. The- was no time-book kept for tae men cutting wood by the 
cord. All the choppers cat by the cord. | 

(). State whether or not the journal marked Letter P contains the 
original and first entries of the amounts due from the Yellowstone 
River Contracting (Co. to the Hien and teas under your immediate 
eharge ; whose time was kept in the time-books you have spoken of ? 


Same objection. 


A. I don't thank it does. My recollection is now that the time of 


the men and teams were transterred direct from the time-books to 
the ledger marked Letter Q. The original entries in dollars of the 
ageregate amounts due were in Letter Q, but the number of days 

and rate of Waves were first entered in the = time-books. 
191 = “To illustrate, take amount of James Holliday’s team on page 

I) of Letter Q; the number of davs and the rate of wages 
there appearing on the credit side of the account were taken from 
the time-book, page 143, as indicated in the column immediately to 
the right of the rate of wages, but the aggregate amounts next to 
the right of the paying column were first entered in book marked 
Letter —. 

Q). Were these time-books you have spoken of anything more than 
memoranda of the terms of the employment of the teams and men 
and the work they performed under such employment; and, if they 
were, state In what? 

same objection. 

A. These time-books were nothing more than memoranda kept 
with lead pencil, showing the number that each man or team had 


worked during the month, and was transferred from these to book 


marked Letter Q. | 

(). (Witness shown voucher No. 63, Exhibit 5.) Is that one of the 
duc-bills given by you to one of the men in your charge for work 
done at the Tongue river cantonment of which you have testified ? 


at 


Same objection. 


A. It is. - 
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(). Is that bill in the usual form in which you gave such due-bills 
or orders for payment ? 
192 same objection. 

A. It 1s. 

(Q). That is signed “IL G. Coykendall for Yellowstone C. Co.’ 
flow came you to sign this for the Yellowstone C. Co., and what do 
you know about that company, and how did you learn it? 


? 


Same objection. 


A. | was told to sign all papers connected with the concern for 
Which IT-was working at that time, as follows: TIL. G. Coykendall for 
The Yellowstone Contracting Company. The letters C. & Co. are 
lntended as an abbreviation for Contracting Company. [was in- 


formed by Mr. McLean & Mr. Harmon that they had entered into 
copartnership with C. Kk. Peek to aid and assist him in putting ina 
Croverninent contract for hay and wood at the cantonment of Tongue 
river, and they were cach to put in one-fourth of the capital required 


and to receive one-fourth of the proceeas of the contract. and the 
name of the company would be known as the Yellowstone Contracet- 
Ing Company. 

(). Who made out Exhibit No. 3? 


same objection. 


A. | made out. the first five pales of said exhibit. | think W. ( ,, 
Snodgrass made the 6th page. On further examination | don’t know 
who did make out the 6th page. 
1f)5 Q). Did you compare Exhibit No. 5 with the books of ae- 
Court of MeLean "ay Mig Nice - and the Yellowstone River (on- 
tracting Company and vouchers whose numbers are marked in the 
right-hand columu of the exhibit to see whether the amounts charged 
thereon corresponded with { he amoun ts which appeared LO have been 
paid by Jolin A. Mel Call for said COMLDATLY by the said books and 
vouchers ? 


Same objection. 


A. I compared the first tive pages of this statement with the books 
and vouchers, and found them to be substantially correct. 
(), When was that? 


«- 


Sate objection. 


A. About the middle of last summer: I ean’t tell the date. 
Q. Did you then have vouchers corresponding to items numbered 
In the right-hand column of this exbibit, 15,17, 20, 25, 52, and 69? 
same objection. 
A. I had youehers for Nos. 15, 17, 20, 52, and 69. There is no 
voucher marked 25 as I can find on this exhibit. 
Q). What did you do with those vouchers, and where are they? 


.< 


same objection. 


ahs. 1 
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A. I gave them to John A. McLean; I don’t know where they are 
how, | | 
(). (Book marked by examiner letter R, and shown wit- 


4  oness.) Do you know in whose handwriting the entries in 


this book are made? 
Same objection 


A. It — in the handwriting—that is, most of it—of one R. D: 
Gutyvesell; some of itas in the handwriting of John A. McLean. 
4). Who was Guteesell, and what connection had he with this 


business ? - 


Same objection, 

A. Ile had sonie teams working for the Yellowstone Contracting 
Company immediately after I left the employ of the said company. 
The company’s work then was under the charge of Alexander Me- 
Askill, and he employed this Crutgesell to do his writing for him, 


and these entries were made under his direetion. 


(J. State generally'what the entries in this book are, and what 
they appear to show. 


Srne object ion. 


A. These entries appear to be charge be agaist the men for board, 
clothing, and supplies furnished them, and credits for the time, and 
=— chop ped by the 2008 

(Witness shown voucher 051, Exhibit 5,and Exhibit No. 3, 
and his attention called) to item)” Harry Sergeant, Carrying dis. to 
Te river, SLOO.00, No. O51.) Tell what you know about that. 


“Same objection. 


A. Mr. MeLean bemgy at Fort Buford and being desirous of send- 

Ing a Communication to me immediately at the contonment 

Io °° of Toungue river, distant 172 miles by land, about the 20th 

of Dee., 1876, lired one Harry Sergeant to carry a despatch 

tome, and agreed to give lita S100 for so doing. The despatch came 

to me, and the letter, voucher O51, is in answer to that despatch, I 

know McLean afterwards paid this man S100 tor the said despatch, 
for carrying that despateh., 
(). Is the despateh lost ’ 


same objection. 

A. [L don't know what became of it. [did not preserve it. 

(). Was that dispatch In reference to the tilline of this contract, 
and did it refer to anything else but the work concerning that ? 

Same. objection. 

7. My recollection. is now that it referred to the disposition of 
some teams that Thad sent down to Glendine 2 or 3 davs before to 
bring up supplics necessary for the use of the men and teams en- 


O% ved (1) the contract, 
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Q. (Paper produced, marked Exhibit 6, and shown witness.) What 
Is this paper ? 


same objection. 

A. It is a statement of moneys expended by Wm. Harmon on 
account of the Yellowstone Contracting Company; also of moneys 
received by him on account of the same company. 

Q. Who made that statement ” 

Same objection. 

A. I did. 
106 Q. When? 

Same objection. | 

A. Some time last summer; don’t remember exactly when. 

Q. What do the numbers in red ink in the right-hand column of 
suid exhibit refer to? 


- Same objection. 
‘ A. Vouchers for the payment of money by him. 
Ae i ne , . : . _ ee ae : ¢ . . . 
4 Q. To what do the words Exhibit A, Exhibit C, and Exhibit D 
refer to in Exhibit 67 
Same ebjection. 


A. They refer to the papers now in my hand. 


(The papers referred to, Exhibits A, C, & 1), presented LO examiner, 
ana attached together, anid marked by him Exhibit i.) 


(). To what do the abbreviations ac. in the right-hand column of 
IEexhibit Six refer, and, if to an account, where and upon what book 
is that account to be tound ? 


same objection. 


A. It refers usually in this case to small amounts paid by Wm. 
Harmon on account of the Yellowstone Contracting Company to 
different parties, and charged to the said company on the personal 
books of the said Wim. Harmon. 

(). Have you compared all the items of this account, Exhibit No. 
6, which are marked with numbers in red ink, with the vouchers to 

which such numbers refer? And, if yea, state whether the 
197 «amounts appearing on this exhibit opposite the numbers of 

such vouchers correspond with the amounts that appear by 
sald vouchers to have been paid by said Harmon on account of said 
COMDANY. 


same objection. 


A. | have examined the vouchers and compared them with the 
exhibit and find thev are substantially for the same amoutts. 
7 () Where are the vouchers ? 


4 


same objection. 


A. TL have them in my hand. 
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(The vouchers referred to by the witness are here produced. to 
the examiner already numbered in red ink, from No, 1 to 88, In- 
CluUsIV®, except that there are no numbers OU), $4,& So in the exhibit 
or among the vouchers. There is also a vouchet® marked QO 67. 
These vouchers are all marked by the examiner, Exhibit 8, H 
I. M.) | 
The complainants here offer in evidence Exhibits 5, 4, 6, being 
vouchers of 3.) Books marked Letters A, B, C, D, E, F, G, H, J, Is, 
L, M,N,O, Ppand@Q. Exhibits 6,7, ands, Exhibit 8 being vouchers 
of 6. 
The same objections as above, and, further, because the exhibits 
are not properly verified. 
It is here stipulated between the counsel for the respective parties 
that the books of McLean & MeNider, marked Letters A, B, C, 1), 
, Kk, FG, H, J, kK, L, M, N, O, need not be returned with 
LOS the testimony to the court at Keokuk, but that the complain- 
ahits ray tuke them for use, and will produce them at KX eo- 
kuk whenever the counsel for the defendants deem them to be neces- 
sary for the purposes of the preparation of the defense on the trial, 
and shall give reasonable notice of their desire to have them for that 
purpose to the counsel for complainants by mail, and that the com- 
. plainants shall prepare, wis Sook as possible, tl COPY ot the ledger ac- 
counts of the Yellowstone River Contracting Company on account 
of John A. McLean, as it appears on the ledgers of McLean & Me- 
Nider, itemized from the journal entries, or Gther books of original 
entry, together with the praees of the journal or other books LO which - 
the ledger refers, and shall forward such statement or copy, with all 
reasonable dispatch, to defendant’s counsel at Keokuk. 


Adjourned until Thursday morning, April 7, ISS1, at 9 a.m. 


- ons erepvaininintinney 'S tiaem See hs) a 


APRIL 7, 1SSI— a. m. 
The same parties appeared by the same solicitors. 
Mxamination of E.G. CoykKENDALL being resumed, and being 
cross-examined by defendant’s counsel; he says: 
1499). Cross-examination : 
QQ. Were Vou one of the bidders for the wood and hay which 
was subsequently let by the United States to C. kK. Peek, and which 


" 


Is In question in this case 
Objected to, as not cross-examination and not material. 


A. T really cannot recollect, but my impression is that I was not 
that year; at least, Pam quite positive [did not bid on the hay. 
Q). Did you ke: pany of the books in evidence with your and 
John A. McLean’s testimony, except the two marked letters Q & P? 
| A. | kept only ‘the books marked letters P & (), and those books 
A kept from the time the contract was commenced up to about the 
22 January, 1877. 
(). Did vou not testily by deposition in the case of C. Kk. Peck 
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against The United States, in the Court of Claims, on behalf of 
Peek ? 
Objected to, as not eross-examination, and immaterial. 


A. I did. 


Q). Where was your testimony taken, and who were present ? 


same objection. 
? A. It was taken at Bismarck, Dakota Territory, n Ppresechce 
200 of Chas. M. Cushman, l. S. commissioner, Mr. Walter San- 
born, and IT don’t know of anybody else. My meaning is 
i 


~ simply this, that there were others present, but I can’t recollect 

‘ who they were. | was afterward cross-examined by the counsel for 

- the U.S. in presence of the same commissioner, Mr. Sanborn, and 

} others 

(). Were not the complainants in this case, Wm. Harmon and 

° John A. McLean, present during a portion of the time you were 

' PIVIng your testimony in that ease ? 

' sane objection. 

{ A. My recollection is now that Mr. Harmon was not present at 
any time during my examination in the Peck case, and I think 
that MeLean was for a short time only. 

- (). Were vou present at the time that the testimony of the said 


McLean and Ilarmon was taken in that Peck case ? 
same objection. | 


A. I was not—not at any time. 
Q. Did you know when their testimony was taken in that case? 
same objection. 
A. I know about the time: don’t remember the exact 
20] day. I was in Bismarck at the time. I knew when it was 
Fong on. 
(). I will now eall your attention to vol. 1, filed with the 
, def t's, Hobbs’, answer in this ease at pages of) to 46, inclusive, (blue 
pencil paging,) and also at like pages 105 and 106, and also at like 
pages | iy to Lis, inclusive, ania page 202. This Is cil) admitted COPY 
of Vour testimony iN) thrat CAaSsC., | ask you whether the testimony 
as there viven Was hot true and correct ? 
Objected to, as not cross-examination and as incompetent, irrele- 
Vaht, ane inimiaterial. 
A. It is true to the best of my knowledge and belief. 
() Whit Were the terns oft Vour employment as to compensation 
for putting In the hav and wood in question at Tongue river can- 
| : 
tonment ? 
Same objection. 
A. There was not a word said about compensation until T was 
paid otf, iit the end of the service, [ then received S100 per month 
and necessary expenses from the time I left’ Bismarek until | re- 
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turned, then Mr. McLean & Mr. Harmon each paid me some, as my 
account, will show. [think Mr. Harmon paid me $100, and 
202. > Mr. MeLean paid me the balance. 
(Q). Are youinthe employ of MeLean and Harmon or either 
of them at the present time ? | 

A. Tam not; am not in any way connected with them in a busi- 
ness relation. | | | 

(Q)) Have you been in their employ since they settled with you for 
your work at the Tongue river contonment referred to ? 

A. | have not been in the employment of Mr. Harmon since that 
time: was connected with Mr. McLean in a business way in a wood 
contract in the summer of IS77, which terminated about the last of 
August of that Vear., And fave smnee done several little Jobs for 
him, not in the aggregate to exceed 2 months’ work. 

Q. You were employed and paid by MeLean & Harmon for mak- 
ing up Exhibits 3. & 4+ and 6 & 7 inevidence before the examiner in 
this case? 7 

A. Was emploved by them to make out such of those exhibits ils 

I have testified were made out by me. T was not paid any- 
203 thing for this, and did not charge them anything for it. 
(). Who kept thie Store, if any one, when you were working 
— the firm in supplying wood and hay at Tongue river? 


Sime objection. 


A. We had no store as Is eenerally twuiderstood by a store. I had 
some tobacco-pipes for sale, and that 1s all T had for sale. These I 
sold to the men who were working for this Co., and a small amount 
to outside parties. [also sold) some supphlies—bacon, flour, sugar, 
colfee, tea, grain, axes and handles—to the men working for the 
company, Which was properly charged to them, and some to outside 
parties. This last amount did not exceed perhaps S150. 

Q. Were all such sales entered upon books letter- P. & Q.? 

A. They were to the best of iy knowledge an behef. 

(). Can vou CVE In the aggregate from the books P & () about 
the amount of the pay-rolls under your administration at Tongue 
river? | | 

A. IT can in time. | 

(). Can vou C1Vve In the ageregate the CX Pehses Incurred under 
your administration at Tongue river in carrying out the Peck con- 
tract in question for hav and wood? I mean approximate the ag 
; eregate amount trom P & @. 

204 A. | can in time. My recollection is now that up to the 

time I left Pongue river. that the eX pehses of the concern 
then uncer hy Immediate charge—ot the waves of men working by. 
the month or day, of teams working by the day, of wood cut by the 
cord, of wood cut and delivered at the post under sub-contracts by 
me, of supplies purchased at the post, which consisted principally of 
heef—amounted to about between $13,000 and 815,000. [ state this 
from memory. That is my recollection of 1t now. This amount 
does not include the price of supplies sent me by complainant Har- 
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mon from Bismarck. On reflection, [am satisfied that it exceeded 
the largest sum mentioned. It must have been at least $17,000. 

(). And all the items entering into the estimated aggregate 
amount in vour last answer appear on books P & Q, do they? 

A. Lthink notallofthem. ITwillexplain. I think there had been 
about 2,000 cords of wood cut by the men which had not been meas- 
ured, and proper credits given to the men who cut it at the time I 

left; also some of the time, perhaps, of the men who were 
205 working by the day or month had not been credited tor their 
~ work, and would not be until the end of the month. 
). Tlow many cords had been cut at the time vou left? 
A. About saa cords. 
Q). Before you left, had vou finally abandoned the cutting the hay 


to fill the contraet ? 

A. Yes. 

(). What are about th aggregate expenses under your adminis- 
tration, as shown by books P & Q,up to the time you left ? 

A. As I stated before the expenses of that part of the contraet 
which Was under miy lmediat charge ritst have amounted to 
S17,.000. [dont know whether these books show all that amount 
or not. The 2.000 cords of wood which J spoke of as not being 
measured had not been credited up to the different men who cut it 
before I ieft!. [can in time give oe exact amount of expenditures, 

r as shown by these books, up to the time | left. 
Redirect examination : 

Q). In speaking of these oxy nditures during your administration 
at the cantonment, you speak of the expenditures under your im- 
mediate charge, what expenditures, if any, made in filling this con- 
tract at this time were not under your immediate charge ? 

Objected to, as immaterial, incompetent, and irrelevant. 

206 A. The purchasing and forwarding of the supphes, tools, and 
lnacerials sent to meat different times necessary for the use of 
my calnyp at Tongue river, also the CX peclises and pay of the teams 


employed to haul these supplies, tools, and machinery. 


LJ. [i Vour testimony In the case of Campbell kK. Peck, petitioner 
against the United States, vou speak of the petitioner Peck’s hiring 
men and teams, loading and scnding them away to Tongue river, 
purchasing supplies, miaterials, Inachinery, Presses, hay presses LO 
fulfill the Peck contract with, of his having men and teams on hand 
and employed in fulfilling this contract at various times, of his pur- 
chasing wood tor the same purpose, and of his having done and 
suffered various things in the fulfillment of the contract. Now, did 
he, Peck, to your knowledge, ever personally do or suffer any of 


*) 


these things * 
Same objection, and further as calling for the opinion and con- 
clusion of the witness. 
A. He did not to my own personal knowledge. 
Q. How then @id he do or suffer these things, and if by and 
13—170 


seen pln tba 
tee a Re eR tenn ve ie 
; Pea rete I 
- ae zi - re > hay he <4 ms * 


maltese sched ae 
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through certain agccnts, who we Pe those Aagrents, and how did their 


agency arise as far as you know ? 


Same objection, dnd further as calling for hearsay. 


A. He did and sutlered all. these things through agents. These 
| agents were Jolin A. McLean and Wim. Harmon. IL know 
207 and believe that John A. MeLean and Wm. Harmon were 


| associated with Mr. Peck 1) putting in the hay and wood cul 
the cantonment at Tongue river. I know that they paid all the 
bills sand purchased all the supplies Incident to that contract. 

A). Lidl You evel Know or hear of any other contract or agreement 
of ageney between Peck, Harmon & McLean than the contract of 
that Goparthnership about which you spoke in your direct examina- 
tion herein, and which partnership was known by you as the Yel- 
lowstone Contracting Company % 

Same objection, and as leading & suggestive. 

A. I never did know or hear of any other contract or agreement 
of agency. 

Recross-exanmination : 

(). Did you not state In your examination-in-chief that you knew 
of the alleged partnership through statements of John A. MeLean 
and Win. Harmon, and is not this the truth ? 

A. IT presume [ so stated in my direct examination; it is the 
truth; and [now state that IT knew it from the statements of Jolin 
A. MeLean and Win. Harmon and other attendant circumstances. 


Redirect examination : 
Q). Did you ever speak with or have an introduction to Campbell 
K. Peck ? 
Objected to, as immaterial, irrelevant, and incompetent. 
A. | never spoke to or have been Introduced to the sald 
20S Peck > he wa; polntoad out to me once at Bismarck as berg 
A amp bell IX, L CK, 


Q. During the fulfilling of this contract was Campbell kK. Peck 
ever to your knowledge at the Toneue River cantonment, Gelen- 


dine, ort: Buford, or any other point north or west of Bismarck, 
5M We 

Same objection. 

A. lle Was not to maiy knowledge at anv of these points. 


It is hereby stipulated by the counsel, as the testimony during 
the examination Was read over to the witness, the further reading 
of the same to him by the @xaminer is waived. 


H. G. COYKENDALL. 


POY Ti stimnon i/ or //. (;. Crh nedall. 


210 APRIL 7, 1880. 
WinnttAM TLArwoN. a witness produced on the part of the 
complainants, being first duly SWoOrTT, deposes and SilVs; 


ae 
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(). What is vour name, residence, age, occupation ? 

A. Wm. Harmon; 45 years old; present residence, Fort A. Lin- 
coln, Dakota Territory ; occupation, post trader at that post; dab- 
ble some in contracts; have a large business house in the Black 
Hills, and am a manufacturer of flour in Minnesota. 

Q. Are vou the member of a firm doing business at Bismarck or 
Fort Lincoln, and were you a member of any firm doing such busi- 


ness In 1876 & S7i7@ ? 


Objected to as Incompetent, Immaterial, and irrelevant. 


A. There was a firm by the name of Wm. Harmon & Co. doing a 
eeneral merchandise at Fort A. Lineoln in 1S76 & IS77: at the 
prest rit time if Is Won. Llarmon alone. 

— Q. Did you know Campbell kK. Peck in his lifetime; if yea, when 
did you become acquainted with him, and how long did you know 
him ® : } 


} 


Same objection. 


A. | first met Campbell Kk. Peck in IS70, at Keokuk, Iowa, and 

have been acquainted with lim, more or less, up to the time of his 
demise. 

211 (). In the summer of 1S76, did you ever have any conver- 


sation with Campbell K. Peck in regard to any expected con- 
{ 


tracts with the quartermaster general of the United States tor the De- 
“antonh- 


- 


mirtinent of Dakota for furnishing wood or hay tor the then 
| 
ment of Pongeue river, Montana T 7 
Same objection, and as ea 
A Fee 
Ques. When and where was the first 


. ) 
. ' iy 7 ; : | . ‘ f , , ¢ ov? ‘ i | ‘ ‘3% 
him on LilIs SUHTCCL: who was present, and What Was sald, 


. . ; *,* ] % . 
‘conversation vou had with 


, 


IK. Peck came to 


| ! eB ae 
\. It was about the middle of August, IS76: ¢ 
, ’ ‘4 : B | ] | ? } . , Bue 
mv othee at Fort A. Lincoln: petheiect Ine a teiervram recelvead Trom 


: 4 ‘ ’ oe ee Pode er + | " + : ft 7 7 _ ar } , ; ; ; 
Nev. I. ¢ Cord awardihe Dit the contract tor hav and wood at the 
: - ? 


ene ° ree . , , - : > } 
ecantonment of Tongue river, M. T., wishing to know if | would not 


" saa r 6c 2 4 | " 4 > «J + ‘ " , 4 ] ] ; ti - 
cr¢) JT) with Pyldd) GC Td Lhe COMlract aiter a Great deal Of talk Over 
] } : 1} 
tiie ga er. We Lr™Preed he | on { Tite Lo (7 () 1) togvethe Cau i a 

| f } yf f 4] } 1 ‘ | 

hy PULLIN Up tris proportion OF tie Dor tO Carl OW this Work 
i ae i i 
>: i OF 
we elt tha neXt daV ana Wenht to Bismarck no OF Was present al 
, r ‘ 
t ¥ t | 
this conversation that | know o 
. } i] et ae ee wy |, a & “4 
(). Piel vou have another conversation on this subject iif SO, When 
? } aye | } ‘| 
atid Weal Wiis eae 
same ovrection. 
7 i ST ie 3} : “ee # ! PSOE: AO be ae. >: 
212 A. That dav or the next Mr. Peck and myself were in Bis- 
} CAVE and otal | “a 
marck. Peek came to. me and. said that John A. MeLean 

ce ms ; cs ., ; : ) 3 

Would tike to Jon Wa With Us. l nade no objection to it. On the 


contrary, was in favor of it. After agreeing then to all the de 
we three went over to my office at ort A. Lincoln, drew up a co- 


BL oe 
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partnership paper and executed it there in triplicate, each party 
taking one. 

(Exhibit No. 1 shown witness.) 

That is the paper. 

(). Was anvthing sald at these conversations ly Peck as to the 
name in which the bid was made for this contract? 

Same objection. 

A. There was. Mr. Peek stated that he made the bid for the 
work‘in the name of Durfee & Peck, claiming although that Mr. 
Durfee was dead he was still transacting business under the name 
of Durfee & Peck. : | 

(). [s exhibit No. I—sien l ly the parties Whose names appear 
at the foot of it—other than the name of Durfee & Peck, and who 


F 


slened that signature * 
Sane objection, 


A. Itis. ©. kK. Peck: signed the name of Durfee & Peck. John 
A. McLean wrote lis signature, and T did mine. IT saw them all 
stoned, 
213 Q. Why did not Peck sign his own name and sign the co- 
partnership contract In own behalf, if vou know ” 


Same objection, and as calling for the opinion and conclusion of 
the witness, 


A. lor the reason that he had biel for the Contract 11) the hae 
of Durfee & Peck ; that-in entering into this copartnership he éx- 
pected the contract with the Government'in the name of Durtee & 
Peck, and therefore he entered in the copartnership contraet in the 
Same PDahe. 

). When was ks contract of copartnership executed and deliv- 


u- 


ered to the respective parties ? 


Same objection. 
A. The same day it bears date. 
Q. Who were Durfee & Peck ? 
Same objection. 


A. Durfee & Peck were a firm who had been previously and very 
recently before this time laree Operators as Indian and posts 
traders, army and Indian contractors, owning a line of steamboats 
running on the Missouri river. The firm name was Durfee & Peck, 
but they had associates; their names were E. H. Durfee & C. K. Peck, 
these were the only members known as the firm. 

Q. After this copartnership agreement was signed, what was next 
said and done about obt: auning the Government contract, OlV- 
214 ing the bonds for the same, and when was it finally executed ? 


Sane objection, 


A. It Was then aerecd threat Mr: Peck should Lo TO St. | raul for the 
purpose of executing the contract; McLean remain- at Bismarck to 


eee iy 


Es i | 
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attend to some details towards the work. The next dav I left for 
St. Paul myself, and on or about the 27th of August. The contract 
Was made In the name of C. kK. Peek and on the part of the Govern- 
ment by Maj. B.C. Cord, I myself furnishing the bonds to the 
amount of 830,000 tor the fulfillment of this contract on the part of 
C. kK. Peek. As soon as the bond was accepted and the contract 
signed we telegraphed to MeLean to push on with the work. 

Q. Were you present when the contract with the Government was 
executed by Mr. Peck and before its execution in Maj. B. C. Cord’s 
otlice: and, if so, What, if anvthing, was sald then about the contract 
being In the name of Durtee & Peck, and who said it? 


Same object lOD. 


A. | was present, There was 2 conversation about the contract 
bemg made in CC. kK. Peeks namie: that is. the- he, C‘ord, could not 
give a contract to a dead man, or words to that effect. That was the 
reason assigned for the contracts being in ©. BK. Peck’s Pade, Cord 

said this. 
210 (). State what vou next did and what Mr. MelLean and Mr. 
P ek did, So fi ads Vou le rye Ww. towards doing the work alk f1]- 
filline the Government contract. 


Sane Oly CTLION, 


A. T think Mr. Peck left shortly after for the East. I immediately 
went to work and purchased machinery and tools, such as steam- 
power hay Press, hIOWePs, ritke 3 forks. axes anid helves: eoeneral SUp- 
plies, such as provisions and grain, and shipped the same to DBis- 
marck, to be forwarded to the cantonment of Tongue river, M. 'T., or 
In that vicinity, for the purpose of filling this contract; to make 
rough estimate I should — that my disbursements at that time was 
not far from SLO000,00. 1 followed the supphes to Bismarck, Me- 
Lean having. gone previously with teams, material, and supplies 
forward for the purpose of doing this work. About the 5th of Sept. 
[ Jeft Bismarck on the steamer Nellie Peck for Fort Buford, having 


these supplies on board, expecting to find MeLean at work on the 
Big Meadows cutting hay. The first night out from Bismarck the 


boat tied up by the side of the steamer I. H. Durfee, then on the 
way down the river. MeLean was on boa:d the Durfee. He 

then Informed brie that he had been al the Bio Meadows, 
21H the place where we wanted to cut our hay; that Leighton & 


Jordan had 2oO tons of hay or thereabouts cut and stacked : 
that they had made a surround of all the grass suitable for hay in 
the Big Meadows with a crew of about GO men, and wished to know 
what we were to-do under the circumstances. | told him to goon down 
to Bismarck, procure more teams and men, push them forward to 
the Yellowstone river as fast as possible; that I would go on with 
the boat to Buford with the supplies and machinery; that on his 

. ; " ; ; - } . . } 
arrival at Buford we must Pulsii OlL UP The Yellowstone, cut the hay 
if it were to be found on that river or at any pomt of the compass 
within 70 miles of the cantonment of the Tongue river. I returned 
) ald bo: sismmarck, and immediately telegraphed to Chandler 

on said boat to Bismarck, and Immediat V telegraphed to badiaiel 
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Harmon at Sunk Center to send me 50 good teams to Bismarck for 


the purpose of going up to the Yellowstone to assist in filline this 
contract. : 

(). Did you ever get those teams? If so, where, and what became 
of them ? 


Same objection. 


A. Tadlid.) They arrived ina reasonable length of time at 
Zid Distnarck., and TP sent them tl} the river at once to work Ol 
this contract. 

Q). Do vou know whether or not this contract between Campbeli 
KK. Peck and the United States was the same eontract for wood and 
hay referred to in the copartircul aVreemecnt exhibit R cis awarded 
Durfee & Peck, whether it called for the same amount of wood and 
hay to be furnished at the same place and on the same terms as the 
contract referred to in sed dexhiabit g ariel the hic nied proposal of 
Durfee & Peck, of which Peck liad informed you, as vou have tes- 
tified ? 

Same objection, and farther as leading. 


A. It was the same contract. It called for the same quanti-es of 
wood & hay to be furnished atthe same place and on the same terms. 
Q). Did the Yellowstone River Contracting Company have an 
oflice ? 
Objected to same as last above. 


A. Tt did. 
Q). Where was it, and who had charge of it? 
Same objections. 
A. At Fort A. Lincoln, D. TT. T had charge of it. 
218 (). Did vou keep any books of the COMpAany ? If so, state 


Whether 1 ith entry ly Separate SC of books, ar in) your OWT) 


or your firm's: and state generally whether or not this company 


took the general charge of the fulfilling of this contract. 
Same objection. 


A: | Opec | il sepa sale Sel of books. known is the Yellowstone River 


Contracting Conmpany’s books, but after a while [ made all entries 
of disbursements on the firm books of Wim. ITarmon & Co., and 
after these disbursements were all made and the account closed, the 
balance then found due the firm of Wm.dTarmon & Co. was charged 
up to my personal ac. on satd books. This company did take the 
CYe!HAEKA 


F 
River Contracting Co. took such charge. 


| f fulfilline this contract, | mean the Yellowstone 


i charge () 


— 


(). What members of this Yellowstone River (Contracting Co, 


hired the men and teams, bought the supphes, machinery, and 
utensils used in fulfilling this Government contract, and what mem- 
bers paid for the same on behalf of this Contractine Co. 


Sane objection, 
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219 A. John A. MeLean and myself. : 

Q. What did a KK. Peck do, if anything, about 
pe forming the wor K or paving the expenses necessary for fulfilling 
the contract. 


Same objection. 


A. He done nothing, nor paid anything; furnished no money. 

(). You state in vour testimony above that when the disburse- 
ments made by Wim. Harmon & Co. for the Yellowstone River 
Contracting (lo. Were complet a the amount found 2 from the 
latter to the former was charged up upon the books of Wim. Har- 


‘ } 3 i } } 
mon WwW Co. to vour persohak account. State whether that charge 
eae. ct ued. eras j on & 
has ever bech setlied UP ahd pPuld bV Vou to \\ tik. Llarmon XW Co 


Same obpyection, 


A. It has. 


(). state about how mueh in the ageregate above the amounts 
| PR | Spee oi . 
Vou re Spe ctive! reCcerves mR Vou called ws elean CUCL ¢ xpend (| 
this Y xk sae es l a a Slt iilling this Government 


COnNLrACL. 


same objection. 


220) John A. MeLean expended something over $13,000. prin- 
eipal, without Interest; myself, over 825,000, The total amount 
was over 857.000, without interest. The interest account up wo July 


1 
1, ISSO, was somet thing over S1O.Q00,00. ldon't remember thee Xac f 


amount. 


(). After the contract was signed no isayv Peck immedtately went 
vast, vou think; when did you next m eae 


Same obi ction. 


A. I met him at largo, Td ig lt might have been a month after 
that. It was a mere accidental mecting. 
(Q). Did vou then tell Mr. Peck all 
of the work. the e X px nditures made and to be made, the habilities 
incurred, and what, it anvthing, did he sav in regard to his ap- 
Lioh or proposed action of yourself 


Vou KOUCW about the progress 


proval or disapproval of the ac 
and MelLean ? 

Sane objec tion. 

A. I told Mr. Peck that I feared that we would have ereal diffi- 

culty 1 finding t the bery Ly lo the Contract: that if we did find if if 

would cost us at least S70 per ton. [| also said to him that 

221 we were doing the best we could to procure the hay even at 

e compelled to draw upon 

and agrecment made at miy 


this expenditure; that I would 
him largely, as per the understanding 
office on the day the copartnership was entered into to furnish his 
proportion of the Money LO Carry 1) this work. [Lis reply Was Vou 
can draw on me at sight at Keokuk, lowa. I went ahead in the 


Salhie conversation ana told hig 11) se neral Way what, had been 


done and about how much money I had already paid out in this 


enterprise, SO he knew fully all the details—as much as | did Mny- 
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self. He did not disapprove of anything which had been done, but: 
said go ahead and do the best vou can—as from information he had 
received from officers who lad just come down from there that he 
thought the hay could [be] procured in the country. 

Q). Wirat did you do about getting money from Peck to carry on 


this work ” 


i) 
Pa | 


Sane object LON. 


Zee A. Shortly atter this conversation [ drew a sight-draft on 
him for 85.000. wrote him a letter advising him of the faet: 
telline linn that | would he compelled LO draw aan shortly fora 
like amount, but as long as | had money of my own IL would be as 
Casy On linn cs possT bie, That is, 11) substance, ads hear as | CAli rC- 
member the contents of that letter. In due course of time the draft 
came back protested with no explanations whatever. 
Q. When did you next see Campbell K. Peck ? 


i . 


Same objection, 

A. Twas in New York some time in October. I reeeived a tele- 
eram from MeLean asking him to meet him at St. Paul as soon as 
possible. [returned here after aday or two; we got Mr. Peck here. 

(). About what time was this that you hiel in St. Paul: about 
how much money had vou, and about how much had McLean ex- 
pended for the Yellowstone River Contracting Company in fulfill- 
ne this Government contract, and what had Peck furnished ? 


Same objection. 


A. We met here about the third of Novy., 1876; that is, here at 
St: Paul. [Thad expended up to this time in the aggregate, to the 
best of my recollection, about S1LO,000.00,  MeLean told me that he 

Was out from 82,500 to 85,000 at that time. L know he told 
223 both of us at that time how much money we had expended. 

Qur expenses were, going right on, and there was several 
thousand dollars due tor various things at that time. Peek had 
furnished nothing. The might have paid out something in expense 
money in travelling around. [fT was treasurer of the company, and 
he bad paid nothing to me. 

Q. When vou made this copertnership Phe Yellowstone River 
Contracting Company, did vou know what the financial standing 
and responsibility of Campbell kK. Peck were? 


Same objection. 


A. At that time [L tiael not il doubt about Hs responsibility. | 
thought he was worth at least SZOO0.000, and he expressed himself to 
me in that air of contidenee that IT had not a doubt as to his respon- 
sibilitv. Tle said all vou will have to do when vou want money tor 
hiy proportion will be to draw on me at sight. The question was 
raped til the Lite ot thiis 1 this Way by MeLean. Llow about 


money to Cal \ ()]} thus work, MeLean sald: | clit ready to pray over 


ue 
to the treasurer, Harmon, whenever he calls for it, my fourth 
224 or my share of the money. [T remarked I was ready to put 
in my share of the money. Peck replied: All Harmon will 
have to do is to draw on me tor mine when he wants it. 


- & 


> 
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Q. Had vou made any inquiries or learned anything new to you 
about Peck’s financial standing or responsibility on or prior to 
Noy. 5d, 1876? 

same objection 


A. Well, I had drawn the draft I have testified to, and it came 
back protested. [| made no enquiries until I got to St. Paul, about 
Nov. 5. I then made enquiries, and learned to my surprise that 
Peck was in a hard box; that he was lard up. 

Q. What, if anything, did you or McLean, in your presence, say 
to Peck at this time about his furnishing his half of the money 
needed to fulfill the Government contract. 


Same objection. 


A. [told Mr. Peck we must have some money to go on with this 
work ; that we could not be expected to go ahead and furnish all 
the money, as we were then doing. Peck then came right down 

frankly and said that he was in sucha position that he could 

not give us any money. During this conversation, which 

lasted for some time, 1 told Peck that it placed me ina bad 
position, as IT had furnished the bonds to carry on this work; | 
must sce them protected from all harm, and as he could furnish no 
money, I wished him to give mea power of attorney to collect all 
monevs due on this contract from the Government; that is, all 
monevs due or to become due on this contract; soon Nov. 4th he 
gave the power of attorney as requested. 


(). Is Exhibit (), now shown you, this power of attorney referred 
to? 


same objection. 


A. It is. 

Q. What, if anything, was said about the partners who furnished 
the money receiving interest in the final settlement upon the 
monthly balances of the amounts they furnished above the amounts 
they received from the Contracting Co. 1n carrying on the work ? 

Same objection, 

A. At this time when the power of attorney was given I 

226 sald to Peck that monev Was worth 12 per cent. per annus 

in the banks at St. Paul, and that McLean and myself should 

receive Interest at that rate on monthly balances of money advanced 

by us to the company. Ile said, certainly, that was no more than 
right, and charge it up on monthly balances, which we did. 

(). What, if anything, was sald in this conversation as to the dis- 
position of the proceeds derived trom the fulfillment of the contract 
and the purpose of making this power in this regard ? 

Same objection. 

A. It was understood and agreed on that on the completion of 
the work and the Money paid over to me, first, | should liquidate all 
bills against the company; second, deduct all advances with interest 
made by McLean and myself, and pay to him, Peck, any money 
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paid out in expense money on this contract; 5, the profits were to 
be ‘divided as per Exhibit No. 1. It was talked over among our- 
~( Ives anid lyr re | pon thist this power Wiis made tt) protect 

270 ome and MeLean for money advanced. 
Q). When was this power executed and to whom was it de- 
livered, and who delivered it? 

Same objection. 

A. It was executed in St. Paul in the office of Judge Flandrau, 
and deliver . by Peck to me at that time. 

CQ). State whether or not vou would have furnished the portion of 
said MOne ys Vou dic fuirnish. meurr the linbilities and perform the 
ur and perform in carrying out this con- 


services Which you cid ine 


} 


tract, Withont thre agreeni hits, cont icts, ang power of attorney 11) 


evidence, in reliance only Thpoon) tlic personal lissboality and agreement 
of Peck to pay vou therefor... 


Same objection, and further as calling for the opinion and con- 
clusion of the witness, and as leading and suggestive. 

A. L would not have gone ahead anv further unless [had got 
that power of attorney or advanced any more money if [could have 
it ped it. | 3 | 

(). You say vou furnished the bonds for this contract for Peck ; 


‘ 
df 


Whe Were thre bondsmen anid how Caliic they La ~108) : 
ae Ob CLIO}, and further as not the best eyvidenee, 


225 A. C.D. Hetlelfinger and Ek. A. Harmon were the bonds- 
men; they signed the bond at my request. EF. A. Tarmon 
IS a broth roof maine. | 
?. What, af anvthing, did Peck say at the time the bondsmen 
9 


his being able to procure bondsmen here * 


Were obtaimed about 
Same obrection. 
A. Nothing at the time, but por vious TO this at Bismarck. Ie 

said as it would take time to send to Leavenworth or Keokuk and 

obtain bonds, “cannot you or MeLean furnish bonds in St. Paul or 

Minneapolis 2” W e both sila Ves. So if Wiis agreed Lpon that I 

should come down and furnish the bond. 

(). After the power, Exhibit Q, was given state generally what was 
dome > Vol ein MeLenn als iit tj lfilling the (rovernment Comltract, 
and what part of it you did comp | 

Same obrection. 

A. We cid hot complete the hay prae of the eontract, but We did 
pout the wood 1). 

-Q. Tell what- you did about procuring the payment of the 
S1O9190.357 from the Government. 

Same objection. 

-, This aout Wiis found Wn CAXCCSS due Oy} the wood atter le- 
ducting the amount charged by the Government for the non-fulfill- 
ment of that part of the coniract pertaining to the hav. I went to 
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(% 
: Washington ; met Mr. Peck there by agreement. The matter 


229) was referred to the Secretary of War, we endeavoring to get 
the full payment for the wood, claiming that the Government 
had no claim against us. The Secretary of War did not see tit to 
set aside the charge made by the | JuUartermaster I epartment, [le 
made an order directing the chict quartermaster of the Department 
of Dakota at St. Paul to pay over this amount, but to In no way in- 
validate this claim against the Government in the Court of Claims, 

ohn that any suit we might bring in the Court of Claims. 
~ (). Tell what was said between vou, Peck, McLean, & Gen. Cord 
' before, at the time of, and just alter, the payment of this money, as 
‘ to the party to whom if should be paid, and the disposition of the 

money when paid. 


! Same objections. 
I 
( A. The money had been here several days. I went to Cord, spoke 


to him about this money, Hesaid Peck had written to him to send 
the vouchers to Keokuk and he would sign them, and that Peek 
wanted the money sent to him there. Gen. Cord remarked to me: 
“ You must get Peck here yourself in order to protect yourselves ;” 
that is, nivself & McLean. My impression is this, that Cord sald that 
although Peck had written for the Money to be sent to Keokuk that 

we must get Peck here, and come with him to his, Gen. Cord’s 
~ ee 250 office, that the check would have to be drawn in Peck’s name 


| ee a 


| and passed to him, Peck. telegraphed for Peck, who was in 
Chicago, to beech me here, as wanted LO get threat hohey. lle Cue. 

MeLean, | eck, Gren. Sanborn, ana mvself went to Gen. ¢ ‘ord’s ofhee. 

(ren. Sanborn made the remark to Gen. Cord: We have come here 

to vet thisat Money ; and wrote the receipt on the voucher tor Gen. 

Card to s1¢n On behalf of the Government and Peck as a contractor. 

After that was done Gen. Cord wrote eut lis check, payable to the 

order ot ¢ ampbell IN ‘ beck : handed it over on the table. Peck took 

the check and put it in his pocket. We all left and went over to 

d Gren. Sanbern’s office. After arriving there Gen. Sanborn made 
ns some suggestion about having Peck todorse the check over to me. 


Peck vots up and SaVvs tO McLean and myself, Les’s eo down to the 
Merchants’ Hotel. We did SO; Sal down 1a the lobby of the hotel. 
[ says to Peck, I] want to go to Minneapolis on the next train; put 
VOUr Tate on the back of that check and hana it over to me. | 

SOOT} discovered by his auctions { byeat he wanted to keep cl por- 
251 = of it. After a good deal of talk backward and and forwards he 

ssid if | would or} ve him the odd sum over 810,000 he would 
Indorse the check Over to me. | aecepted the proposition reluctantly 
and took the check and went home after paying him the money 


which was going to him. 

Q. Do you remember whether or not Gen. Cord said in the pres- 
, ence of Peck anything about his being willing to pay this to you on 
be your power of attorney were it not for the prospective litigation In 


the case ? 


Same objection. 
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A. T don’t remember anything of that kind. bee 
(Q). What, if anything, did Peck say in regard to the eround of his 
claim to the $919.57: whether it was for moneys that he advanced 
Or Of} account oft His bec seities ? 
Same objectaon. 
A. He made no elaim, only that le was pushed to the wall and 
? . : : } 
had to have some money. Ie said he knew I ought to have the 
money and needed it, but he needed some money and must have it. 
Adjourned until 9 o'clock Friday morning, April 5. 


2 ~Fripay Mornxina, April 8, 1S81.—9 a.m. 
ared, by the same solicitors, and the 
resumed, further testifying, he 


233 
The same partios appr 
examination of Win. Tarmnon bemg 
Says : | 
Q). Were vou present when the power of attorney to Sanborn & 
King, pleaded in the Sth paragraph of of the bill dated March 5, 
IST7, was executed, or at any talks had with Peck at or before the 


Sie 


time of its execution about the 
—Objected to, as Incompetent, irrelevant, and immaterial. 


A. I was. 


QM. When and where was-the first talk and what was it? 
Same objection, and, furthey, as hearsay. 


A. I think the first talk we had about it was in Gen. Sanborn’s 
office, in St. Paul; that power was made in Washington, and. this 
talk was before we went to Washington. TP cant remember dates 
exactly. 1} can’t remember the details of what was said in St. Paul, 
but remember definitely what was said in Washington about it. 

Q. When and where were the talks in reference to that pewer in 
Washington with or in the presence of Campbell kK. Peck ; who was 
present and what was said ? 


Sa be object lON). 


A. Inthe office of Sanborn & King, in’ Washington, the 
same day the power was made; Gen. Sanborn, Cha’s King, his 
partner, Mr. Peck, and myself were present, besides some 
clerks in the office. L «lon suppose they (the clerks) heard the eon- 


ap” 


oe 
eded 


versation, It was agreed upon between C. KK. Peck and myself 
that he should give an irrevocable power of attorney to Sanborn «& 
King, with full power, on their own judgement, to go ahead and ad- 
just this contract: matter, collect anv and all moneys on the same, 
anid pay the same when collected over tO mvself, treasurer of this 
company, after deducting their fees 

(). What, i anything, was said as to the final disposition tliat 


} 


should be made of thre bronev abter its collection * 
Same objection 


A. 1” ck tole bhit after [ shroud Vol the money ta pret Johan A. \[e- 
Lean, myselfyand any and all bills against the company, with inter- 


+4 
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est. If there was anv money left I was to divide it up, as by the co- 
partnership articles pay it over to the respective parties. 

Q. Was this talk had before and at the time of the execution of 
the power ? 

Same objections. , 
254 A. The tirst talk was between me and Peek, before we went 

to Sanborn «& King's office, at the National Hotel in Wash- 

ington, and it Was agreed upon in that talk Just as stated in my an- 
swer, and then we went to Sanborn «& Kings office to talk the mat- 
ter over with Gen. Sanborn; then and there the power of attorney 
was drawn and executed by Peck. 
Cd. Opy of power of atlorneyv to Sanborn & King shown Withess.) 


Y. 
Is that il COpyV of the power ot attorney LO which you refer ? 


Oljected to same as last above. 

A. at 2... 

Q. Was it executed-and delivered—that is, was the original—by 
©. kK. Peck to Sanborn & King on the day it bears date? 

Same,objection. 

A. It was. 

( ‘OPV power ot attorney Peek LO Sanborn XN King, inarked exhibit 
J, and offered in evidence. 

Counsel for defendant admits that this is a duly certified COPY of 
the origmmal, and all objections to the form of the certificate are 
waived, but objects to the paper on the ground that it Is Incompe- 
tent, Immaterial, and irrelevant. 

POO) (). About how much money had vou, about how much had 
John A. MeLean, and how much had Campbell kK. Peck paid 
Into or paid out for said Contracting Co, at this time? 
Objected to, as Incompet nt, Immaterial, and irrelevant. 


A. [can only ap-roximate as to myself. L should say I had put 
in about S16,000. Peck head pul nothing Lh) CXCEPpLt lis personal CX- 
penses—travelling. This might have been a couple of hundred dol- 
lars, or perhaps S500, or some such matter. 

(). How much was the indebtedness of the Contracting Company 


at that time, and about how much more money was required after 
that to fill the wood contract ? 


Same objection. 


A. There was an indebtedness of the ¢ ‘ontracting Co., how much 

[ cannot say, asthe bills had not all come in at that time. I knew 

ut the time it required miany thousands of dollars to meet the wood 

contract, for the reason that owlhe to the Hiahv obstacles that We 

would have to contend with, and had contended with, in getting 

nore men and materials to complete the work the following 
spring. 

et) (). Wasanvthing said between you and Peck about the state . 

of these accounts, Who would advance the necessary money 
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to fill the wood eontract. or the probable amount that would be com- 


neg to either of the members of the ( ohtracting Co. on the final set- 
thement; if so, what Vas <td * 
Same Oly. ection, and further as li aPsay., 


A. At the time the power of attorney was made, of, or about that 
bide’, before thie Powe! Was ¢ recuted, Peck eid that if Wis aereed 
mat MebLean and avself should go ahead and complete the filling 


1 


of the wood contract. as it woul! require él Preal deal Ol money Mm 


thee 


addition to the amount already expended, I do hos think. Peek 
savs, there will be any profit for either of us; the way it looks to 
me now it will require more money, in addition to that already ex- 
pended LO col 


I mean to sav, he said that it would take more money, together with 
that already CX J} nded, to compl te said contract for the wood than 


f contract than the COnLrAact will amount to. 


Pat rae = 
Php raes “cl if 


the contract would amount to. © In this same conversation Peck said, 
While [aa not CX pect tO) Pec ive ahy doney out of this matter, as [ 

have been the indirect cause of getting you into this snap | 
Le: Will do all T canain the future to assist vou 1n vetting this 


Phbcodae At that time IT informed him, ina Verne ral Way, Just 


thow the matter stood, 
7? 3 What, if aavthing, did he SAV as Lo hisapproval Or disapproval 
of what had been done, and what Vou proposed to do in regard LO 


_ 


the Gaovernment contract * 


a 
~ 
—- 
— 
— 


A. lle did hat CIsap prove of adhiy thing had done. LT did hot 
prove of anything that dad been done at all, either by myself 


@. What, if any thing, Was said in regard to there being alive pur 
pose or object in Peck’s giving this irrevocable power outside of the 


i 


sImiple eniployment of Sanborn & King to prosecute this claim, 


Sane oly { tian. 


A. At the National Hotel, Washington, is be | said to Peck that 

I had so much money in already that McLean & myself would have 
fo wo to work shia complete thisat wood Contract 11) order LO have cl 
valid claim agaist the. Government of the United States: that I 
withted thus hatter fixed 11 Some Wave so threat MeLean and myself 
could get our money. He expressed his willingness to do any- 

me that could be done to satisty me to that end. The re- 
sult of that talk was the execution of the power of attorney 
to Sanborn & Whine. 
(). Was anything said at this or any talk after Nov. 4, 1S76, be- 


WHO 
Zoo thi 


4 
tween you, Peck & Mehean, changing the arrangement vou testified 
Was then made as to the method of accounting and interest on 


monthly balances ? 
Sane obrection, 
A. Not threat lam aware ot. 


Q. Were you present when the power of attorney pleaded in para- 


4 


~ 
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graph 9 of the bill from. Campbell K. Peck to Ed. F. Brownell was 
made. 

sane objection. 

A. No, sir. 

(). How, when, and where did vou first learn that there was such 
a power ? | 

Same objection, and as hearsay. 

A. At Bismarck, Dakota Territory, in the spring of 1879, Peek 
informed me of the fact, which was the first that | ever heard or 
knew anything about it. 

(). What did he sav about this power and about any agree- 

239 ment or arrangement with Brownell as to how he = should 
hold any moneys or property collected thereon, and what 
disposition he, Brownell, was, by such agreement, to make thereof ? 

Same objection. | 

A. Hle said that fearing he would be driven ito bankruptey, and 
that the matter would trouble McLean and myself, he had assigned 
this fund or claim to Mr. Brownell as trustee, to be held in trust by 
Brownell to be paid over to McLean & mivself, and that this paper, 
In anticipation of going into bankruptcy, was made out over six 
months before he went into bankruptey, and that he was sure we 
were fully protected in this paper, made out to Brownell as trustee. 

Original power of attorney from Campbell K. Peck to Ed. F. 
Brownell, dated Nov. 15, 1S77, is here produced and offered in evi- 
denee, and is marked Exhibit 10. 


It is hereby stipulated between the counsel for the respective par- 
ties that the examiner shall make a copy of said Exhibit 10 and 
certify the same, and return it with this deposition, and said COPY 
shall have the same form as the original would have on. the trial 

hereof, and the original may be retained by the plaintiff's 
240 counsel. All objections which could be made to the original 
are reserved against the COPY. 

Paper objected to as incompetent, irrelevant, and immaterial. 


Q. Did the Yellowstone River Contracting Company to your 
knowledge ever buy any supplies, machinery, material, or other 
property; hire or employ any men or teams, incur any liabilities, 
pay any debts, or do any business which it was not necessary for it 
to do in carrying out said Government contract ? 


Same objection and as calling for an opinion & conclusion. 


A. It did not. There were some teams that we pul to work to do 
other work outside of this contract. Some of them worked for the 
Government by the day, some of them hauled private freight by the 
peund up the Yellowstone river from Buford to Tongue river, the 
amount received for such labor was placed to the credit of the Yel- 
lowstone River Contracting Company. 
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Q. Did the company or you or McLean employ these men or 
teams in the first instance for the purpose of hauling such Govern- 
ment or private freight ; and, if not, how did this happen? 
Same objection. 


A. Thev were not eniployed for any purpose than to do 


241 - work for the Yellowstone River Contracting Company under 
this contract. ailing tO get the hay as We expected, and 


having more teams than were me eessary TO haul wood, we put these 
surplus teams at work as [T have stated. | : 

3 Was the enployment of these teams and hauling these Gov- 
ernment and private freights a pecuniary advantage or disadvan- 
tage to the Contracting Co. above what would have resulted had 
vou employed or disposed of them, as best vou could under the cir- 
cumstances, Without doing this freighting ? 


Same objection. 


aN, lt Was a pecunlary ndvantage. We received Over SO 000 for 
their work, otherwise we should have had to have maintained the 
PCadiis dle at the CN Perse of the COMPANY. 

Q). Can vou state about how much money vou or McLean or Peck 
advanced or expended in all for this Contracting Co. in fulfilling 


*; 


this Government contract * 
Same objection, 


A. As | stated before, Peck advanced nothing. MeLean myself 
advanced in the neighborhood of S50 000.00. 
() Exhibit 6 shown witness and the numbers marked Exhibit 
8S. Have you examined the various vouchers marked Exhibit 
No. S, and compared them with vour account books and the 
242). account books of the Yellowstone River Contracting Company 
and with the amounts charged in Exhibit No. 6, opposite the 
respective numbers of said vouchers on Exhibit 6, as moneys ad- 
veneed my Vou on behalt of suid Contracting Company is If Vea, 
state how the amounts indicated as so advanced upon the vouchers 
and books compare with the amounts charged in Exhibit 6. 


Same objection, and farther as not the best testimony. 


A. | have-compared them and they agree. 

(). Have you examined and compared the charges upon your 
books of account and those of the Yellowstone River Contracting 
Co. with the charges in’ Exhibit 6 of nvoneys advanced by you for 
said company, which are marked on said exhibit in the right-hand 
column in red ink ac.?) Ti vea, state how the amounts charged on the 
account books and exhibit compare. | 


Same objection, 


A. [ have, and they agree. 


(J. Have you examined caretully the items charged on Exhibit 6, 


together with Vour books. the Contracting (‘o.’s books. ana your 
vouchers to determine as far as possible from your memory ot the 


A I EY A OS 


JOHN W. HOBBS, &¢.; VS. JOHN A. MCLEAN ET AT. 115 


transactions whether vou actually paid these amonnts charged 
245 on Exhibit 6 for the Contracting Company ? 

Same objection. 

A. I have, as far as it was possible. I know as well as I know 
anything that I patd out the money as per Exhibit 6 for the Yellow- 
stone River Contracting Company. 

(). Have you here the books of account of the Yellowstone River 
Contracting Company, which you say you opened at Fort Lincoln? 

Same objection. 

A. I have. 

. Are these the books of account of the Yellowstone River Con- 
tracting Co. kept under your charge or direction: do they contain 
the original entries of the charges for moneys paid, or goods or other 
articles delivered or materials furnished, and of moneys, goods, and 
articles received: were the charges therein made at the time of the 
transactions therein entered, and are they in the handwriting of 
some person or persons authorized or directed by you to make the 
charges in said books, and are the same just and true, as you verily 
beheve. 

Same objection, and also as leading and suggestive, and as calling 
for an opinion. 


24-4 A. IT answer all the matters enquired about in the affirma- 
tive. 

Books produced, 2 in number, and marked letters S & T(H. E. 

M.). 


(). Which of these books is the book of original Chtiry ; and does 
the entire hook eontain ih record of the accounts ot this Contracting 


} 


Co., and if not, what pages of it do’ 
same objection. 


A. Letter T. Only pages from 1 to 18, inelusivere, late to the ae- 
counts of the Contracting Company. The book contains 1S] pages, 
and the rest of it, so far as written upon, refers to the ofhieers’ elub- 
room accounts at Fort A. Lineoln. 

(). What is Exhilnit Letter S? 


Same objection. 


A. It is the ledger, in which are posted the accounts from book 

letter T,so far as they relate to the Yellowstone River Contracting 
(‘o.’s accounts. 
(). State whether or not during the time these entries were being 
made in the Ist eighteen pages of Exhibit Letter T you had any 
other account Upon any other books of account with the Yellow- 
stone River Contracting Co. 


Same objection. . 


A. IT had. 


15—170 


114 JOUN W. HOBBS. &C., VS. JOHIN A. MCLEAN ET AL. 


& 


(). Upon what books of account ? 
Same objection, 
245 A. Upon the books of account-of Wm. Harmon & Co., at 
Fert A. Lincoln 5 
(). Llave Votl those hooks of aceount ay re? 
: Sailne Oly CTO. 
A. | have. 


(). Cac [’ Whose chara Oy ¢ rye tion Were those books’ kept f 


same Obection, 


Londer my Charge and direction. 

Q. Do they contain-the original entries of the charges for moneys 
paid and @oods and other articles delivered, and materials furnished 
to and of Hone vs and other articles received from this Contracting 
Company” Were the charges therein made at the time of the 
tered ? Are they in) thie handwriting of some 


Lradlisactiohs therein ¢1 
a | 4] ~ , 11) wd | . 
je PO) OF PCcrsolis AULHOTIZCG to make such Charges WW Sala MONKS, 
i ‘ 


ama 317c% ~ttena ac % 1 foptly belreve 7 
ame ust and true, a VOU Verily elle ve ! 


A. ‘To all thie matters (Ti wired oft | Haliswer in the affirnintive. 


Books of Won. Harmon XV Co. are hii re produced to the examiner, 
loin number, and marked respectively letters U,V, W,& X (IL. 


()- What ares books marked U. V.& W ? 


nd) sereet tea 
ete ODTCCTIONL, 


P45 © AL Lois a book tor makine entries of sales of merchandise 
my: Vi & Weare cash blotters. where all entries of all eash 

transactions are made. and also entries of all transnetions where eaely 
ChHury hiss LO have ii eredit ice balance the entry made, either debit ar 
eredit. 

The books marke (| letters , : w. \. \. WN X offered in evidence 
by the complainant, 7 

Objected, as comp tent, Inmmmaterial, and irrelevant, and not the 
best eVvide Ce. 

(). Wohasit is book marked letter X? 

Same objection. 


CCOUhALTS of these other books are 


— 


A. lt Isa ledger where “ill these ; 
: . 
Posted, 

(). TL notice im book marked letter S, at page 20, there appears a 
balance of account in favor of Wm. Harmon and against the Yellow- 
stone River Contracting Co. of SS,182.56; where was that carried to, 
if anvwhere ? | 

same objection, 


A. ‘To page 102, of book marked letter X; Wim. Harmon & Co., 


— OPS... FEM ena OS ee hy Iie Ag ate ee ros 
Se a NAS dias —ieiusiiieaion’ 


tm 
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on date of May 351, 1S77—and is on page 235 of book marked let- 
ter \. 

(. Who were Wm. Harmon & Co. at the time these aecount books 
were 1n use? 
Same objection. 
A. The members of the firm were Wm. Harmon and A. R. Ni-. 

ninger. 


247 (). Was there any understanding or agreement between 


you and Nininger before or during the time these entries of 
advances of the Yellowstone River Contracting Company were being 
made, as to whether or not Nininger had any interest in this Con- 
tracting Company or its business, or as to whether or not the moneys 
ana merchandise advanced to that company were advaneed on ae- 
count of the tirm of Wm. Ilarmon & Co., or otherwise ? 


Same objection. 


A. We never had a word pro or con; he had no interest in it any 
way, direct or indirect. 
(Q). Where did A. R. Nininger live, and what, if any, personal 


knowledge er supervision of the business of the firm did he have? 
Same objection. 


A. He lived in St. Paul; he had no jurisdiction to transact any 
business whatever, except through me. 

(J. On page 106, of book marked letter NX. I notice a balance of 
account against the Yellowstone River Contracting Co. of $17,580.45, 
where was that carried to? 

Same objection. 

A. It was charged to the account of Wm. Harmon, on pruipe 
245 216 0f book marked letter W, and posted in ledger letter X, 
on page 247, to the account of Wm. Harmon, under date of 

May 51, 1878. 

(). When did the firm of Wm. Harmon & Co. dissolve and make 
a final settlement of their accounts and in that settlement who paid 
this balance against vou from the Yellowstone River Contracting 


-; 


Clo. account ~ 
Same at ect 1 nh. 


A. Dissolved and settled up all accounts in June, 1S79. I paid 
that account in the settlement. 

(). I call vour attention to the account of McLean & MeNider found 
on page 116 of book marked letter X. For what purpose were the 
moneys charged and other matters charged against McLean & 
MeNider in the account advanced ? 

Same objection. ; 

A. It was money furnished by me to MeLean on this contract, 
either paid him in person or on his order. In the settlement made 
between McLean & myself of this Yellowstone Contracting Co. busi- 
ness this account was charged to my account ona new ledger opened 


116 JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AL, 


June 1, 1878, on the books of Wm. Harmon & Co. In the final set- 

thement between myself and A. R. Nininger [ paid this account. 
249) (Q). Was thereany understanding or agreement between you 

and Nininger before or during the time these entries of ad- 
vances to the Yellowstone River Contracting Company were being 
made as to,whether or not Nininger had any interest im this Contract- 
ing Company or its business, or as to whether or not the moneys and 
merchandise advanced to that comnany were advanced on the ac- 
count of the firm: of Win. Harmon & Co. or otherwise? 

Same objection. 

A. We never had a word pro OF Cott. Ife had no interest in it any 
way, direct or indirect. 

Q). Where did A. R. Ninttiger live and what, if any, personal 
knowledge Oy supervision of the business of the firm did he have? 

Same objection, | 

A. He lived in St. Paul. He had no jurisdiction to transact any 
business whatever for the firm, except through me. 

i. (1) Puatoe LOG of book barks cl letter X\ Il notice eo balance of ac- 
count agallst the Yellowstone River Contracting Co. of 817,050.45, 
where was that carried to” 

Same objection. ) 

A. It was charged to the account of Win. Harmon on page 216 

of book marked letter Wyand posted. 
20) (). What is that balance ’? 


Sibi objection. 


A. 86,756.26. [ have not Fol threat lodo r, opened June 1, 1S78, 
here. Tdid) not think it was necessaryv—did not think anything 
about it. It did not occur to me, and | did not brine it. 

(). Did vou or your firm of Wim. Tlarmon & Co. ever claim to col- 
lect any of this money advanced to the Yellowstone River Contraet- 
Ing Co. on this McLean & MeNider account, of the firm of MeLesan 
& MeNider, and did thev, in fact, ever owe vou or vour firm anv- 
thine on account thereot ? 

Sape objection. 

A. No, sir. 

(). ioe you know how it came to be entered on their aceount ? 

Sere objection, 

A. Well, don't know personally. The account Was opened 11) 
WV Oseniee by nay bookkeeper, and if Wiis allowed to run alone in 
that way until it was transferred to the ledger which I have not 
brought here. 

- R . . } . , - 
(). \\ hen {iis balance it Mone vs ud vanced Lo the Yellowstone 
River Contracting Company, amounting to 86,736.26. that 
21 appears mM the account of MeLean WN Mle Nider on the hooks of 
Won. Llarnion a (., was Charged ty) Lo your personal ACCOUnT 
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on those books, were McLean & MeNider credited’ on those books 
with the amount charged up to you? 

Same objection. 

A. Certainty, they were. 

(). You speak of having a settlement of this Yellowstone River 
contracting business with John A. McLean. What was that, and 
What did you do in it? 

Objected to as last above. 


A. I mean by that that we came together, looked over and veri- 
fied our respective accounts, to ascertain just how much our claims 
were against. the Yellowstone River Contracting Company, and noth- 
lag further. There has been no settlement as between us in this 
business; exeept to determine how much each party had put into the 
business, 

(). Do you remember of having a conversation with Campbell K. 
Peck at Bismarck, D.'T., in July, 1877, about the amounts you and 
McLean had advanced ; if so, state what was said and done in that 
respect, and whether any writing was given by Peck showing about 
the amount you had advanced. ? 

same objection. 


202 A. Tremember of having a conversation, Incompany with 
John A. MeLean, with C. kK. Peck at or about that time at 
ort A. Lincoln, Peck wishing to know about how much money each 
of us head advaneed uy to that time. Peck made the suggestion 
that he give each of us a paper showing the approximate amount, 
as near as we could tell without examining the aecount, each of 
had putin. This paper was given in no way as a settlement as es 
iween ourselves as members of the Yellowstone River Contracting 
Company. tle gave us both a paper. 
(). Where is that paper which you got * 


} 


Same objection. 
A. [ hold it now in may hands. 
Paper produced, and is in the words and figures following : 
| ‘hn A. Lincoun, July 20, 1877. 
lor value rec'd, | promise to pay to Wm. Harmon, or order, 
twenty-three thousand dollars out of moneys I may hereafter re- 
ceive on account of my claim against the U.S. Government for con- 
tract for wood at Tongue River cantonment, on the Yellowstone 
river. 
Ck fa 
Indorsed : Ree’d on the within, this Sth day of October, Sai, ten 
thousand dollars (S10,000), 


oe The original is presented to the examiner, and marked by 
him Exhibit No. 11, 1. EB. M., and offered in evidence, and it 


is agreed by counsel of the respective parties that the same may be 
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retained by counsel for the complainants, with the understanding 
threat they shall produce the same at the trial of this cause. 

This exhibit is objected to as incompetent, immaterial, and irrel- 
evant. 

(). Do you know in whose handwriting is Exhibit 11, including 
both the body anid the sronature ? [f Vou do. state whose, and state 
how vou know. | 

Same objection. 

A. Ido know. The body and signature is in the handwriting of 
(Kk. Peek. I know it. beenuse [saw him write it. 

(Q). What,if anvthing, was said at this time by Peck as to lis 
purpose or object ip giving this Fexhabit 117 


SO 


‘ 


Same objection, and further as hearsay. 


A. He said he did not know what might happen to him, and 
thought that if would be advisable for him to give this*paper, as 1 
might he HecessaLry for me to have the same. and Im no Waly elven 
to cflect a settlement of the Yellowstone River Contracting Co. al- 

fairs. | 
24 (). What, if anvthing, was said at that time between you 
nicl hin ibout il finieal accounting and settlement Ol the 
affairs of the Contracting Co., to be had according to the books and 
vouchers at some future time when all the abilities shonld have 
been paid ofl ? 
Same objection, and further as leading and suggestive. 


A. [le stated, when We Lol this cContractl matter closed uy) and 
money collected we then would have a settlement as per the books 
and necounts pre rtainine thereto. 

Q). What is the paper T now show you? 


Objected to as incompetent, inimaterial, and irrelevant. 
A. It [is] the paper given to J. A. MeLean by Peck at the time he 
eave me Texhibit 11. 
Q. In whose handwriting is the body and signature of this paper, 
and how do vou know 7 
Same objection, 
A. The body and signature is in the handwriting of C. Kk. Peck. 
| know it because | saw him write it. 
Paper produced to the examiner, which is in the words and fig- 
ures following : : 
‘Brsmakck, D. T., July 20, 1877. 
For value ree’d T promise to pay to J. A. McLean seventeen. 
oy thousand dollars out of moneys | may hereafter receive on 
account of may claim against the U.S. Government for con- 
tract for Wood at Pbongue River cantonment on the Yellowstone 


] 
i 
‘ 


C. PEE” 
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Paper marked Exhibit 12, H. E. M., by examiner, and offered in 
evidence. 

And it is stipulated by counsel the same as was stipulated in re- 
spect to Exhibit gs and the Sale objections made 1o the Same. 
Q. Is the 810,000 indorsed on Exhibit 11 the same $10,000 vou 


a 
have testified about collecting from the Government on this contract 
( i 


in ¢ tober, Is ; 
Objected to as incompetent, irrelevant, and immaterial. 


A. it 1s. 

(). Is that money eredited, or any of it, to the Yellowstone Con- 
tracting Co.; 1f so, where ? 

same objections, 


A. It is in book marked Letter X, on page 106, under date of Oe- 
tober 15, 1877. 

(). You testified that C. kK. Peck never put anything in towards 
filling this Government contract, except, perhaps, some personal ex- 
penses. Do you wish to make any explanation in regard to that? 


Same objection. 


POG A. I do. I see an account here in the Yellowstone stone 
River Contracting Co. book, marked Letter S, on page 25, 
showing a credit balance of S167.9S in favor of Dutfee & Peck, who 
in this matter were C. kK. Peck, which [I had overlooked. [ can’t 
explain it, except it is there. I don’t remember anything about the 
transaction at all. I don’t remember that I ever saw it before. 
also find on page 489 of Letter X a balance of $5258.94, a credit bal- 
ance to Durtee & Peck, which means ©. Kk. Peck, and to get that 
balance I find that $215.16 is brought forward from page 25, book 
marked Letter S, which if not brought forward would only leave a 
eredit balance of $113.75 on pape IS, book marked Letter X. 
would State | have ho recollection that [ cVver Saw that account 
until to-day, and I cannot explain the items in that‘account. That 
is all I find in looking over the books credited to Mr. Peek in any 
manner whatever. s 
It is here stipulated by counsel that books marked Letters U, V, 
W,& X, being the books referred to as the books of Wm. Harmon &«& 
C'o., may be kept by Mr. Harmon and not retained by the 
257 examiner, but shall be sent to-the clerk of the United States 
circuit court at Keokuk, H. K. Love, for inspection and ex- 
amination of counsel for the defendant in the preparation of the 
defense, if required, and as SOOT) as possible, after a reasonable notice 
given by mail to counsel for complainant. In the mean time and 
as sooh as possible the complainant, Wm. [larmon, shall send to 
the counsel for defendant [lobbs, at INeokuk, itemized accounts from 
such books with the Yellowstone Contracting Company, Durfee & 
Peck, and MeLean & MeNider. The reason for this stipulation is 
that these books contain accounts with many other persons, and 
Mr. Harmon and his counsel say that he needs them in his busi- 


2 ae Pat ese porheutetpendarmettitameiumente eee 
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ness. It is also stipulated that the ledger of Wm. Harmon & Co., 
opened June 1, 1878, and referred to in his testimony as ‘the new 
ledger, with the. books of original entries to which it refers, shall be 
considered as offered in evidence, although not produced to the ex- 
amiiner, subject tor thre same objections that were made to books Let- 
ters ULV. W. X. In the meantime itemized aecounts with the 
same parties above named shall be drawn off and sent to defend- 
ant’s counsel at the same time the other accounts are sent, and the 
above stipulation about sending the books Letters U, V; W,& X to 
Keokuk shall apply to the new lcdger and accompanying books. 


258 | Arrit 9, 1881. 
Cross-examination by We. Harmon: 


(). Who Were present cil any of the conversations prior to: or at 
the time of the execution of Exhibit 1, the alleged articles of part- 
nership, except vourself, McLean, & Peck ? 

A NO Ole thisat know of, except, possibly, iV hookkeeper, Mr. 
‘ Ilarimon., Who riiardat have been in) the othiee. 

Q). Do vou remember of his hearing or taking any part In any of 
the conversatious LQ) which you have testified ? 

A. Ile never did take any part, and could not have heard any- 
thing understanding ly that was said between mvself, Peck, and 
MeLean, with the exception that T handed him. contract drawn ; 
that is, copartnership paper, and told him to make two copies, which 
he did. The reason he could not hear was that our talk was in an 
undertone in another part of the office, and if he was there all this 
tir , he eoula hot have heard anvthing that Was said, understand- 


| (). Were the conversations between vou and Peck & MeLean 
20) Crd the OCCASION of the trip of Peek Lo Bismarck WX ort Lin- 
coln, when exhibit 1 was made, concerning the hay and 
wood contract im question, all oftoa personal and private nature? 
A. No further than on business principles. 
i). Da you SAY there were no witnesses to any of such conversa- 
lions? | 
A. There were none, 
(). Where is the copy of itxhibit which was given to you? 
A. In my office at Fort A. Lincoln. | 
(Q). Who, besides yourself, Peek, & McLean were present at the 
econversutlons vou have testified about heme had in the presence of 
Peek at St. Paul, and heard such conversations ? 
A. Gen. Sanborn, and perhaps Walter Sanborn, his partner; and 
on one occasion Judge Flandrau. | 
(J). De Vou say there Were ho witnesses tO any of the COLWVerSa- 
tions When i ck Was present at St. Paul, exeept those hamed in 
your last answer? | 
A. None, with the exception of Maj. B.C. Cord, when we went 
there to rent the cheek. 
Q). Did vou ever tell Maj. B.C. Cord about Exhibit No. 1 in the 
presence ot Peek V4 


be] 
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260 A. I did not tell him about any copartnership paper being 


drawn up in the presence of Peek. 
Q. Were all of these communications at St. Paul of a personal, 
private, and confidential nature ? 
A. They were, as a matter of business. 
Q. By whom was Gen. Sanborn employed in the presence of Peck 
to recover the claim on Peck’s contract in question of the United 
States ? 


Objeeted to as Incompctent, irrelevant, and immaterial, and not 
cross-examination, but defensive matter entirely. 

A. by myself. 

(). Qn whose behalf? 


same objection. 


A. On behalf of the part s in interest—C. Kk. Peek, myself, and 
John A. MeLean. 

(). Of what law firms was Gen. Sanborn a member at the time 
‘vou employed him as above stated ? 

same objection, 

A. Sanborn «& hing, at Washington, D.C. and John B. & W. H. 
Sanborn, at St. Paul. . 

(). Were all the talks with Gen. Sanborn talks with him in the 
presence of Peck as your lawyer? 

A. Yes. 
261 (. And were all such talks with your lawver of a confidential] 
nature? 

same objection. 

A. Certainly they were; they pertained to business. 

(Q). Who were present at any of the conversations at Washington 
about which Vou have testified as in the Presence of Peck, except 
yourself, Peck, and Sanborn & King? 

A. No one that | remember of. 

(). Were there not witnesses to these talks at’ Washington in the 
presence of Peck other than those last above named ? 

A. No. | 

(). In the complaint in this case it is stated that $2,000 has been 
reimbursed to the complainants by Sanborn & King. State how 
much of this you got, where you got it, and who paid it to you. 

Objected to as incompetent, irrelevant, and immaterial, and as 
trying to use this examination to clicit testimony in aid of another 
sult. 

A. $1,000, paid by Gen. Sanborn, [I think in July last. 
262 (). If there were any witnesses to any of the conversations 
with or in the presence of Peck at-any of the times and places 
about which you have testified, please give their names and present 
residences. 
A. There were none, consequently cannot give any names. 
Q. In the books of Wm. Harmon & Co. are there any charges for 
L6—170 


122 JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AL. 


interest Ol} monthly balance 11} the account with the Yellowstone 
Contract ne Co.” 
A. There is none. 


(). At what j)1 lees were the su py ies and merchandise charged Mn 


that account of the Co} tractineg Co, on the books of Win. Llarimion 
& Co. entered therein ” , 
Olbjected 1() {1s neon jv req{gt. ire VAT, and iinaterial. 


A. At the lowest market price at Bismarck at that-time, not at cost 
price tO Wann. Harmon .& { 0, 

A). About how much Wn the Horpermale Is charged 11) thasat account 
for merchandise and supplies ? 

A. Between $1600 and S17 00 | 
(). About what was the average profit to Wim. Tlarmon & Co. on 
such SUp sped = and bhi rehandise ? 


‘) a ea : Tes BF tps 
Leo PSL ODPOCCTION, 


(). Dic Vou Piel testi ty cs al Wwithess 11) the Cause of Campbell ly. 
Peck AQallst thie lonited States in the Court of (‘jaims., and was nof 
Your testin 1 \ taken in the form of a positions before (‘harles M.. 
Cushman, United States court commissioner at Bisinarck 7? 

A. | dict, and it Was so taken. 

Q. Were you not-exaimined and cross-examined in the taking of 
such festimony | 

A: i was. 

Q). Who was present and heard the conversation between you and 
Peck, ay vou edi Peek A Mie Leun cul the time exhibits | | X i? were 
breed , 

A, ‘There was no one present. | 

( 3: Who Were present ani heard beside those above named any 
of the conversations between the parties named on the occasion or at 
any time during Peck’s stay at Bismarck ? 


i 
A. NO Orie, 


9G4 Q). When did vou first hear of Peck’s bankruptey ? 


«- 


Same obi ection. 


' 
i 


A. Shortly after he went into bankruptev. It might have been 
two Weeks. don | think if exceed- [Wo weeks. 
(). When did vou tell MeLean about it”? 


MLbe objection. 


} 


A. T presume T must have told him the first time T met him after 
I received the news; T know IT did. It might have been a week or 
two or three days, or it might have been a longer time or shortet 
[ Was soon aiter, 

(). Are Vou the Wan. [larmnon who is one of the eomplaimants in 
this case? | . 


A. lam. 


Redirect examination: 


4 


Q). Tow came this 81,000 to be repaid to you by Sanborn & Kine? 
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When was the a-rangement about it first made, and what was it re- 
paid for? | ) 
Oljected to as Immaterial, irrelevant, and Incompetent. 


A. It was paid over to me by them as money advanced them by 

me to pay witness and other expenses in the suit of Peek vs. 

2600 The U.S. Can’t answer when the arrangement was made. It 
Was at or about the time the suit was commenced. 

Q). Upon Exhibit No. 6 containing vour charges for money and 
other things advanced to the Contracting Company and of amounts 
received by you on account of said company, have you charged the 
company with any of the moneys which you advanced under this 
arrangement to Sanborn & King to pay witness’ fees and other neces- 
sary expenditares of prosecuting the claim or credited the company 
with the $1,000 they paid to you out of their fees pursuant to that 
arrangement? 

Same objeetion. 


A. No. 
(). Did you ever have any other note of Campbell Kk. Peck’s than 
the one in evidence marked Exlnibit 11. 


Same objection. 


A. No. 

(). Did you ever enter mto any arrangement or agreement with 
Campbell kK. Peck to aid him in fulfilling said Government contract 
other than the articles of copartnership company in evidence, and 

the subsequent arrangements to which you have testified in 


POO vour direct examination in this case? 


Same objection. 


(). In vour deposition before Charles M. Cushman, in Peck vs. The 
United States, vou speak of the petitioner, Peck, having supplied 
heh. teams, machinery, presses, and WITe, Ge... with which to fil] 
this government contract, and of his doing, and suffering things in 
the fulfillment thereof. Now did he ever have, do, or suffer these 
things, personally or otherwise, than through the Yellowstone 
River Contracting Co., acting by you & McLean, as you have testi- 


fied in this case, under the articles of copartnership in evidence ? 


Same objection, and further, as leading and suggestive. 
A. No: he did not. 


Stipulated by counsel that the further reading of the foregoing 
deposition be waived and dispensed with before the witness signs 
the same. 


WM. HARMON. 


Adjourned until Monday morning, April 11, 18S], at ve o'clock. 


i 
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267 Testimony of Wom. Tlarmon. 
268 Monpay Mornina, Apri 11, 1S51. 


The same parties appeared by the same solicitors. 

Joun 5B. SANBORN, a wWithess produced on the part of the com- 
piainant, being first duly sworn, deposes and says: 

My name is John Bo sanborn; am 54 years old; my place of resi- 
dence St. Paul, Minn.; my business is an attorney-at-law. I know 
John A. MeLean & Wim. Harmon and knew Campbell kK. Peck, in 
his lifetime. 

Q). (Exhibit No. 9 shown witness.) Do you remember the exe- 


cution by Peck, of the original of which this exhibit 1s a copy ? 


Olbjected tO Hs Incompctent, iiaterial, and irrelevant: 


A. I do. 
(). Pid vou see Peck SIN thief Power and deliver it: and if so, to 
whom did he deliver it? 
Same objection. 
A. Tsaw him sign this original power and deliver it. He de- 
livered it to me as a member of the tirm of Sanborn & Kine. 
(). De vou remem ber cl conversation had ae that time ana before 
the execution of the power between said Peek and Wim. Harmon, in 
regard to the amounts of money that liad been advanced by 
PHY McLean, Harmon, & Peck, respectively, in the tilling of 
Peck’s contract for wood & hay to be delivered at the canton- 
ment of Tongue river—the continuation of the work and the pur- 
pose anid object of the execution of this power, 


Same objections. 


A. T remember there was sach a ‘conversation-and the substance 
of it. but not the Precise words. 
(). State the conversation as nearly cis Vou Call recollect it. 


Same objection. 


A. Win. ELarmon appeared at the oflice of Sanborn AN King a few 
days,say about a week, before the execution of the power, with a 
long statement in writing signed and sworn to by him, said Harmon. 
setting forth fully, as he stated, all that had been done by Campbell 
Ik. Peck, and all that Peek had tried to do and been prevented from 
doing by Government officials, to fulfill his econtraet, and requested 
me to assist himin getting a settlement of the matter as it then stood 
between Peek and the United States. As Tnow recollect.one mornine 

myself and Harmon presented the ease as it then stood to the 
270 Quartermaster General,and demanded pav tor the wood which 

had then been furnished, and that Peck should be relieved 
from the further fulfillment of the contract. This demand was re- 
fused, and we received the intimation that all damages for the non- 
fulfillment of the contraet woald be charged Uy) to Peck and he he 
eredited with the wood he had delivered at contract rates. Peck 
appeared 1 Washington about the time of this decision of the Quar- 
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termaster General, which was not a formal written decision, but given 
to us verbally in his office, as I recollect. Peck and Harmon then 
together requested me to examine the case as stated in the affidavit 
of Harmon above referred to with great care, and advise them 
whether it would be better to stop where they were, and take 
the chance of losing the capital already invested in the ful- 
filling of the contraet, which they stated, as I recollect, to 
be about $25,000.00, or go on and complete the fulfillment 
of the contract as fully as they ‘would be permitted — to 
271 «do by thé Government officials at the cantonment of 
| Tongue river. I complied with this instruction and advised 
them to proceed with the fulfillment of the contract on their part. 
Ilarmon then said to Peck that he did not like to advance any more 
money in fulfillment of the contract unless he could be more fully 
secured ; admitting that he had a power to draw the money that 
should fall due and adding that it was not an irrevokable power. 
Peck said he was willing to do all that he could do to secure him, 
and that it was evident that the money would be collected in a con- 
test with the officers of the Quartermaster General- bureau and pos- 
sibly by a suit in the Court of Claims, and said he was willing to 
v1Ve an irrevokable power Lo prosecute to any parties that Harmon 
would name, with instructions to said parties to deliver the proceeds 
to him, Harmon. Harmon said that we both, Sanborn & 
272 ~~ King, wereold acquaintances of his,and he preterred the power 
shouid be erven to us. This power, Exhibit 9, was then 
drawn up, executed, and delivered, and Peck said that the money 
that had been expended and that would be expended had been and 
would be advanced by the Bismarck parties, I think he said, and 
directed me to deliver the drafts or whatever should be received by 
us under the power to Wm. Harmon, and said that the contract as 
to the 6,000 cords of wood would be fulfilled within the time speci- 
fied in the contraet. } 
(). Did you or King or the firm of Sanborn & King say anything 
to Peck or Harmon as to whether you would accept said power 
under these instruetions and pay over the proceeds pursuant thereto 


od 


to said Tlarmon : if yea, what * 
Same objection. 


A. I do not recollect any particular words. spoken upon. that 
point. We did accept that power under the instructions. 
(). Do you remember any conversation or conversations with or in 
the presence of Peck in regard tothe paVinent of the $10,919.37 
273 and the persons who received the the same and the reasons 
why they received it? If Vea, State where, when, and what 
was sald. | 
Same objection. 


A. The check for the payment of that amount was drawn by Gen. 
Cord at his office in the military headquarters in this city in the 
presence of Campbell K. Peck, Wm. Harmon, John A. McLean, and 


myself. Peck’s presence had been rendered necessary by the order 


ape ancsttn toes a 
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of the War Department, which fixed a form of receipt which should 
be signed by him when he received the money, Cord holding while 
he had the authority to make the payments to Harmon under his 
previous power, that he could not make this payment because the 
secretary ot War had ordered threat ra special receipt should he signed 
by the contractor when this pavinent Was made. Peck came in an- 
swer to @ telegram selit ly hie to him of the above ruling 12) sub- 
stance. After this draft Wits filled ‘L Was delivered tO Mr. Peck. All 
four of the parties above named proceeded to the Merchants’ 
274 Hotel in this citv, and Peck asked Harmon & Melean to 
allow him the amount above, $10,000, placing his request 
upon great pecuniary embarrassinent. Ife said that he knew they 
were entitled to it all, but that their credit was better than his, and 
they could do without this small amount much better than he could. 
Harmon & MeLean responded that they were mm great need of money, 
and the condition of all was such that I concluded to go without 
any fees on that collection, and the result of the matter was that 
Hlarmon & MeLean kept S10,000 of this money, & Peck the balance. 
My recollection is that Peck indorsed the check and gave it to Har- 
Mion, anid llarmon Fave Peck his check for the amount above, 
S10,0000 This may diave transpired at my offiee on Third. street, 
but my recollection now ts that it was at the Merchants’ Ifotel. 1 
remember of being in both places, 
(Q). Do vou remember any conversation with or in the presence of 
Peck after the decision of the. ( ‘ourt of Claims against the United 


> B22 


States thisat he should recover S45, 1 1S feo : 
Same objection. 


240 A. I do. 

() What, if anything, did’ he Say about taking an appeal 
from that judgment to the Supreme Court of the U.S. in order to 
inerease the amount ? 

Same objection, and as hearsay. 

A Ladyvised him to aceept the judgment of the Court of Claims 
asa final judgment in the case. Tle, Peck, said that it would require 
nearly, it not the entire, amount after paving us, lis attorneys, to 
rein burse thie Dismarek parties for — they they had adyvaneed 11) the 
fultillment of the contract, and that he thought he ought to recover 
at least STOQ0O more, w hich would enable him to get some COnpen- 
sation for his time and > expenses, in connection with the contraet, 
and insisted that we should take an appeal to the Supreme Court. 
; conversation was in the office of Sanborn & Kine within a 
month atter the decision of the Court of Claims was rendered. I 
cannot fix the exact dav. On reflection, | think that conversation 
was In the office of John B. & W. TE. Sanborn, at St. Paul. 

() Was Wim. Llarmon present ul any conversation that Vou re- 
rena bye l between you cunial Peck about this appeal ?. [t <0, 
270 What was said: between him anil Peek and you aus to Llir- 


ee 
4 
— 
— 
— oe 


mion’s desire in regard to the appeal ?: 


Sane objection. 


a 
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A. Harmon was present at our conversation during the 90 days 
allowed for appeal after judgment. Peck still favored appealing. 
Ifarmon opposed it, and favored closing the matter upon the judg- 
ment of the Court of Claims. 
Q. Do you know to whom Peck referred in these various conver- 
sations by the Bismarck parties ? 

same objection, and as calling for the opinion and conclusion of 
the witness. 


A. I understood him to refer to Wim. Harmon as one of the par- 
tics and to John A. MeLean as another, but did not know, as I now 
recollect, that these two were all. 

Cross-examination : 

ay 
testified in chief besides the parties whom you have named ” 

A. Charles King, my partner, in some of the most import- 

Zid ant ; some portions of the conversations no one was present, 

At the conversation when the power Was executed James ¢ ‘al- 

lan, the notary public : Krank Newton, a clerk in the office ; Alex. 

King, another clerk, were in the room. I don’t think any of them 
Lave any att ntion Lo the COVE rsation, f xcept Chas. King, 

(J. Where is the paper which was signed and sworn toby Wim. Har- 
mon and brought to vou about a week before the power to Sanborn 
X King was made, concerning which you lave testified in chief? 

A. | think it is on file in the Quartermaster General’s Office. If 
not, it should be in the Peck files in the office of Charles and George 
A. King. | 

(). Were all these conversations between you, or you and Mr. 
Charles King, with Or 1) the Presence ot Peck or Peck and llarmon, 
had with you and Mr. King as the lawvers of Peck ? 


Q. Who were present at these conversations about which you have 


Objected to as mmaterial and irrelevant. 
A. Those preceeding the execution of the power were had with 
us While we considered ourselves the attorneys of Harmon. After 
the execution of the power from Peck to us we considered 
275 him our client, from the beginning [ suppose. ! 

(). You had acted for Peck in presenting his case to the 
Quartermaster General from the time when Harmon first brought 
you the sworn paper referred to by you in your testimony, lad you 
not ? ; 

Same objection. 

A. We had nominally. 

(). And Vou had sO acted 1) your professional character iis aw- 
vers, had you not? 

Same objection. 

A. We had. 

(). Were not, then, all these conversations with or in the presence 
of Peck entrusted to you or you and Mr. King 1 your professional 
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capacity as confidential communications, to enable you to discharge 
your duties to Mr. Peck and to carry out lis directions ? 


same objections. 
A. That would be true so far as they related to the law business 
and the management of his case against the United States. 
279 0 Tdid not understand those conditions to apply to the business 
mutters between lumself and outside parties. 

(). Did you take part in the trial of the case of Peck in ques- 
tion before the Court of ¢ lads. 

Same objection. 

A. I did. 

(). IT show vou the papers marked vol. 1, with the defendant 
Hlobbs’ answer in this case which, by stipulation of counsel made 
In this case, is admitted to contain true coples of the orlginal plead- 
Ings, exhibits, evidence, depositions, documents, briefs, finding of 
facts, and opinions of the Court in the said cause of Peck against 
the United States, and ask you whether or not al] the evidence then 
appearing Was not used in the trial of the Case In) the (‘ourt of 
Claims. 

Objected fooas Incompetent, irrelevant, and immaterial; not cross- 
eXiiihation and qiatter in defense. 

A. [think thisis a copy of the record upon which the case was 
tried in the Court of Claims. Such records must inelude all the 
eviddenee otlered yy either party. 

(9) Was not the evidence appearing 1n said record Introduced and 


} 


considered by the Court on sueh trial? 


Sane objection as last above. 


280 A. It was introduced. 
t Was it admitted in evidence, and subimitted to the 


, 


COUrL: 

Sane objection, . 

A. It was all submitted tothe Court. The assistant att’v even’ 

> i. . . , ‘ ‘ 
objected to consideration of it, as TP now reeolleet, and areued and 
submitted lis objections at the same time the ease was argued and 
submitted on the merits. In such a case attorneys do not ascertain 
What the ruling of the Court is upon objections to evidence often- 
times, and T never knew what the holdings of the Court were upon 
fh Goh Lakai hie Us cane. ) 

(Q). Did vou write the affidavitot Mrs. IL. A. Peck which was filed 
and submitted to the Supreme Court on her motion as administra- 
trix of C. kK. Peck, to be substituted in said cause in the place of 
Peck ? 3 

Sime objection, 

A: | wrote it or dictated it. 

Q). Did you write the paper containing the joint and several affi- 


os 


davits of yourself and Charles King which were submitted to the 


4 . oe, ee 
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Court of Claims on the hearing of the motion therein to sub- 
281 stitute the defendant herein, John W. Hobbs, assignee, in the 
place of Helen A. Peck, administratrix ? 
Same objection. 
A. I did, or dictated it. 
(). State whether you paid $2,000 to John A. MeLean and Wm. 
Harmon out of the 810,000 which you received from John W. Hobbs, 


assigpee, defendant in this case. If so, when did Vou pay the same? 


Same objection : and further, that 1t is an attempt to use this ex- 
amination to elicit information to be used in another cuuse. 


A. IT paid Harmon & McLean $2,000 after collecting $10,000, for 
the fees and disbursements in the case of Campbell kK. Peck vs. The 
United States, and should not have paid such amount if I could 
have avoided it until T had collected it out of said case. I paid this 
within 5 weeks after I collected said S1LO,000. 

Q. Of what law firms were you a member at the time that the 
power Was given to Sanborn & King ? 

Objected to, as incompetent, irrelevant, and immaterial. 


(Q). Sanborn & King, of Washington, and John B. & W. HL. San- 
born, of St. Paul. 

282 (). Are you not in fact one of the counsel for the complain- 

ants ii this case, and is not your name omitted from the 

record as counsel simply because that at’ the time the suit was 


brought it was expected you would be called to testify in this case ? 


Objected Salblhie as last above. 


A. Tam not counsel in this ease. From my previous connection 
with the matters involved in it I should feel bound to give to these 
complainants any advice or counsel which they should ask from 
le, | have ho responsibilities as counsel in this Cause, and as mat- 
ter of law am entitled to no fees. If my partner gets fees and car- 
ries them to the firm account it would be a matter of favor, and hot 
of lecal obligation. 


_ a 
< 


Redirect examination : 

-(. Prior to the execution of this power to Sanborn & King had 
Vou acted before the (Juartermaster Department or elsewhere in this 
Inatter at the request or sugeestion of 1 Ck. except 11) FIVINg tlie 
opinion of which you have spoken? If not, at whose request had 
vou done all that you had then done in this matter? 


Objected tO, as Incompetent, Immaterial, irrelevant. 


283 A. I had not acted at the request of Peck, but had acted 
at the request of Wm. Harmon. 

Q. When did you first learn of the copartnership agreement 
existing between Campbell K. Peck, John A. MeLean, & Wm. 
Harmon for the purpose of filling the Government contract, and 
when did vou first learn that such a copartnership, or any copart- 
nership, existed between them ? 


17—170 
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same objection, alick as hearsay. 

A. I first learned of the copartnership agreement in July, ISSO. 
[ may have heard either Harmon, McLean, o r Peek, one or all, use 
the expression Yellow stone Contracting (oO, heal the time their 
troubles with the Uni States commenced, but it made no Impres- 
sion on my mind as | was never consulted in regard to ther rela- 
Liohis with each other, an | ONLY as to rights and remedies against 
the United States. + T could not swear that [ ever heard that expres- 
sion The Yell Wstone 4 ‘ontracting ( ‘). used, ‘ r thi: an | never did he ar 
Ll: and I first lenrned of the opart fons existing between 
the complainants & Peek in July, i SS), 
254 (2. When did you first see the exhibits, marked 11 and 12, 
# 


i this case? 


: 


Objected LO, as Inimatertal, Incompctent, and irrelevant. 


A. My impression is ‘that [ first saw them in July, 1SS0, about 

the time of the conimme neement of this suit. 
(). In the depositions of Harmon & McLean, in the case of Peck 
agaist thie | hited States, thev each speak of hol ling : hote of 
( ‘ampbell IN. Peek. They HOW Say that the Papers, exhibits 11 & 
12, are the only notes of Peck they ever had. Did you know at or 
during the trials of Peck against the United States that the notes 
they held — charged the fund, or were anything more than the ord1- 
nary negotiable promissory note. 7 

Same objection, and further as calling for an opinion. 

A. I did not, and I could Say further, nor did IT have any 
knowledge as to the relations between Peck, Harmon, & McLean be- 
yond the inferences that | drew trom the conversations detailed. 

(y In the affidavit of vourself & King about fees and expenses 


owe 


In Peck against the United States, you state, among other things, 
that you exvended over $2,000 for disbursements, including 
ISD withesses and other expenses, and that Campbell Kk. Peck 
aereed \\ at 1} Vou Were emploved to prosecute the Cnse TO pay 
to you such disbursements and expenses on demand. Did you de- 


mand such payments from time to time from him; and, if so, with 


what result ? 

Objected to as Incompetent, Irrelevant, and immaterial, and as 
calling tor hearsay 

A. As sooias it w: as de monstrat ted that the preparation of t] 1 CaSC 
would he Very OXPenslve on account of the fact that the witnesses, 
some ot t hae hi, Were on the frontier and remote trom settlements, and 
hostile to the claimant, | informed Mr. Peck that we should have to 
| considerable sums of money. He then stated that we should 
be paid liberally for CULT SCTYVICES Out oft the elaim involved. ana be 
relmbursed all expenses and disbursements in the same manner. 
and requested us to advance the money, still stating that he was 
financially embarrassed, and needed all’ his funds. and s tated if we 
did not wish to advance that he thought we could ret the money 


ee 


JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AL. 131 


: needed to meet these expenses and disbursements from Har- 
286 mon & MeLean, and, as I understood him, then we were to 

reimburse them in the same manner we were to be reim- 
bursed if we had advanced the money. ‘The result was that I called 
upon Harmon & McLean for money whenever we needed the same 
to pay expenses and disbursements; and before we were through the 
Supreme Court we had expended over $2,000, most of which had 


? 


been advanced by them. I felt bound in honor, and I believe in 


law, to collect this money from the fund and pay it back to them, 


and did SQ). 
(). When Harmon and MeLean first commenced to advance, and 


during the time they were advancing for these disbursements, did 
vou hot communicate tO theni this arrangement with Peek ot whieh 
you have spoken ? 

Same objection. 

A. I did. 

(). Did you not at the same time state to them that you were 
entitled to recover this from the fund as money vou advanced, and 
that vou would consider and treat it as between you and them as 
money loaned or advanced by them to you, and repay them when 
you collected it from the fund? 

same objection, 

287 fA.] I did, with the understanding that it should be repaid 
to them by me out of the moneys recovered from the United 
States in that action. 

Stipulated by counsel that the deposition of witnesses Sanborn may 
be signed by him without if being read LO him by the examiners, 
such reading being waived. 
JOHN B. SANBORN. 

Testimony before HH. K.. Mann, special examiner, is here closed. 
288 [Page 28S is a duplicate of p. 257.—ClIk. | 


289. [Endorsed :] U.S. cireuit court, district of Towa. Deposi- 
tion of John b. Sanborn. 


290 No. 46. Exnuisir 5. HH: BE. M. 
Bismarck, D. 'T., July 25rd, 1878. 


Reeeived of Yellowstone Cont. Co. seventeen dollars by Jno. A. 

McLean for Sanborn from Bismarck to Tongue river in 1876. 
$17.00 PAT. MURPHY. 

Do. 

S300 Marcu 3lst, 1878. 
R rome of Yellowstone Contracting (Co. three hundred dollars, in 


full of all dues and demands. 


JNO. SHEELDON., 


: i ei mae 
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No. 47. Ex. 5 
Bismarck, D. T., Aug. 24th, ’77. 
Due John Bomen, or order, on demand, thirty-five dollars, for 


labor at Toneue river. 


YELLOWSTONE CONT’G CO., 
By JOIN A. McLEAN. 


No. b>. lox. -), 

ie TonGueE River, M. T., Aug. 1, "77. 
Dollars, S491 Aly. ; : . 
Sixty days atier date, for value rec’, we, or each of us, promise 
to pay at the First Nat. Bank of St. Paul. Minn., to M. Conable & 
Co., or order, the sum of four hundred and ninety-one #4); dollars 
without detaleation or discount. 
| HARMON anp McLEAN. 

HD Dod), CCT. 5. 


Pay to the order of A. IL Wilder. 
M. CONALL & CO. 


A. H. WILDER. 


[In pencil:]| Notify McLean & Macrief, Bismarck, D. T.; also E. 
A. Ilarmon, Th. A. Lincoln, D. 'T. 


IQ | , No. 43. Exuipir 5. H. E. M. 
Oprrice oF YELLOWSTONE Contr. Co., 
July 7th, W877. 


Due Jacob Rhine the sum of forty-three dolls. (845.95) and ninety- 


five cents. 
ont ALEX. McASKILL. 
Deo. 


SOO, Woop Camp, ToNnGcur River, M. T., 


| July Sth, 1877. 
tect - 40 
Pay to Jacob Rhine, or order, the sum of nine, $9.60, dolls., and 
charge same to iy ae, : 
R. kk. GUI'GESELL. 
[Written across the face:]| Alex. M. Askill. 


Noy 42. 36x. fe. 


Time statement of Jack Kaleom, laborer. 

Has worked 31) Gays i Sep., $35 mo...c. 2.0 ss: 86°88 
if cs “AGS OR Se Aa! | i A Ngee 2 donee Fc na dQ) OO 
“ ? » | NOV. B40 8 és AL On OE 
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Charges: | 
NOV. 2465.. Sonor i we eee a OO. wi ek. 4 50 


9S 438 


Time allowed from T. river to Bismarck ....—.._._..—. -__. 25 OO 
total am t peid............. PRS eM ke ee 


[In pencil:] Allowed at $123.73. 
292 Mi tee. BO) Ee 
S201.75. OrrICE OF YELLOWSTONE Conr’G Co., 
July Sth, S77. 
Due Thomas Kelly the sum of two hundred and one dolls. & 
seventy ets. (8201.75) to setm't of ac. in full. 
| ALEX. M. ASKILL, 
kor ¢ Cont. Co. 


i pencil:] Paid on the within, one hundred dolls. McLean. 


Do. 
$12.10. OrrICE OF YELLOWSTONE Cont. COMPANY, 


, TONGUE River, M. 'T., July 7th, 77. 
be 3 ke Oe: 
Pay to Thos. kelley, or order, the sum of twelve, $12.15, dolls. and 
‘ ‘ ; ; 
fifteen cents, and ch’g- to my ac. 


RAMON D. GUTGESELL. 
[| Written across the face:]| Alex. M. Askill. 


Do. 
Thos. Kelly if 
Dy ar A a che a aa Sk 8 ee oe 
‘ se be ee +s PUD e ge ES LY al OPN PRS Te Oe een Fee Cs Aka 1? bo 
213 90 
To eash of McLean. NS ESE DET OTE ea 
90 IRIE NNO i Sw ic nw se mn so por ero aie hen 


213 90 
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$07.00 Orrick YELLOWSTONE CONTRACTING Co., 


TONGUE River, M. T., June 30th, ’77. 
| Lo Yellowstone Cont. Co. : 
Pay to John Rogers the sum of ninety-seven (897.00) dollars, and 
charge same tO My ac. 


DAVID BOYKIN. 
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Do. 
S21.00. Orrick YELLOWSTONE CONTRACTING Co., 
: Tonguk River, July 2, 1579. 
¥ 647) 00: , 
Please pay to John Rogers, or order, the sum of twenty (820.00) 
dollars. anid charge 1) 1h 
| S GRONBERG., 
[Written across the face:| Alex. M. Askin. 
Do. 
$62.01. Orrick YELLOWSTONE CONTRACTING Co.,, 
ToNGuE River, M. T., June 30, '77. 
¥2 © Xo. : | 
Due CC. Wa. Anderson the sum of 
eent.: Settlement to date. 
; ALEX. M. ASKILL, 
hor Vellowstone- Cont. Co. 


(862.01) dollars and one 


[ Written across the face in red ink :] C. W. Anderson. 


ii 


POn the side: | ley Chopryg wood. 


Do, 
S48.56. Orrick YELLOWSTONE Cont, Co., 
Tonaur River, M. 'T., June 50, 1877. 
$0;°% 702 ts 
Due David: bovkin thy “sulin of forty-eight (S-4S.56) dollars and 
fifty-six cents. Settlement in full to date. 
ALEX. M. ASKILIE, 


. } ry , 
hor bellowstore Cont. (4). 


| Written across the face in red ink:] D. Boykin. 
204 No. 125. Exnipit 5. H. E. M. 
S000 Woop Camp, Tonaur River, M. T., July 3rd, 1877. 


’ wh wet = (ieee Meet gs 
Due Samuel Jackson fifty dollars for piling wood. 


ALEX. M. ASKILL. 


é 


| Written across the face in red ink :] Sam’l Jaékson, 


| YI LLOWSTONE CONT. Co., 
Woop Camp, Tonaure River, July 3rd, °77. 
Due Samuel Jackson the sum of one hundred and thirty-seven 


r , } ] : >= oe ’ } Pe. 
ra 0 dollars (Sl5,.00) for wood piling. 
3 i < 


ALEX. M. ASKILL, 
be llowstone (ont. ('). 


= Hs ov 


| Written across the face in red ink :| Sam. Jackson. 


SIRE PS SPT OG NEF RON US SARL KO iat Det BoB Ar inn Le eee aA 
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Do. 
$25.50. : TONGUE River, M. T., July 2, ’77. 


Yellowstone Contracting Co.: 
Pay to John. Blakely, or order, twenty-five ($25.50) dollars fifty 


CeNLS, and charge fOmvV account. 


DAVID BOYKIN. 


i 


ten across the face in red ink :| Jno. Blakely. Aecepted by 


| Writ 
Alex. M. Askill. 
[>-. 
S470]. ; Orrick oF YELLOWSTONE Cont. Co.. 
TONGUE RIver, M. T., June 30, ’77. 
Due J. TH. Bloom the sum = of forty-seven ($47.91) dollars and 


bpd “OIG CeLITS, - 
ALBA. M. ASKILL, 
kor Vellowstone (ont. Co. 


| Written ECTOSS the face 1}) red Ink :] i HH. Bloom. 


IO No, 123: . Exutreit 5. H. EB. M. 


SHOU). TONGUE River, M. T., Jun oO0th, 1877. 


To Yellowstone Cont. Co. : 
Please pay to M. Connell the sum of six dollars ($6.50) & fifty 


CehHts and charge same to nv act. 


JOHN ROGERS. 
| Written across face in red ink: | Accepted. Alex. MeLean. Jolin 
lovers. 
Do. 
Q38 17. Woop Camp, Tongue River, July 24. 
Due John Rolland the sum of thirty-eight dollars and seventeen 
cents for wood chopping during the month of June. 


ALEX M. ASKILL, 
bor | llowstone Cont’ (np. 


Do. 


S116.05. Orrick YELLOWSTONE Cont. Co., 
ToNGuE River, July 2, 1877. 
Due Thos. Keefer the sum of one hundred (8116.05) & sixteen dol- 
lars and five cents. Settlement in full. 
ALEX. M. ASKILL, 
hor be Howstone Cont. Co. 


EE sshab si iS i apiatne aac ese dees iabonsamia enainivtapmin nots canansne ter oe. - 
136 JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AL. 


Do. 


[ Written in pencil :} Amt paid by McLean on the within due bill, 


SS-b 15. 


Jaly 5th, order on. N. R. Nininger for $20.00 _-.---.----+-- S20 OO 
July $8, flour — ney El Pepe TE DML Ieee ie Pare ae TEP PAA 4 OO 
BRING coke. Si ER ce fe Pe pr: SUE F SPOnet LEE ORD eee STO 2 io 
RN eR aS. i Sk wp Sw a wn le era i la iw ln od OO 

29 75 
NES SIE IRE HEA TOG ECAC POE SOOO NE ERE SORE EC OTOH NY Ue 2 2d 


S116 O05 
oh OO 


SS 4 15 
P45 Exuipit 5. H. E. M. 
BOOT TG. 7 Orrick YELLOWSTONE Cont. Co., 
TonGcure River, July 7, ’77. 


Due D. Vanorman the sum of thirty-six ($36.77) doll’s and sev- 
et of ace’t in full 


chty-seven cents. met. 
ALEX. McASKILL, 
kor @ Bs Co. 


Endorse | ()1) baek : 


ME aee Tare EN PRI cS Leelee a eae” ae ee 
| CSR oe 250 len ae eg ee £20 
S475 
S7 1.17. Woop Camp, Tongue River, July 4, 777. 


Due Jerry Kennedy the sum of seventy-one dollars and seventeen 
cents, for wood chopping during the month- of May and June. 
| ALEA. M. ASKILL. 
for | Yellowstone Cont. Co. 


$429.12. OrFICE YELLOWSTONE Conv. Co., 
hi os TONGUE River, M. T., June 30, ’77. 
Due Harry Bogard the sum ef four hundred ($429.12) & twenty- 
nine dollars and twelve cents. Settlement in full. 
ALEX. McASKILL, 
. : For ¥. C. Ce. 
1 sry Paul McCormick, . 
| HENRY BOGARD. 
13-inch wagon. 
[Written up side:| For hauling wood. 


[Written in red ink:] Paid on the within three hundred dollars. 


8S PDAS ARR a ia ie — e . 


JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AT. 


IQT : Exuipit 5. HH. E. M. 
Woop Camp, July 7th, 1877. 


Due John Woodliff the sum of one hundred ($118.50) and eight 
dollars and fifty cents, for hauling wood. 
ALEX. McASKILL, 

Yellowstone Cont. Co. 


Pay to the order of John Woodhff. 


$68.31. OrricE YELLOWSTONE Conv. Co., 
TonGcue River, M. T., July 2, 1877. 


Due Ed. Narey, the sum of sixty-eight ($68.31) dollars and thirty- 


one cents. Settlement in full. 


ALEX. McASKILL, 


For Yellowstone C. Co. 


Order on’ Nininger .......~ .... si seated tetas alae 3-83 
SO I cits shiai casi wires om se nh as epee ananigiinptinebieniiaiats Pea ET 2 76 
6 OS 


$350.75. OrricE YELLOWSTONE Cont. Co., 
ToNGuE River, M. T., July 2, 77. 
Due Thos. Stevens the sum of thirty ($30.75) dollars and seventy- 
five cents. Settlement in full. 


ALEX. McASKILL. 
For Yellowstone C. Co. 


[In pencil:] Amount paid by McLean, $24.00. 


July Bre Le ls iveimeiicmtain 85 
PN Balt iain seein maaan PSR Ne Re Ine 2 
298 Ex. 5 


OrricE YELLOWSTONE Cont. Co., 
TonGuE River, M. T., July 2, ’77. 
Due John John Quinn the sum of sixty-eight ($68.51) dollars and 
thirty-one cents. Settlement in full. 


ALEX. McASKILL, 
For Yellowstone Cont. Co. 


In pencil :| 6S: 1 


6 34 
61 YO 
Do. 
a a fe a ans eg oie A 
CE ai ah tic on a sp a dh ih Sea he ge Sao ie acaeataaa WaaeD 3d OY 
JOHN QUINN. 
IS—170 


a mane 


158 JOUN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AML. 
Do. 


OrricE YELLOWSTONE Conv. Co., 
Toncuk Riven, M. T., June 50th, 1877. 
Due Louis Shafer, the sum of one hundred ($100.60) dollars and 
sixty cents. Settlement in full. , 
| ALEX. McASKILL, 
lor Yellowstone Cont. Co. 


HO, 
op Camp, Toncve River, July 29, 77.» 
Reed of Y.C. Co. the sum of two (8200.00) hundred dollars on 
Wine 
R. GUTGESELL. 


ac. 1or wood hauling 


[In peneil :] 
Do. 
; Orrice oF Y. C. Co., Tongue River, July 7. 
Due Mr. Lyons, the sum of twenty doll’s (820.55) and fifty-eight 
ets., ac. in full. 
ALEX. McASKILL, 
kor # u. Co. 


Voucher No. Sh, x. oS. II. ke. M. 


ae he | 


APO Sd. 

Received Aug. 22nd, 1877, of William Harmon by C. Savage fou 
hundre ana Twe Hiv dollars. O}) ace t of the Yellowstone (‘on- 
tractine Co., to be accounted tor by me. 


Aug. 25th, 1877. | , 
JOHN A. McLEAN. 


No. 84. Ex. 5. HH. BE. M. 


Woop Camp, July. 7, 1877. 


Due Duncan Dixon one hundred and two dollars for cutting and 


hauling wood—delive ring wood. 
ALEX. McASKILL, 
| For | iw, lHlowstone Contra (0. 


Pay to the order [of] Duncan Dixon. 


NO. 62; * 3K. 6.. 34. Se 


CE YELLOWSTONE Contr., Co., July 8, 1877. 


COPPFICI 
Due. F. Westervelt the sum of fifty ($56.31) six dollars and thirty- 


one cents. es 
ALEX. McASKILL. 
For # Contr. Co. 


[On the side :] Charged Gulerchen. 


300 


$15.59. 


JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AL. 
Exutpit 5. 


No. 2. 


OFFICE OF YELLOWSTONE Conv. Co., 
TonGurE River, M. T., July 6, 777. 


Due Thomas Foley the sum of fifteen ($15.39) dollars and thirty- 


nine cts.: 


Ree’d 


[ ¢ yn the side :] Chopping wood. 


 ¥E > f }, - 


settlement in full. 


ry 6 
io 2 
** | 
es 
‘6 
‘6 


Oo Ibs. be 


a te 
af ie 
‘ 


es 
*) 4 
>A : 


payment. 


. 


es 


ef (a 123 S 


ALEX. M. ASKILL, 


kor Yellowstone Cont. Co. 
Do. 
TONGUE RIvER, Aug. 2, 1877. 


McLain & Co. to C. Tingley. 


— re ee ee ee 
re mmr eee ee eee ee 
i ee ee ee ee 
——_——— << + —— ee ee ee ee eee 


——— ee ee ee ee ee ee 


— a Se cee ee 


C. 


Do. 


_—— oe ne ee 


) 
Pa em Ss 


TINGLEY. 


Orrick YELLOWSTONE Cont. Co.. 


TONGUE River, July 5th, 1877. 


> = 


Due Sam. Navarre the sum of seventy-five ($70.05) doll’s and five 


eents: 


To axe & helve, 2.5: 
Sam. Navarre, 72.70. 


endorsed ; Joe Ix iInkey. 


~ 
. 


) 


Sl. 


settlement settlement in full. 


ALEX. McASKILL, 
kor Yellowstone C. Co. 


H. EK. M. 


OFFICE OF YELLOWSTONE Contr. Co., 
TonGcueE River, M. T., July 7, 77. 
Due Joe Kinkey the sum of twenty dollars ($20.55) and thirty- 
five cts. 


ALEX. McASKILL, 


Y. Contr. Co. 


140 JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AL. 
78..:° 36R. Ry aa 
P’d $45.00. Orrick OF YELLOWSTONE CONTR. Co 


Tonauk River, July 13, 
Due Davie Bursia the sum of forty ($45.00) three dollars. Set. 


ace’t in full. 
ALEX. McASKILL, 

bor ¥. Contr. Co. 

[In pencil:] Pay to John Smith. 


DAVID BURSIA. 


P’d $16.50. Orrick OF YELLOWSTONE CONTR. Co., 
Tonauk River, July 7th, 1877. 
‘To ¥ 
‘i to on) Met ‘ormick the sum. of fifteen ($15.50) dollars and 


fifty cents. 


| RANSON D. GUTGASALL. 
Pd. : ALEX. McASKILL. 


()n) the side :| ( ‘h’o’d OT) my book. 
In pe nell: | Ind. Paul McCormick. 


302 Es. es es 


TonegukE River, M. T., Aug. 5, ’77. 
Reed of Jolin A. MeLean thirty dollars in full of all dues KX de- 


miand to date. 
his 


SAM. x BASEEN. 


mark, 
Do, 


$135.25. Loncur River, July 28, 1877. 


Rec'd of the Yellowstone Contacting Co. for MeLean one hundred 


and thirty-three 7°, dollars in full of due dwe bill of that amount. 
SAML BOSLER. 


Do. 
$96.00. OFFICE OF Y. Cont. Co., 
PONGUE River, M. T., July 2, 1877 
io ee 
Pay to R. D. Gutesgell the sum of twe nty ($26.00) six doll’s: same 
eh’g’d on my due bill. 


SAM. GRONBERG. 


JOHN W. HOBBS, &¢C., VS. JOHN A. MCLEAN ET AL. 


303 No. 73. Ex.5. H. E. M. 


$51.05. Woop Camp, Toncvr River, July 10, ’77. 
Due I. C. Westervelt the sum of thirty-one ($31.05) and five cents 
for wood chopping in the months of May and June. 
} ALEX. McASKILL, 
For Y. C. COQ. 
Paid. 


“8 70.80, OrricE OF YELLOWSTONE Contr. Co., 
TonGueE River, M. T., July 2d, 1877. 

Due John Crimmuins the sum of seventy ($70.80) dollars and eighty 
‘ cents. Settlement in full. For chopping wood. 


ALEX. McASKILL, 
For YELLOWSTONE CONTR. CoO. 


Endorsed by Jno. Crimmiuns. 


' 7 = am o~ ~ 
NO. 41. Ben 2. oe 
$30.75. | Orrick YELLOWSTONE Contr. Co.. 
TonGvue River, M. T., July 2d, 1877. 
Due Jno. Crimmins the sum of thirty ($30.75) dollars and seventy- 
five.cents. 
TO SO ALEX. McASKILL, 
30 75 For YELLOWSTONE CONTR. CO. 
-_ 
S101 55 
endorsed by Jno. NM. (‘rimmins. 
304 Voucher No. 71. Exuiepitr 8. H. E. M. 
NORTHERN Paciric RAILROAD, 
Dak. Div., July 14, 1877. 
6 | Wm. Harman «& Co., Ft. Lineoln, to N. P. R. R. Co. Dr. 
Three holly hay rakes, viz., weight. 
6 wheels. 
Oo pr. shafts. 
12 girts. 
3 single trees. 
> 3 bx. C. sticks. 


bdl-. teeth. 
‘seats. 


) 
J 
) 
) 
sy fe 
©» trames, 
) 
) 
) 
) 
> levers. 


—-~ 


1 pkg. bolts. | Ee: - 61a. 64a: 
Ree’d payment. 


JNO. DAVIDSON, 
SN. Age nt. 


142 JOHN W. HOBBS, &¢.,.VS. JOHN A. MCLEAN ET AL. 


No. 76. Voucher No. 74. Exuipit 8. H. FE. M. 
Due bill No. 1,875.00. . _ OFFICE OF Y. ContR. Co., 
| Tonaue River, July 6th, 1877. 

Due Thomas Foley the sum of seventy-five ($75.00) dollars to set- 
tle-in full. 3 

“August the 11, 1877 ? 

ALEX. McASKILL, : 

For YELLOWSTONE CONTR. COQ. 
B05 Mines, Montana, July 20, ’77. 


Yellowstone Contracting Co. Dr., To A. R. Mininger & Co. 


duly 2. Tos ibs: tobacco (Fr John Quine).-.........-. o do 
ss mdse (ir hichara Kenedy) .......-....... 15 00 
fy. ge. pos Joseph Kirby) Ss hae oe rine a ee ep ) OO 
POS AV OR. SAOHOW DUM). — aca. 72 SA WP 15 OO 
3. eM Boe ee aS | 2 ene 15 00 
ay RE ea NID 6 Breage eccln to we stie miele oo BB a ol OO 
I -f. r as Richard ONIN Te ia Sue abies BO OO 
eee BE OP °F a ae eee 20 OV 
( “order to bearer) ....... Se eee a 20 OO 
- i: t days’ work Wilt SCAM. nas a ie tt it: ry, : 
wher 8 mdse (due bill, Wm. Burke)_---- OE aa Te 19 50 


Orrice Y. Cont. Co., Tongue River, June 25, ’77. 
To Rt. Minniger: | 
Please let bearer, Wan. [followbush, have mdse. to the am/’t of 
fifteen (815.00) dollars. 
AL’X M. ASKILL, 
kor ¥. Cont. Co. 
Reed payment. 
M. 8s. HOLLOWBUSH. 


[On side:}] B. River ace't, $15.00. 


S06 | Woop Camp, Tongue RIVER. 
Win. A. KR. Mininger: | 

Please let bearer have twenty ($20) dollars in mdse., and charge 
the same to Yellowstone Cont. Co. | | 


is AL’X M. ASKILL. 


Filed July 14th, ’77. 


855.00. - OFFICE OF YELLOWSTONE Cont. Co., 
TONGUE River, July 7, ’77. 
Due PR’d IWkennedy the sum of thirty — ($35.00) dollars, same 
eh’ge LO acc t of . 1). Crutsgesell. 
AL’X M. ASKILL, 
liled July l4th, 1877. ror: 2. C: &. 


JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN RET AL. 145 
$15.00. Woop Camp, Toncue River, M. 'T., Judy 5th, 1877. 


N. R. Ninneger: 

Let bearer, Thos. Quigley, have mdse. to the amount of fifteen 
(815.00) dollars. | 
AL’X McASKILL, 

For I..C. Ge. 

[On side:] Thomas Quigley. 

307 S?0.00. : Woop Camp, 
| TonGueE River, M. T., July 5, 1877. 

N. R. Nininger: Please let the bearer, Thos. Keefe, have mdse. to 

the amount of twenty ($20.00) dolls. 


ALEX. McASKILL. 
For ¥.C. CO. 


$351.00. OFFICE OF YELLOWSTONE CONTRACTING Co., 
‘TONGUE RIVER, July 2nd, 1877. 
Due Jacob Rhine the sum of thirty- (851.00) dollars. Settlement 
in full, 7 
: ALEX. McASKILL, 
For Y. CONT. CO. 
Woop CAMP, Jan. 30. 
Mr.. A. Nininger: Please let the bearer, John Anim, — three 


pounds tobacco, and charge the same to Y. Contracting Co. 


ALEX. McASKILL. 


Let have the bill of what he gets. 


[08 “Woop Camp, July 4th, 1877. 
Mr. A. R. Nininger: Please let the bearer, Joseph Kirkly, 
have five dollars in mdse., and charge the same to the Co. 


ALEX. McASKILL. 


$19.50. Orrice or Y. Contr. Co., 
| TONGUE River, M. 7 
Due Wm. Burke the sum of nineteen dolls. ($19.00) & fifty ets. 
Sett. of aect. in full. 


, 
. 


ALEX. McASKILL, 
For Y. CONT. CO. 


No. 75. Voucher No. 72. Exnuiepit 8. H. E. M. 


Woop Camp, June 50, 1877. 
Mr. A. R. Nininger: Please pay the bearer, Richard Kenedy, the 
sum of fifteen dollars, $15.00, and charge the same to the Yellow- 


stone Coniracting Co. 


ALEX. McASKILL. 


{44 JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AT. 
oU9 - Voucher No. 73. Exuipir 8. H. E. M. 
Orrice oF Y. Contr. Co., 
ToncuE River, M. T., June 1st, 1877. 
Y. Contr. Co., Dr., to Munger & Co. 
To forty (40) days’ work done-by team hauling wood. 
| ALEX. McASKILL, 
For Y. CONTR. CO. 
40) days, at S£—160. 
CLEVELAND, O., Sept. 6th, 1576. 


Mr. Wim. Ilarmon, bo’t of Double Twist Ball Tel. Co:, Dr 


125 bundles, No. 1, 8, 6, steel wire AY 1008 ei hoe wine OO) 
> Wire tiling MACHINGS, OD ~~ ns ween eens ae --~- 15 
515 OO 
Reed paym’'t by check. 
DOUBLE TWIST BALL TEL. COQ. 
P’r H. S. ADAMS & CO. 
Nov. 21, 1876. 
Voucher No. 75. Exutpir 8. H. E. M. 
Mr. Wm. Harmon, bo’t of Double Twist Ball Tel. Co. 

IS76 


ee eee ee ee ee ee 


Sept. 96.55 bundles No. 1 wire, 8-6 
a TS AG ae ‘ é‘ 


2), 46 a : i? ig PN eee adn eee Aaa HOO OO 
re i 15 00 
1 sett. machines —.- 


S515 OO 
510 Voucher No. 81. Exuipir 8 H. E. M. L. D. Laythe. 
SO5.15 TONGUE River, Montana, Dee. 13th, 1877. 
MeLean & Ilarmon: 


Pav to L. D. Lavthe the sum of thirty-five ($35.15) doll’s and fif- 
teen cents, and elie lo my act, 


] | FRANCIS D. GUTGESALL. 


. A. M.. Voueher No. 79. Exutipit 8. H. E. M. 


TonGcue River, M. T., Oct. 25th, 1877. 
Win. Harmon & Co. 


— GENTLEMEN: Please pay to John L. Burns what is coming to me 
on the time I sent by him. : 


MICHAEL MORRIS. 


Paid on the above, 840.85. 


Oe ne ene gamma, 


eents for hauling wood. 


JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AL. 145 
Voucher No. 87. Exnuipir 8. H. E. M. 


Received March 5th, 1878, of Wm. Harmon, two hundred and 
fifty doll’s, out ac. Yellowstone Contracting Co., to be paid to Alex. 
MeAskill. 


’t A. Lincoln, March 5, 1878. 
JOHN A. McLEAN. 


311 No. 67. Voucher No. 77. . Exurait 8. H. E. M. 


Fort A. Lincotn, Ap 25, 1877. 
Received from Wm. Harmon & Co. one hundred thirteen dollars 
in full of all demands to date. 


$113.00. JOHN L. BURNS. 
$258.50. Woop Camp, Toncure River, July 11, 1877. 


Due Jas. Turner the sum of twenty-eight ($28.50) dollars & fifty 


ALEX. McASKILL, 
kor yy llowstone Cont. Cn. 


$28.50. CANTONMENT TONGUE RIVER, MONTANA, 
) July 13th, 1877. 
Mr. John McLean : 
Please pay Jacob Myres the amount of due bill, and oblige. 
JAS. TURNER. 
Received the above amt. JAS. DIETRICH. 


No. 83. Voucher No. SO. EXHIBIT S. H. E. M. 


312 S500. SANK CENTRE, Minn., Oct. 10, 1876. 
Pay to the order of the Citizens’ Bank of Sank Centre three hun- 
dred 5°" doll: ars value received, and charge the — to account of— 


T. HARMON. 
To William Harmon & Co., Minneapolis. 


Endorsed: Pay to the order of W. R. Merriam, cashier. 
ANDREW J. SMITH. 


Ss. Eeyeder. 


W. R. MERRIAM. 


Credit aceount of Northwestern Nat'l] Bank. Minneapolis, Minn. 
| S. E., Cashier. 


19—170 


146 JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AT. 

$345. SANK CENTRE, Muinn., Dec. 2, 1876. 
Pay to the order of the C itizens’ Bank of Sank Centre three hun- 

dred & forty-five ;°,°, dollars, value reed, t charge same to account 

of— 


T. HARMON. 


To William Harmon & Co., Minneapolis, Minn. 


Eendoresed : Pay to the order of W R. Merriam. 
ANDREW J. SMITH. 
S. IXyeder. 
W. R. MERRIAM. 
Credit acc’t of Northw. Nat’l B’k, Minneapolis, Minn. 
S. E. NEITLER, Cashier. 
O13 | Sauk CENTRE, Oct. 10th, 1876. 


Wim. Harmon & Co., in ac. with Harmon, Holmes & Co. 


; by POT OER I ao oh a al Sie a a na 24 20 
DRT OE NE eee ep ea a 44 90 
sida ag Py SE” SNE Si ER ea NS Ce ae ec Ll 45 
a a aos ccd eae nere 2 30 
i dai” Lo ee 
ae Vessey ae SOE EUS Es OP SPE A= ANE ot () 
se Rive W Lee (Leiry) Li eoacToiae Mate sa ai ig ah “Sos demi ‘oes ilar et ate li iaw aU is E ce: al 2 
Bi an Mr A dw iaeme Aee 
6 6 “ HOS Ae ae Ue ee eee 
PE CRIA, nies: necked Kawa ae monde oiniialc SO 
, 205 ¥8 
4 34, B. Dracy-{ eupep ES ae ae peas ep a 
CE ae eC ee ae 2 (0 
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ee 
— 
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John Clark (Shibffins & Co ---------- 
PS ES 2g Gy ee meee Se 9 10 
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TY fae 


oA) |) ee ee <oo. 
Pir a OOS kG Sea eee 8 35 
| EET ae 
Llirman «& Co OR Sep et eee ee 
: , 31. Od 
Pendergast BOD sient maswiact On 
Harmon, Holmes "eo, ee 2 398 
39 78 39 78 
Chas. Rusb (Shuffurt & Co... .-.... 7 90 
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JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN 


David Lowe (Capser) ....-.---.-..-.-.- 5 
Note_ 


ee ee 


Fe ee ene 

Newman, Lamb & Co —...-.-.-..- 296 90 
Ne ae) Ae Re 
0 ON SE ae a ee 8 


A. 
H. 


. Newman (note) 


ET 147 


oo oO oo 15 
15 75 1S 75 
36 O5 36 O5 


03 


rt (SPEER ED CS SEC LISI Tn Sey eee ety ep et ew oa 
10 Lash * * ORS PRS 24, PO 


Cr. 


By cash dratc on Ninn.__......._. LP ik hor, 


a aii nS EO - daaekias 


26 20 


o49 14 


eee ee 


Team condemned Oct. 6th. 

| Endorsed in pencil:| Geo. A. Baker: 
Nes we wba ie dl dunn ahr el a 16 00 
ys eM TE ENO on iin se eine eines ee aes ee Of OO 
SCE Ts CANA PDE TI a OS NE RSI RSE Se RON as HRS! 12 44 


SAUK CENTRE 
to Harmon. Holme 
Dr. 


Oth. To balanee bill, Rends------- | 
“ Riad, freigh- on oats from Nin. _-. 


Wm. Harmon «& Co., 


—_— << ‘a ~ ~ 


LZ 
an - ” Ch’m H. (per Newman) 
2 " ™ 7 = 2 oh pervices? cs 
Cr. 
Dec. Ist. By draft on you to balance ---...---.- 


Voucher No. 10. Exnuipitr 8. H. E. 


Dee. Lsf, LS76. 
“ W Co.., 


| ond 
——_w = = ao © O45 


M. 


315 Wm. Harmon «& Co., to A. R. Nininger & Co, 
Order Y. CU. Co.., Win. I nce san on sansien a atid disso ooliauadias ate 29 OO 
e _ ON EE ee CA ee ED! (sy 530 OO 
NS EREDAR TONE TAR eee Smee |. 


(re 


Notify Savage 


Ot) 


if he is to continue taking up these orders. 


1. SP ap oats ss 
nea Cae aoe. Che ae Seon Rs oo a a ele ¥ eee mene en — ee ee % 
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Ava: 51TH, 1877. 
J. M. Gilman: 
Please pay to the order of John Woodruff, seventy-nine dollars. 
Charge to the account of Yellowstone Cont. Co. 


JOHN A. McLEAN. 
No. 79. Voucher No. 76.) Exurpir 8. H. E. M. 
Mies Crry, August 3rd, 1877. 
J. M. Gilman: 

Pay to the order of Wm. Grimes twenty-nine dollars, for labor 
from Bismarck to Tongue river. 
; YELLOWSTONE CONT. CO.. 

Per JNO. A. McLEAN. 
Tonaue River, August Ist, "77. 
J. M. Gilman: 

Please pay to the order of Sam Bosler thirty dollars and charge 

the same to my ae, of Yellowstone Cont. Co. ; 


JOHN A. McLEAN, Supt. 


316 CANTONEMENT TONGUE-River, M. T., July 7, 1877. 

The Yellowstone Contr. Co., Bismarck, Dakota, will please pay 
to Paul McCormick two thousand five hundred and = seventeen 
(2,517,°°,) dollars and ninety-five cents, for cutting and delivering 
wood at this post. 


| ALEX. McASKILL, 
alge nt for thie % Hlowstone Contracting ( 0. 


$827555% Bismarck, D. T., March 25, 1878. 
four months after date we promise to pay to Paul McCormick & 
C'o., or order, eight hundred and twenty-seven 9; dollars, at Mer- 
ehants’ Nat'l Bank, St. Paul. 
Value received, with 10 % per annum. 
Due July 28. WM. HARMON, 
JOHN A. McLEAN. 


Endorsed: July 28.5 15079. Paid July. 28, $426.56, four hun- 
dred & twenty-six y°; doHars, by Wm. Harmon. Paul McCormick 
& Co. Pav Mechanics’ National Bank, of New York, or order. 
Bearye, Allen & Henyl. Pay First Nat'l B’k, St. Paul, or order, for 
collection. Wm. H. Cox, cashier. 


o17 = $1,126.86. CANTONMENT, TONGUE River, M. T.. 
August 1st, 18/7. 

Sixty davs after date we promise to pay to the order of Paul Me- 
Cormick & Co. one thousand one hundred & twenty-six 5,6 dollars, 
value: received, with interest at the rate of ten per cent. per annum, 
-pavable at the First National Bank, Saint Paui, Minn. 
YELLOWSTONE CONT. CO... 
WM. HARMON, Cash. | 
JNO. A. McLEAN, Sup't. 


— me 7 


endorsed : (det. 4 Ziel. 


. See 
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Paul McCormick & Co.: 
Pay to the order of Peoples’ Nat'l Bank for collection for First Na- 
tional B’k of Bozeman. M. T. 
JAMES G. DAW, Cash. 


Pay r, LP’. Upham, eash., or order. for colleetion account of Peo- 
ples’ Nat'l B’k, Helena, Montana. 
GEO. M. FOX, Cash. 
&» Remit Doumell, Lawson & Co., 92 Broadway, N. Y. 


Received on within note three hundred and sixty-five ;4,4, dollars 
per hands of C. W. Savage, ag’t for Nininger & Co. 


Miles City, M. T., Dee. 19, °77. 


100 


PAUL McCORMICK & CO. 
318 STATE OF MINNESOTA, | 
Ramsey County, 


» Bes 


Be it known that on the third day of October, in the year of our 
Lord one thousand eight hundred and seventy-seven, at the request 
of the First Natl bB’k of St. Paul, Minn., I, Edwin 8S. Crittenden, a 
notary public duly commissioned & sworn, dwelling in the city of 
St. Paul, county and State aforesaid, did present the original promis- 

sory note hereto annexed at said b’k, at its usual piace of business 
in St. Paul, Ramsey county, Minn., and de manded payment thereof, 
which was refused : 

Whereupon I, the said notary public, at the request aforesaid, did 


- 
protest, and by these presents do solemnly protest, as well agalnst 
the makers and endorsers. of the said notes as against all others 
whom it ——. 

Endorsed: Yellowstone Contracting Co. vs. Paul McCormick & 
Co. Protested for non-payment. Oct. 5rd, 1877. Fees, $2.12. 
olf Fort Burorp. Oct. 30. 1876 
Mr. W. Harmon & Co. to Steamer Fontenelle, Dr. 
Capt. Peff, 90 bells will, 3,400.__-.------ Peres 8 150 51 
foe Whiting, > pags. Nude. 1 POO... 6 acne 1 50 29 8d 
Y. R. Cont. Co., 154. -““ =mdse., ) 
1S bags bacon | ee ge 
Pe en. ek) C Seieeeegeneieras 1 o0 745 7] 
20) oats | 
Res cotlee } 
Nov. 5th, by cash on ac...-..---....... $o19 04 
= a sci TY PE ESS ARS METERS 534 00 
OF RE OHIO a oe so ee ve 276 52 
S799 5H S8?9 db 
To pel ee Pouseneis......-........... 276 d2 
Settled by deduction of Be ge. «. sacsbg anaieaetrs ne ae 
138 26 
received payment, W. BRADHUADE, 
a J.S. C.8., $133.29. For Boat. 


— wee ee JG et a 
arses iti: er hee tee te a eae 


Kndorsed: No. 51; voucher, No. 78; Exhibit 8. H. E. 


20) UN ea che oa) eae ee Re a. eda en 
[Spring wagon “compicte”...-..-.......... 
NES Eee Sa TESORO CNM ar fai iy: SR eee RPS ert ER 


July 14. By voucher collected -... ...---- 421 22 
Aug. 1. “ am't rec'd from L. H. Young 
"SLO Serer lita tle OC cl ata als Zio Zi 
‘ i3. “ 2 wagons. & Macon SSS 204 


Bismarck, D. T.. Au 


. 
a 
_ 


150 JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AL. 


150 
26 27 


2295 VO 


_—_ * 


Qi) 49 


2295 OO 
905 49 


81.391 SO 


15, 1877. 


Paul MeCormick, bought-of MeLean & Macnuder. 


ISi7. 

July 14. 1 hat, 75; Le shirt. 3.00: collars. 60... |. 
2 wagons with bows, w. trees & neck vokes_- 

2. seals, 12.00; 2 breaks, 10.00__.-..---_--- 
? covers, 12.00: 2.000 ft. lumber, 40.00, SQ.00_ 

Cash on ae_- 5 iss ak weap ons ss co elas seb uae A os Mieka weal bac sols 

eee) OP ne nS. oc nae eee ea ect wine 5 
2] (Re | ae sina aii eae eta edad et ee est GA ios Us“ ill deen i 

pea for hauling lumber _~—-~- ie ws Sv ta 

ee Se ay Oe TOD i es eek me 


Aug. Re machine by ¥ 6llowatone (on. 10.2 
Mase. by 64 ‘< Seo  eae 


ES SIR OK is os ee ee tae Stes ome einai 
Pant Ret, PCIE BS AUENE eo he ns 
TS 2) aE Corel ss Satyr eS Eee hey dee 2 


4 Spd 
170 
=) 
yo? 
Te aha 


130 50 


2118 73 


391 Paul MeCormick in Ace. Yellowstone Contracting Co. 


July 7. By amount of McAskill order-~ 2,517 25 
Int. on same until pd.-_--- ‘ 66 25 


ee 

— 
= 
a 

— 
—_ 
— 
~ 
— 


Sept. 12. Paid by Jno. A. McLean _.._- ite BS 


July 28. ere cae 129 76 
Paid by Numgee & Co., aec. of 

OTs | Se mR RTO ILS, che eS 365 47 

July a. * Shy Wm. Harmon ___-.._.-. 426 56 


S? 612 SS 


2612 93 


(Iendorsed:] No. 44. Exhibit 5. H. FE. M. Paul McCormick. 
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JOHN W. HOBBs, €C., VS. JOHN A. 
Voucher OG7. E 


Yellowstone Contracting Company in Ac 


XHIBIT 9. 


WN. Co. 


To Dr. bills rendered____._. Sopa 
Cash to McAskil, April -~--- - 
MeaAskill’s orders 


Yellowstone Cont’e’g Co. to A. R. Nir 


ee bills SEIS TE GO ATE 
pre SSONSINaN |... «nn ona 


C100. 


Nelson. 


-——_——_ —— 


duc-bill C. H. Mitchell... 


” 3 
Win. 

r Moses 

2 p’k’e's 


e'sticks, 50 


due-bill Jno. Roland 
Livermore... 


éé \ 
— * 


Blanechard_.~ ~~~ 
loss. 
i 
envelopes, 


50D: 2 


——_— oe 


ie OR VOP cca cicaose 


order D. Hennesy 


M. Blanchard 


-——— = « ~~ ——_—— = 


O}) order J. MM. LOS | ne 


due-bill A. Weave 
order Jno. Quinn 
“ Jno. Riley 


Jno. Campbell 


el 


TS set se Si iki, ence 


——— eo a ee oe 


oruer Coase. Borg... .....-.. 


- Jno. Clark- 


——_— — ro i 


Smith Stalleup—order eae ES 


Lightbody— 


? | Ibs. 


cash, pay’t of bill M. Burgess 


order Jno. Clark- 


% A. L. 


wine by Coykendall___- 
R. Kennedy ---- 


bal. on 
eash LO Ni Lean 
order Stebbins —— 


cash LO MeLean - 


Car’d for’d____- on 


tohbacco—1. 


9 b= 
mar 


Scatthnev R6ts an > 


——_—— 


—— — i 


MC LEAN 


-_———— «a, ley ls aa, ly i i ei a 


ET AL. 


eed 
rw 


9.010 DF 
y) oO 

5 D0 
38 60 
28 27 
45 O85 
32 OO 
1 OO 
Hl OY 
19 76 
ll 28 
4 OO 
IS 7D 
S OO 
44 00 
9 50 

> OO 

i 8o 
25 

22 OO 
QD ov 
27 OD 
5h 50 
94, DO 
Is 48 
3 OO 

7 OO 

9? 50 
11 64 
200 OO 
3 Hl) 
119 00 
4117 60 


151 


. Ninninger 


609 66 
50 


SOY YD 


~s? ‘> } 
$6,458 


O., Dr. 


a a ae 


152 JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AL. 
Jany 24. To due-bill C. Miller... ..--- 51 69 
‘ss Seer ie ati ogee) See MENG ca ANION et 64 PY5 
o OS as, Wiles men 8 Sed 10 00 
*. 25. “ order SB. Lightbod: | SIGH ge ne epee li So 
Pe ¢ 6 §347 Ibs. beef from i. ( : M: ac ‘lay 
Xv fb Ree dei adecdincs hess "en cea eae: Wake o iO 
27. © bal. on due-bill of J. M. Riddle. 165 OO 
¥ 8 MR SE | ais ag RN gc ea 50 OO 
ee. pa ; * aire Ae ee eS eee 130 OO 
, 1632 52 
Irehyy be eee eee ee 4s EW MNEs Shyer ee tee na a 200 OO 
‘g ‘<of * = due-bull Dan. Courtney Sf ce Waar Le HC 78 OO 
Credits as per bills rendered.-------.~-- ee 
O24 
Feb'y Ist. To bills rendered ies eh 0 ea cpanel tae ak dec nies a dad ids es si) so sen ws L632 yA 
CC pate | a ee ee os eee ae 200 00 
Pe: : I). Courtney, due bill... pak Sat a 75 00 
more en (*. Morris & Co., order J. - Me ‘Lean. 52 8d 
6. “ 40 Th tobaeco, issued at Buford ~~ 22-2 4Q OO 
J? th si we ST ne 42 OV 
6 Cases peaches, \: PLE TEEN RR AT > OO 
| chest ten. 50 Ih. oi SE Es Ae a PER a HO OO 
kit mackerel, ce Dee TE aS Cp Ie 2 50 
2 box baking powder, 48 tbh, .75___- ~~ ee 36 00 
| soap, GO Tb, to McLean-_-_~.---- 6 OO 
lor! powd, sugar, aie ee ae aaa 59 98 
erushed . _ ae a 53 $2 
Issued to Covkendall, not ch: urged 
betore.— 
2 boxes-soap, 125th, .25, to MeLean- 50, OO 
l box pepper, Be ae 4+ 50 
2 box baking powder, 6] th. , G1 00 
1 box blk pepper, fg 4 SO 
| Sheet eR. tee OO Bk ee os io eas 62. 50 
lL barre! syrup— | 
Cost, te Ae 
rt. 22 6 
O7 ov 
102 62 
| 5.807 09 
10. To eash to Thos. Keliey, GO DIGS? co on dt 20 
. = «De. Riley, - oh ae SR ET ge Aca 35 72 
Mi ie) | ERTS RON ON ny NT 3 20 
O,580 21 
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Yellowstone Contracting Company to L. J. Whitney & Co., Dr. 
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Ce DR ha. vo occa 
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pens ©: tee ek ee 
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W. A. Cunningnaiss occu nnn 
CAPRA ok. 05 es ee nice 


DT, ane ere er nanken ei 2 Nap belles 4 sary 
Moses Fox ssh in “ai> itshag ine ha ig ihc ei Seika a Ss i 
ee RN es So ses cannes eee canton bee 
Re ERAERRIRES elieree partie! Payee ay cee ae 
A. L. Seattney_-_- 
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LL. Lightbody ere ioc paceieeiliciinh gia acai 
Pat, MOCATMAY. ~~ anon ics adele aiesin 


Ne 


e) 
10 


e~ 
ae 


Ut rm bo bo bo = bo 


—— | 
Re . 
ee Cem 


i | 


() 
OO 
OO 
25 
Ot 
25 


25 


~~ 


yAy 


10 
OO 
HO 
OO 
O00 
OO 
O00 
OO 
OO 
OO 
35 
OO 
5O 
00 
5O 


50 
OO 
50 
HO. 
()t) 
0) 
D0 


H2 
OW) 
O0 
OO 
50 
50 
OO 
60 
9 = 


LO 


yas 


ov 


‘re { 
oo 2) 


24 


JOUN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AT. 


a és ERS 2 BEY eRe Sate aRa NS ATTY one reagent taser gen 
Tom. FE ightbody oO aioe ea het 


To order Holliday [in peneil:] ch’g’d on 


Deduct order per Swan Greenbury------- 00 
O94 12 
To order. a as 18 00 
xs Pate in pencil a * ase cook- 
Ce dE Te leer on . ---------@ FE tS a a 5 OO 
To 2 pencils [in pencil : } « use of office ’_~-- . 40 
order hook ie ee Re a ae tS Oe Re A pe ey a 10 OO 
eee ee DAE St Is, ol Se aie ROR eae 5 OO 
BUUREN itis Wikiabatn een lenis Wn se 2? OO 
a age nce gad alee 4 50 
gee a On a Fi Sa eee eee it: 32 
ee ee OO ys | ee an ee ee ol 60 
doz. pens, 40; 1 bot. ink, .20; [in pen- 
cil :] Piel emi ES ON Oa 0 
88 22 
2o@react (at; LMpNrey. acme nes bons ~~~ 4 50 
a 13 OS Sa Re ae Nene Seals 1 00 
Or | IPM NE a re eye's oo 2 
. 5 J. M. Cummins —_..- Lhe eee > OO 
“© Murphy [in pencil :] ike... ...- 5 OO 
" _ PIN oe fea lalrns degen eect 10. 00 
“ “ et os 10 O00 
4 SS 2S, Mi; RiGee fin peneil :} ch’g’d on 
ON a a 12 00 


ComPpANY “C,” 6 INFANTRY, Oct. 2nd, 1876. 
Received of Mr. PT. B. Wilson the sum of eleven dollars 
and SIXty cents (S11.60) for 76 pounds bacon. 


AR RT ERY Pine SiG a ec: enn te 4 00 
To order ©. ins SIRES Se SS ca jo OO 
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Yellowstone Contracting Company to A. R. Nininger & Co., 
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GO S4 
24 65 
2? OO 
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AP ag MB 


Oe 5. TN oa ied een 54 
ni AGRON nonsense a ney baa ll 
[In pencil:] Chg. to Campbell. 


) “hauling 2,756 bu. corn from Glendive, 5e. - 137 80 
On, TRA Raa ae ee poate scet rere oe a 3.021 6] 
” aT SONOMA ince oscns eee ee 25 OO 
as tine |, eee eee mee ee) Rein Sota Fiera Neate o> OO 
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3 ie order A. L. Scattney ll i a team Seka Mae, 20 OO 
vite | XL | |, AeRaRISORE ew ceed toxcntye Pe eS 20 OO 
wt. es IRS, os ise Se ate ee ; 2 00 
P< aI isn seca iis ves Sak de 5 50 
‘Tom Mighthogy .. 1.200. aL ae 5 50 
a a re a Ne 2 25 
PN kw c\s diettuaces “Gree edie aesese 4 O00 
BS ORS Sa REDE eS fee DT Sop ae 22 50 
Miakeley & Boynkin.<........... 5L OO 
Ps. gies Dene OG Ih Suna 21 76 
7 ee I aR ie ae SR 47 15 
es Ee 
‘ Jan’y 6, RO CAI DORR TL OLE Son eee ee 5 Siecatines | oY 20 
> 3.010 97 
¥" [In pencil. ] 
DOO case Somaered to Nov... 4th. ce eck SS4 49 
> tips Ube tg > SRE OTIS Pr seers ra ane 145 40 
Bilk rendered to Nov. 24th........ ~~ a let se eRe aS 220 DO 
| ne “6 ig Hs a Na ea a Be S88 29 
_ e niet ae RRO OAL AL ng A Meee hE Oye 404 12 
3 1,747 78 
- | This bill to Dee. 6, inclusive, not including orders 
already credited in previous bills. 
PI rete wae 3,008 53 


This bill entered on page 79. 


304 A. R. Mining & (2d:. Suceessors to i. J. Wh iting ra Co.. in ae Ve /. 


oa lowstone Contracting Co. 
LS77. : 

Aug. ]. By Sa POTIONS os a a ee aoe 6.019 66 
" = ‘a ili a a ar aa a 419 25 
" x " CD a ee cr 330 1893 27 
8,302 18 
To hauling 48,454 fb freight, @ 10e.__ .___- . 4,848 40 
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JOHN W. HOBBS, &¢., VS. JOHN A. MCLEA 


IcSxuipBitr 8. 


N ET 
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Time statement of James Holliday, team of J. Holliday, driver. 
Has worked (2) two days in August, 3.75 .-.---- 7 DO 
“: (203) twenty } daysSe't., “ -.----- 76 87 
e (()) SIX " OF EAI oss atc es 30 00 
‘ (13) thirteen Pe Ms IPE Cele aaa 69 OO 
(13) thirteen ee 2 ae aie 52 OO 
231 37 
Charges against team: 
Blacksmith bill —- i Ta a aah ar 5 75 
29 days’ board, 1.00.~ Ng aa ta 235 OO 
| 28 7d 
S?02 62 
Charges against driver : 
Aug. 29. 1 Sharp rifle got of MeIean_------_-. 50 O00 
Be O-Ring cd calas pcatiee Zio dont 5D OO 
Cusie 05 PAC PEO oo eke - ee 
Bent.. 6: 1-1b. chewing topaced .. 2... 1 50 
Nov. 14. Whiting & Co Fas seta 1 00 
| Si 50 
$115 12 


Hlarmon the above am’t. 


JAMI: 


cerved of Wr. 


Lid 12 
259 87 
281 37 
249 D7 
248.75 
1,154 Go 


[ Endorsed on back :| James Holliday. 


S HOLLIDAY. 


115 
P59 
248 
249 
281 


12 
S7 
72 
57 
svi 


4 


1,154 


65 


336 ‘Timestatement of James Holliday’s team, James Lyons, driver. 
Has worked (2) two days in August, 3.75 —...-_- 7 dO 
(203) twenty } days i in Sept., 3.75_-. 76 87 
18) cis 500. 50 OO 
(15) thirteen BIR GR. 5.00... 65 00 
(14) fourteen myer — eee =| BB-OO 
(17+)seventeen } ae), oa 69 OV 
O04 37 
Charges against team : 
EPP INTENG BUEN oi ks ee eatin Cee welch 6 OO 
S298 37 


Sept. 


(et. 
Nov. 


Charges against driver: 


q) 
9, 
BS 0 UCI an ee wr ins ce 


2] yr soz 


14. Whiting & Co.’s bill 


ed 


Leet ‘ha, Ae Se da, “a, Se ee, “A, a Ae i, li, “a, ae an, “a a, i, i, a aa a, am, a a _- 


-—— — ——— —— ee 


Reeeived of Wm. Harmon the above am't. 


JOHN W. HOBBS, &¢C., VS. JOHN A. MCLEAN ET AL. 


bo 


OO 
50 
50 
OO 


17 00 
28 37 


JAMES HOLLIDAY. 


0 
S7 
00 


2 
[Endorsed on back :] James Lyon. 
’ 337 = Time ‘statement of James Holliday’s team, Z. Lovoc, driver. 

Has worked (2) days in August, 3.75_-_-----.- 7 
Ms (203) twenty} days in Sept., 5.75-- 76 
(G) six iw a 
s (13) thirteen Oo) Te gig ner gti 2 aa 
itn «FS ate 
iy (171) seventeen} “ “ Nov. “™ _.. 69 


’ Blacksmith bill ---- ~~~ 


sept. 6. | pr overalls 


(et. 
Nov. 
wa 


Charges against team : 


— —_——- a oo a oe 


Charges against driver : 


—— 


Zz socks ....- a 
1 Ib. chewing 

- * &. 

I ‘< oF. sé 
1 ic (‘ ié 


l 
| 


} 


\ 


rh. €. 


Ib. C. tobacco - 


Balance due November PETS Saleen ae aed 


tobacco ss it ae aaa 
ee ee a ala aceabns: 


——_— ee eee eee 


——— eee ee ee ee ee 


— 


Ht. G. COYKENDALL, Foreman. 


Caen oe meen 


Rev'd of Wm. Harmon the above am’t. 


JAMES HOLLIDAY. 


[Endorsed on back :] Time statement.. Lovoe. 


+) ) 
ee 


5O 


I5Y 


oe es A A AA RETR AIT 


SSRI ERR GRINS 
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Time statement of James IHolliday’s team, Rk. Armstrong, 


© 
* * 
oe 
oe 


: driver. 
| Has worked (2) days in August, (@ 3.75_------ i 
2 ae (203) twenty} days in Sept., 3,75. 76 87 
: 66 66 (45) six gn 500). 30 00 
43 5 (15) thirteen - * Oct... 3.00. 65 OO 
- (14) fourteen fees aaa 4.00_ 56 00 © | 
7 (17}) seventeen; = “ “ Nov., 4.00_ 69 OO | 
S04 37 
Charges against team : 
Blacksmith bill ~2-_--- sigs oles Chien diac aie atanateie fe fees oh S o0 
3 290 87 : 
Chare@es against driver : 
Sept. oS. Chewing. tobacco ee 1 50 
a Se “Pies 2 OS? Lea Ne aa 70 
20.4 Ib..* ‘ ark ete) Aare 1 50 
2), J] pair overalls.__— See ea aie ei eee ee 1 o0 
Ts Tr Marre Ne 1 58 
I CTD SURI a ae es H0) 
24. LS. tobuceo- TOI ma ene Gane) Te aT iD 
Oct. 27. 1 lb. C. IB ee yi OS a ek 
oe. 2 plugs agus ss a ee es re : 
Nov. 4. Ib chewing bd ainen eee i a eet 1 50 
Oct. 2%. Order hr REO A os ho 2 2 
20: ! ie RE MOOT 6. i ices slack nd aces ae ‘ 1 50 
Nov: 12. > plugs ou LR TT ee Shc Bee Lee ae a eee 1 2O 
1 \ ete ae OAD, CEE aie isee eateedlwa) ae ee 
- Sy ade 


S?256 32 
Oct. 1. ; chewing aN A se ek Sia te a ee r gs 
25 4 
‘Teamster furnished 2 days, (a 1 | EA one ae 6 OO 
$249 57 
Rec'd of Wim. [larmon, $249.57 
JAMES HOLLIDAY. 
| Endorsed on back:] Time statement. Richard Armstrong. ‘ 


oe) Time statement of James Holloday’s tean, J. Castella, driver. 


Tas worked 2 davs in August, 03 Tie 7 50 
204) twenty daysin Sept, aah oP oe 76 S7 
(6) SIX - Se 30000 
(15) thirteen “ Bee GB -O8: 

. (14) fourteen “.. “ £05. D6 OO ; 
s (1/d)seventeen?“ Nov. “ .... 69 00 


304 


sSNA RB SI RN a 
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Charges against team : 


Blacksmith bill _- __ a 0 ae aa ee 6 00 


Charges against driver: 


sept. 5. Chewing tobacco_-~ SRM esinis Stee or NA rt rm 4a 
SOEs ob... ean eee 2? OO 
eh PAE IOOD i sinn «5 «cn ep nan 40) 
BAS, I esis sink 5) ice ta ence 1 00 
ee ie eee OOO ie Co cae cae ey en eee 7oO 
2? 1 plug tobacco sited ign -o Soe taba abe tates aks Meee 1() 
Aug. 29. 1 pr. book of Be OE isciciedss si ade 4 00 
Oct. 19. | plug tobaeeo _____- Oey SPN am NE Oly Mh 5 Cg 40) 
re # 1 bar soap cihaeant a a a 20) 
MD. J pr. RIS betel!) facie ek ee ae oe 1 OO 
1 4. Whiting TO Ot a pee pe a vee len 20 7d 
Nov. 19. Order accepted for ¢ ourtney ae Peet S OO 
(es, 2 e. Order on Writing @ Co. uc. ounce -10 00 
HY OD 
Nalance aque Novemper Zist.......o. oou ee S248 7? 


Received pay’nt of Wm. Harmon. 


JAMES HOLLODAY. 


340 [ Endorsed 4 No. 357. Time statement. Castello. H. No. 
15. Voucher No. 27. Exhibit 8. H. E. M. 


ot] Bismarck, D. T., Nov. 1st, 1876. 


Yellowstone (‘ontracting Co. to N. W. Telegraph Co., Dr. 


Ost. 16th. “Fre peek. Deavenwortht ..c wccowcnawcmce ce » SO 
1{, “ Spankton i Em SHI A ALT OAS EER Sh pig A 3 OD 
Maemder, St. ly | RRR ce Ga ene > OO 

23. “ Harmon. " Pe eM OD tor eC set Te Re | 70 


Reed pavient. 


J.M. CAVNAH. 


F’r Beprorp, D. T., Dee. 14, 1876. 
At sieht pay to the order of Leighton & Jordan one hundred 
twenty-eight WN dollars. value received, and charge the same to 


account of— 


Arar 
YELLOWSTONE CON. CO., 
By JNO. A. McLEAN. 
To Wm. Harmon, F’t A. Lineoln, D. T. 


$128.97. 


21—170 


162 JOHN W. MOBBS, &¢., VS. JOHN A. MCLEAN ET AL, 
o42 | Forr Burorp, D. T., Dee. 14th, 1876. 

Yellowstone Contracting Co., bought of A. C. Leighton. 

Bept. 24. To'S guns @ $1000. .. 2.222 S80 O00 | 

IID ar stcs Ses SB eae Dee Bee eras 1 50 

Oct. ll. “ 1 box condition powder 55a obi sigh sarsg tahoe 20) 
| Ma Ge Ae i. MORIA ce Rane tris eee 20 
I bs. SR DOUEE sc citieccige eens oO) 

82 34 ™~ 

Dee. F eM Bead Gna ST ae AEE SN 9 OO > 
S 44 the: SLUGAar, Be ena ery oe Se reo > OO 
Ll s’k salt. Ba euteiches O0 

* 1 box pepper, Harmon .... =~. .- ld . 
ey te. ton. UO ee § 25 
ene tik “ie Ot Re ae SOME SNS Coin ie Seay 1 67 
2. “ 4 cans yeast powder, 40........ 2 00 
: , | mo Ad 
12 Beep seen, ope Mer IE 14 00 
bi BE AMIE iron ered ae aes > OO 
y | por’. eloves, Joe eee SOO EEC” ek ee = ? Dv) 
“ 2 pr. socks, FEI mii inssin wien minions Z OO 
| 23 50 
$128 97 128 97 : 


Ree’d pavinent by det ()}) W. Ilarmon. 


Voucher No. 42. Exhibit, 1. E. M. 


o4od [Zv US 
203 

; y+? 

eJe 
1] 

oto of 


A. C. LEIGHTON. 


NORTHERN Pacriric RAILROAD. 


Wim. Harmon & Co., to N. P. i 2. 
transportation of freight from Minneapolis to Bism. 
No. P’e’s. 


lor 


10 brls. beans, 


) Ibs. d., apples, 


2“ prunes, 
ms peaches, 

2 “ hominy, 

10 ch. tea, 

3 brs. syrup, 

10 bx. eandles, 
L bri. salt, 


”2-+ cads. tobae., 


Description of Art’s. 
. pumpkins, 
>» clams, 

2 bx. Soap, 

> bris. sugar, 


] és 


j bx. SsOap, 

2 s’cks coffee, 
©) bris. sugar, 
10 cheese, 
50. | 

4 e’se ovsters, 
» bx. candles, 
2 brs. lard, 
15 case Corl, 

o ds. lard, 


salt, 


5 bx. raisins; 
S ese beans, 
7 kits fish, 

| kee 

lL coil rope, 


JOUN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AL. 168 


‘S drums “ oes. secas, 1 br] ick les, 
5) ea. salmon, L pepper, 4 bx. B. powder, 


5 : lobster, 4 doz. pails. 


~~ 
1 


195 JO 1 10 


Reed payment. 


JOIN DAVIDSON, Agent. 


L. J. Whiting & Co. 
No. 7540. SS6.24. 
G. R. C. Co: 
No. 11.730. 129.03. 
NORTHERN Paciric RAimRoap, Sept. 4, 1876. 
Won. [farmon, bisma., to the N. P. R. R. Co. Dr. 
lor transportation of freight from Minneapol. to Bism. 
Description of Arts. Weight. Rate. F. Ade. Total. 
Hay press. 20000 2POOOO 300 20500 
Mugine. 


JOHN DAVIDSON, Aat. 


NORTHERN Pactric RAILROAD, Sept. 2, 1876. 
Wim. Harmen, Bismarck, to N. P. R. R. Co. Dr. 
lor transportation of freight from Minneap. to Bism 
| B’dle torks. ou LOO Oo Oo 
| | JOHN DAVIDSON, Ag’. 
No. 7. Voucher No. 17. Exnuipit 8. H. E. M. 
NORTHERN Paciric RATLROAD, Dak. Division, Sept. 9, 1876. 
Wm. Harmon, Bismarck, to the Northern Pacific R. R. Co. Dr. 
For transportation of freight from —— to 


rhit pate Freight. 


Deseription. Weight. yr 
Coils wire. L100 LOO 1100 1100 
JOHN DAVIDSON, Ag’t. 


Voucher No. 41. Exuipir 8. H. E. M. 
Time State ment of Thomas Cantwell. 
I[las worked seven [and | one-half days (a, 2.00 


chopped (33) cords wood (@ 1.75 


ss 


164 JOUN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AL. 


Charges: 


ey ae.” A OSE Sen? Lek Relea ee he= DRT a oe sr OI Ran ae 2 Zo 
rn, MRM oe tag ll Pes ee oo Ne Te) ek ee i ee O60 
0 68, GUS hosed ete oe decals IRENE Se onde as 6 OO 
— — § 85 
CORRE, OES SOE ie ¢ OR Lita ok ae Nira n Po oa ee Ma CEM. ny Sy eS $14 27 


Thos. Cantwell. , 
Reed payment. H. G. COYKENDALL, 


For Vellowstone Contracting Co. 


Voucher No. | § exhibit o. i. le. M.” 


MinNEAPOLIS, MINN., alg. 30, 1876. 


Mr. Osbernes. 


In acet with Henry A. Loverin. 


io 3 baling machine: followers, 1.26: Lin saicsiacw dees soweun O10 
Re. payment. HENRY A. LOVERIN. 
Paid by Wm. Harmon. 
346 ° DuLuTH, Aug. o1, 1876. 
Wim. Harmon. | 
Bought of C. i. Bostwick. 
1 Dederick perpetual-belt press and steam-engine & fixtures 
pomplete 2. 2...-.-- DA Sak ee Pere ae SIRE SEOs ba ee aes S1 400 


Reed paym't. 


C. kb. BOSTWICK. 


Voucher No. 15. Exurpir 8. H. E. M. 


Bismarck, D. 'T., Sept., 1876. 


Yellowstone Contracting Co, to N. W.Telegraph Co., Dr. 


Aug. Fist. “Lo Coins, St. Paul... 2. Dish bite We i gin Stallone tae icici ita ty 2 
3. ie, Adee SRR bin AL. Pit C8 Phas UNL espe te Reng eee 
és cs RT ey ee ar OPES eR IE | 

D4 ; ; FoF SRE Ee eA Ie LE ERE RECS a ak ee 
Ty NOR FR MINN ts ec st trio nl ene aac 1 

7 From Peck, St. Padi ...... Lili Set et eee eo) 
20: “LO ssarmon, Minneapolis... oo ce 3 
26. ‘a - i edd Oa teat engi Maresh glared oink t) 
IS: aS sis te CPR OR ar ed gee Nh l 
| My lsat ie tadiat ts eect is stood aan 
aS > Se Senate eto ene at eae em OE tn Seo Ee aD 2 
6 MM IN a SSS Nee di og ee 
oe 3 S| Re eae Sane ee ERAN ap OE PO 4 
UE yg Wh igs RA ee eee tie ae Een 
we SEE Ba Ry Re RR Nees tic! Ae: Nena pene a oe Te 5 


Q0) 
OU 
aT) 
50 
D6 
iO 
40 
70 
50 
dQ) 
()) 
70 
60 
50 
9D 


en partner’ # >. Ae 
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eee 7 re eee CRY 6. one eine cies eee bee 


” To “ et NE AE SET MI Re AOS) SM OS Cae RR ee ? OO 
, nen: Satiowtown SSA AS 60 
7 is sees punning eee oe 1 50 


Ree’'d payment. 
J. M. CARNOHAN. 


Yellowstone Con. Co.. 2666. 


Voucher No. 16. Exutipir 8S. H. E. M. 


347 Coulson Line. 


Missourt River ‘Transportation Co., Harmon & Co., to Steamer Key 
West. 
Weight. Rate. Am’t. 
Pe OY SION Wee ow in cee ee 
ra ~ 25,040 


+s 


26,360 7d 197 70 

Reed paynit. 

D. W. MARALTA, 
Supt Clerk. 


Bismarck, Sept. 25, 1576. 
Shipped on board the Key West, bound for Buford : 
W. Harmon, St. Paul, W. b., Septem. 


247 Yellowstone Cont. Co., 35 b’d Vd twil. 
Car 2082, ‘Tongue river, 1 p’ck g sun. 
St. Paul, W. B., 244, 1 box castings, 
Car 2596, Tongue river, 182 sax corn. 
Weight, 1,520. Ch’g’s paid by Harmon. 
2D ,040. > oe. = 
Freight received all right, as per bill of lading. 


J. M. GILMAN. 


EXHIBIT. 8. H. E. M. 


348 NORTHERN Pactric RAILROAD, 


Bismarck, Aug. 30, 1876. 
30 Wm. Harmon, President, to N. P. R. R. Co., Dr. 
S2 1 b’dle forks. 
16 | +4 oo oy —— >) 1 10 oe 33 
—_—— Delivered to MeL. & MeN. 
OO.o1 JNO. DAVIDSON. 
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; AUG. 28, LS76. 
W. A. Harmon to N. P. R. RR. Co., Dr., transportation freight from 
Minneap- to Bism-. 


7 No. P’k’gs. Description. Weight. Rate. Freight. Total. 
| Pdl- forks... ccc 1 10 1 76 1 76 
| J B’x ax hdl’s. 
2 ‘axes. 
| <9 Pagdock rake... ... ABLE) M“ 2 SH ? SO 
eRe se Se aa , 
5 e's & b’dl’s, 
| Keiley mower ees COQ a 6 6O 6 60 
oe P’e’s & b’dl’s. 
| Champion Mower ...< Hie) () O60 4, OO : 
| I7 82 
Delivered to MeL. & MeN. 
Recerved payvinent. INQ. DAVIDSON, Agent. 
O49 No. (. i 
i 
. . - ; . ia 
Voucher ‘No. 18.. -Exuipit 8. H. It. M. ) 
NORTHERN Paciric RAILROAD, 
Aug. 29, 1876. 
W. dlarmon & Co.,to N. Po R. RR. Co., Dr., for transportation from 
Minneap- to Bism-. - 
2 Champion mower. | 


2 main frames. 

? cutter bars. 

No. 6. 2 b’dles. knives. 

2 poles. 7 

sets wheels. 

neck & 2 awaits at... o.co Ue ces aoe 14 30 L4 350 
saddock rake. 

wheels. 

axle, 1 seat. 

b’dle teeth. : 

st thilis..1 baie Siote..w. eee ek ie ae 1 10 » S6 
| lever & Idle. 4 


17 16 
Reed payment. JNO. DAVIDSON, Agent. is 
Delivered to MeL. & MeN. 
350 MINNEAPOLIS, MINN., Aug. 25, 1876. 
Yellowstone Contracting Co. to H. Ruble & Co., Dr. 


| iNeystone hay OS Sa pede ae eet) ARR eee TD em ee oe oO 
Reed paynient. 


HW. RUBLE & CO. 


JOHN W. 


1 Champion light mower 


1 Kirby mower 


Reed payment. 


PUY YOR 


] hay rake, 50 


—_—— — = 


Ree’d payment. 


; 
30 
1O0 
WARIS) 
13 OD 
198 OD 
+ 
Oo | Voucher No. 


Wim. 


] 
l aoa 
) 


Ratched bolt - 


Rec'd pay't. 


HOBBS, &C., 


2 Champion mowers, 9o- 


Ilarmon to H. 
guards plates, ARS 


gq eR i 
+) r4 eae rl 
2? bolts_. ST ES OME ne ee eee 


MCKIO H€AG......-...- 


VS. JOHN 


MINNEAPOLIS, MINN., 


Yellowstone Contr: icting Co. to H. Ruble & Co., 


~~ ———- —— — — oe 


Seen ee eee 


MINNEAPOLIS, 


Yellowstone Contracting Co. to H. Ruble & Co., 


Ls). 


MINNEAPOLIS, 
Ruble & Co., 


A. MCLEAN 


EXHIBIT 8. 


ET AL. 


Dr. 


H. RUBLE & 


MINN.., 


Dr. 


H. RUBLE « 


H. KE. M. 


MINN, Aug. 2! 


Dr. 


2 bolts_ ‘ei diab loo a alii iw feckless ~ scatscia coal ob Gia a ads ik ales Ge Wes a siete antler’ sin tie aaan 
ie ie ss etic hee SRO A Ne Ti 
1 ‘hampion Pitman Compl't. - pees sid kad tassios Apaiien Sk 
ce TESS | iss ARRIGO RR LS a ap oS nce oe) Ee en 

ETE BARE a CATA La 7 ee Nea iii cabs Sl pci ademas adie ta dae ai ch ales 
EE es MO AOR AEE ee Oe 2 


Aug. 25, "7 


Aug. 26, 


76. 
190 
30 
»)() 


) 1S76. 


H. RUBLE «& 


CQ). 


JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN 


VoucnreR No. 37. Ex. 8. Hi. i. M. 
Fort Lincoin, D. T., 


Yellowstone River Contracting Co., bought of Wm. 


400 Ibs. bacon, @ 14}c._.-..--------- 


0) a a oa 
146 s’cks flour, 100 Ibs. ea., 3.60_-—-—- 
10S “ oe. oe. | 
E-day-book & 1 ledger...-........... 
2 fry pans, 140; 2 doz knives & 

RE EE noel aaa a eee 
2 collee mills, 2.00; 1 stew pan, 60; 

2 pals, VO ET ARS ere RD Sha NSLERE UD CaM 


2 patls, 1.00; 2 butcher knives, Ee... 
S lbs. tea, 8.00; 1 box pepper, 2.25- 
| 


sks salt, 90; 3 doz. B. powders, 9.00_ 


“UMS ae Tie 2 | eRe anneal ese re Co eeee 
OU Ibs. rope, 25 ee ReaD In 5p meme y MRA a 
I a cil ae 
eo 6 es TOU AO cs 2 in ec es 
2 ax-bits, 2.50; 3 heims, 90... .. a 
Oo spades, I reas VN as a ee 
LO ibs. Gried applies, 10¢,.... 6. sno nos 
Ol Ibs. beans, de.. ie ee te se sie ei i nh sw 


Mase. 1.50; 3-in. bolt, 1.853; 105. Ibs. 
rope, PH Oh 
Ibs. beans, 2.605 2 doz. tin plates, 


REP Nr ho he a 


) si a a nas ep ae en a ae a a ee a oe 


2 APO AN SSB BO ic 
oO a AYE OEE 2. 30 os 
| camp kettle, Le, spade, 1.60. escaping 
2 doz. tine spoons, 79; 2 cotfee boilers, 

ns a 6 a SN a Nd ia eat att 
| cottee mill, 1.00; 1 fry Ba, 10 okie 


Con. next page. 


& Bbls. Hd. breed, 255 Ibs., Geo. 


o sacks Hour, 20,00: 50 Ibs. sugar, 15, 


| ath 2 SR AEG LE ERE RA OSE PR Re 

bi thea-aatine.: oe, 9.66: LO Ibs. tea, 9.00_ 
2 pails baking powder, 210 Shiga ewe 
D gal. \ vinegar, | ates eee we ue SD 
2 helves, oe is Nie Sst Sao is aaah te ig dh i 
Me Ee See ee RRS Sere iy MeN er ge 
4 box a grease, SO; 10 gal. syrup, 1. 10, 
SPOS ced RAM RIN ee Saati aiad hoi: 


Received payment, 


= 
b 
; 


WM. HARMON & CO. 


med 


<n 


~~. - 


wah 


a ae -~. a 
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Voucher No. 44.. Ex. 8 H.E. M. 


oot Ocr. 20, 1876. 
Wm. Harmon to Northern Pacifie R. R., Dr. 

We ee ae ahs ent gt emma BRAM SION Wide ei rc S503 

Ce BT NOE STE SRR a RNR DOP ee toni Lae s SSNS, APOE $1,298 


Minneapolis to Bismark. 


Wt. Rate. Freight. Total. 
RR eR os NG Se 79 150 150 OO 
196 S’ks, M | L. 
Lov 
31d 
AHH 


JOIN DAVIDSON, Ag’t. 


Voucher No. 38. Ex. 8. H. E. M. 
Oct. 20, 1876. 
Wm. Harmon to Northern Pacifie R. R., Dr. 


ORES ddtne ce ele ORL AED i sad esi eceken ote aiclaeae seit slaiss $330 
I spare asin ns ta ee oy sl 9 as a ne acces hea 
Transporting Freight, Minneapolis to Bism. 

Orn Ie? COR Oe 1 tt + seskws sn owns 21,000 75 $107.50 $157 50 

We. Bie ey CRE Fe caine en mk : 
ort Ea 6 a, et Be own pee e 157 50 


JOHN DAVIDSON, Ag’t. 


Woop Ca MP, Nov. 15, 1S75. 
H. Gr. Coykendall : 
Pay to James Holliday, or order, fifty-five dollars and ch’ge to 
my acct. 
| HENRY McCARTY, 
855.00. Reed pam t. 
JAMES HOLLADAY. 
BOO GLENDINE, Dee. 17th, 1876. 
J. A. McLean: 
Please pay the bearer, L. B. Dresser, four dollars and charge the 
same to Robert Bruce. : 
ALEX. McASKILL. 
P’d Dee. 50, 1876. 
LEM. DRESSER. 
[Written across the face:] Charged to Barnes. Wm. Harmon 
pay him. MeLean. 


2)—170 
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Voucher — 40. Ex. 8—H. E. M. 


SS8.70. Fort Burorp, D. T., Dec. lo, 1876. 
Due Samuel Dresser the sum of elghty-eiglit a dollars, being 


balance due ham for labor cL cook, 


YELLOWSTONE CONTRACTING CO., 
By JOHN A. McLEAN. 


Woop Came. Moutnu oF TonacueE River, Dec. 3d, 1876. 


Due A. Reynolds, or order, twenty-six dollars for chopping wood 

RE Oeh >. 
$26.00 IH. G. COYKRENDALL, 
For J. S.C. CO. 

hecopy Dee. 50th, 1S76. | 
LEM. DRESSER. 

[ Written across the face:] Wim. Tfarmon, Lemuel Dresser has paid 
this order, et., et. O. IKK: | You pay him. MeLean. 


Bob Voucher No. 7. Ex. 8... H. E. M. 


Bismarck, D. T., Oct. 7, 1876. 


Capt. Win. EHlarmon for Yellowstone Cont. Co. Statement of ae- 
eount. 


Yellowstone Cont. Co. bought of Dunn & Co. | A 


Aug. 4) mi d se BESET OTEP ER Pte Roa | 
The above is pris LUC, Would be pleased ic have you remit. | 
Reed pant, J. A. WAGONER. 


Bismarck, D. T., slug. 26, 1876. 


Yellowstone Contracting Co., Wm. ILarmon, bought of Dunn & Co. f 
Aug. 26, 10 val. SORIA TER MONS i ih ee eg tits nha ewe , 
Can and: ease... i. ah tc aa ra eae eh i a | @ ( 
| 

$14 25 


(OK. MeNider] , 
Pd by cl’k, 1.00. | ! 


Voucher No, 59.) Ex. 8. HH. EF. M. 


gm 4 

Woop. Camp, Nov. 21, 1876. : : 

r ; ‘ * ‘ : 1 
Yellowstone ¢ ontracting Co. Pav to Jerry Bartholomew, or order, 


elehty-six 9°)", doll’s and ch’ge same to my ae. 


SS6H50 Reed PaVvnrient, W. ». DUNN. 
ood 7 7 Voucher No. (yf), lex. S, HI. EK. M. 


Fort LIncouyn, D. T.. 1877. 
Received from Wim. Harmon thirty-three and %% dollars in full 
ol all demands LO date. 
33 99. C. RUST. 


JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN. ET AL. ive 


Voucher No. 88. Ex.8. H. E. M. 


$15.00. 

Reeeived Dee. 25th, 1876, of Wm. Harmon fifteen hundred dol- 
Jars on ac. of the Yellowstone River Contracting Co. to be accredited 
for by me, 

Fort A. Lineoln, Dee. 25, 1876. 


JOHN A. McLEAN. 


Voucher No. 19. Ex. 8. H. E. M. 


Fort Burorp, Sept. 11th, 1876. 
Trip No. 1. 


L. J. Whitine .& Co. to Steamer Jno. M. Chambers, Dr. 


Marke- Harmon «& Co., Y, R.-C. C. 


W ’t. tate. Aim ’t. 
Mase as nor 1. & 1... «sw cee eee as, eee 
Two mowers & one hay rake, 1 box glass, 
l bill forks—lot a a a a el a ee LS OO 
7 $755 68 
' Received payment, A. G. LA BARGE, Clerk. 


‘= 
SOS Voucher No. 2. Exnis. 8: H. E. M. 
i'r. Linconn, Sept. 26, 1877. 


Yellowstone Contracting Co. to Weg. Crooding, Dr. 


if 
| To expenses on trip to Standing Rtiock, >. T., for teams ___- S10 50 
Received pavinent, 


W. Ek. GOODING, 


; Voucher No. 43. Ex. 8. H. E. M. 
S37 OO. 
Received of Wm. Harmen & Co. thirty-seven dollars in payment 
of poney delivered to Yellowstone River Contracting Co. 
Ft. Lincoln, D. T., Aug 21, 1877. 


CHIN. BASSIN. 


Voucher No. 11. Ex.8. H. E. M. 


Received of Yellowstone River Con’t’g Co. twenty-one dollars in 
payment for 7 lock chains. 


P. H. GALLEGAN. 
Bism. 2k, D. T., Oct. 26th, 1877. 


DON Voucher No. 8. Ex. 8. H. FE. M. 
Fort Burorp, D. 'T., Sep. 5, 1876. 


Yellowstone Contracting Co. to Steamer E. HW. Durfee, Dr. 


Ne ee ION 2 caine neo iieeeenenee nen S50 OO 


Oo .. 
JOHN A. McLEAN. 


Received payment, 


WM. W. COULSON. 
Voucher 12 Ex. 8. oH. E. M. 


Mi maranda of Lepr SES Madi hy rs Vig Truce. Wagon Mast - 
S| SRT ME: SECON EI ON Ce ae a i 

fiay'at Bortneid....:--.-. =. TSS SPUR RS ie a ae aR a 
ixpenses ...< ieintsaienie Ads somtd cir a i ca 
2? bbls. flour at Buford eh aN ia aca oc) aia sal dnc 


Paid scout ----- rps TEES Pe Set 28h ecto nc ae Me Se a 


SD mt SORE 
~] 
wi | 


Hom PS 
a 
oe 
oe 
— 


RT is piaecg Rees peer ERAS TAPS PRE, SNS Oe re ae a n  P 
RR a ae Side Sicha acai esata prs nas 9 
9 © colaratus . Be ea oh a BEAN eagle ol sl a de yO me 1 oo 


ee NE PON IORS fe te a ace me we nee oe een eee 
RN eee ies hate itinas pce es TS LN EERE ea a 
Buteher knife ~~ -_--- Ba a aa DB I wi ah 1 OO 
Coal for blacksmith __—_ ~~ _- a a ath AE NS OTST REE en ) 

Salt at Glendine i aia daldck os a wal ap eae aca Sted ta Nanaia arated ool o> OO 
Salaratus cp ids ‘Sas aches SaeSaa ka Neae ci Sel acdo ace AEG Cae OSE Se ee ] 
RE ERNR BOE MAIS) TERED COOWEE cg ee Se ois oe eo es SA oe 97 60 


Sa RII 9, sas sl aber ad natn in Ruan Sh See pecleg a ne ie tn ee sw > <p) 


S935 95 


360 Voucher No. 28.) Ex. 8 HL. E. M. 
BismMArkcK, D. T., Oct. 28. 1876. 
Yellowstone Contracting Co. bought of Douglas & Co. 


Aug. 20, 1 dz seythes - PSION ORI Le he AREAS ed TENT 14 00 
og hE aa Aca Nr Te ae a es Se ees 10 SO 
knives and torks ~~~ _- sabkad Meek eate 2 75 
EES IRS Ns SNE Aaa AES OCC atin 1 OO 

MN ON oa iain 6 is lcs Sei aegis Rs es ta we ewe 30) 
I fae a a as passes palin agonistic acsevue piss 1D 
24 maoe gomtiane (a) FR a 4 SO 
1 doz. rivets igs acl os Sa ae SPR RR deca a tenga Sc 30) 


Sept. ee & jut Cups, ee... se eo ee oh Ge a ab sa ee ee is ee ee dn OU 
So ioe en foeks. 25. ote gaia ce res, 

S. 5 Ibs. Babbitt metal. hots 6h ee tas WS Nach eine tock tian ar ak ek Goes 1 0O 

| Pie OT ee 40) 


Fe TOC TEI ete LL TELE ONTE ST Se OE | 25 


ico 


ae SE a ARO i, et tn Pati al 


om 


361 


(det. 


2 hd 
mf. 


JOHN W. HOBBs, &¢., VS. JOHN A. MCLEAN ET AL. 


ae EO”. | rae means AC Meet CSS ee ae 
& gal. lard oil, 1.50 ce i i wn Sisal pacite ead eal ai ak albeit wisid iin. 
; PESRSOOG CBE. BF cee chen oss eee 
2 SOE Be RE Ua ic ice co seeks co ne ee 
Sel, CR... sn nae ae 
2 12-inch } round files, .75 aa RR Ra ec la 
2 x flat © (Eine er rl 
1 taper Bi Ey nn isin eae aioe ee em ee 
1 doz. 7-ineh butter knives, 3.75: 6 doz. knives and 


inks 1440. 
2. doz. 4-q't pans, 4.90 ; | doz. dish PANS, 9.50. 
| doz. dippers, 2.75; 3 doz. table spoons, 2.70___- 
1 * axes, 15.00; 1 doz. basting spoons, 3.20 ~~~ 
| 


Se ee 


No. .) cook STOVE complete, less teakettle 2 eee a 
eS | ts pipe, ee REE Me My ys OS 
| - PE Ne eT Ge SO Ee 
2 doz. l-q’t cups, 5.00; 2 doz. pie pans, 1.70__-_- 
2 — L200) ; | ti pay Bess cas 


1 camp vn 1.25; 1 bread pan, 1.75; 1 seythe 


WN rest. at ois oa a ‘ae See 
10 Ibs. odin waite 1.25: 2 sets harness, 250 
17°“ nails, 4.25: 1 oy ae a” | Aaa Sante ee a 

Dan. Vannorman: 

Re ap TS Se ae | Seaeeepeccemeneter CUE NCe atin a Ee = 
l lock, clasp, and 3 staples......--__- 

Creo. Wattison: 
| lock, clasp, and 1 staple-.------- 

1 5-in. burr, with screws, .15: 1 penknife, 2.00... - 


——_— eee ee eee - —— 


——_— ee ee ee ee 


David Love: 
1 lock, clasp, and 2 staples ssn scheint ais net: Sai sv einen Sen 
Con. next page. | 


Pat. Rooney : 


I EI a a ia I a 

2 ibs. wrought nails, HER ea ae RIL oon NE: eevee 

2 scythes and swaths, 2.25_.........-.________ 

3 heating stoves, 5.00 Fes SIMU RD ae ae a 

24 }'ts pipe, .50 alg ss ca pc RRS a ect eet 
S. Greenbury : 

2 doz. copper rivets, .25; 1 paper tacks, .LO--~-~-- 


: RE strap hinges, AO, and service padlock, 40 —- 
1 clasp, 10, 2 staples, ee ee Ree ote hae 


Received payment, 


DOUGLAS anp CO. 


P’d by Wim. H. 


SS 

9 50 
1 OO 
1 50 
1 50 
25 

S 15 
t 00 
5 45 
18 25 
30 OO 
1 50 
7 OO 
4 70 
1 90 
o 25 
o> to 
5 7d 
2 25 
60) 
50 

29 15 
55 

50 
25 

4 50 
LD OO 
7 20 
35 
Ri) 
{) 
S202 03 
1 00 
S201 O05 
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362 Voucher No. 31. Ex. 8. 
BirsMArcK, D. T., Nov. 15, 1876. 


Yellowstone Contracting Co. to W. Watson & Bro., Dr. 


Draw’s, 3.50: mitts, 65—Barney Kellen_ .--.-.-.----.----.-. 4 19 
Mae. shirts and drawers—vo. Se | Te EEE o 

° da nee BOTTIR. . 2 os wwe 7 OO 
EE TSS Ty ET? AS PE. ORR Ee PERNT ERECTOR TE. 


19 40 
Ree’ pant. | VS J. W. WATSON anp BRO. 
[In pe hic al: ( Ted (1) W hil. HH. and ¢ ‘OLS books. 


Voucher No. Oe... 20k. 8. Hy BM. 
Burorp, Oct. —, 1876. 
Capt. Pemiey, A. A. G. M., to.steamer Fontenelle, D 
To freight on 90 bundles of wire, 5,400, 1.50.2. ---------- S01 OO 
Reed $34.00 on the above. 
W. A. W: GALT. 
Voucher 31. Ex. 8 H. E. M. 
Ocr. —, 1876. 
Y. RR. Contracting Co. to steamer Fontenelle, Dr. 
J.-S. Melling & Co., Big Meadows: 


L5-4p k’g's mdse. 1S bags baeon, 160 bags oats, To b: ALS O% its, 


7 RS COUOG. F014 Bie are ee Se whe chew ewces ~ 948 23 
ee WINANS, Es io is Orc aa et inalale STD eee 
Tis Ob 

Oe 8 ORE OD PETRI EE ik edi ee eww newan tae 4 
ee eE ce Cs pe ae eee MMR 37 Seni TAE RTL oh i ALU pS Se $259 5? 


- 150 for nine teams, 349.14. 


oe oe a fee WS LO Rg eee 499 J4 
BA Ei a 19 90 


A A ee eee ee 


519 O4 
Ree’d payment. THOS. M. GLUEN, 


on 


 % 


oe 
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363 Voucher No. 25. Exnipir 8. H. E. M. 
Yellowstone Contracting Co. to Wim. Harmon, Dr. 
LS76. 

Nov. 15. To eash advanced to J. M. Barber____ ~~. _- = 20 OO 
7 a . — Valliant___.-__.-___- 5 00 
e " 7 J SNES ak ee cas ee 
‘a _ “. ——Stanley....-....----- 50 00 
a . . — Van Arman_____---_- 60 OO 
me ka 5 r —— Stone -_______________ 25 00 
$241 00 


Sate hk: | aR OREN Supa Cee 6 93 


$957 93 
See journal, page 3. 
[ Written across the face in red ink:] Money sent to their families. 
| Voucher No. 34.) Exurpir No. 8. H. E. M. 
| Ocr. 28, 1876. 


Yellowstone Contracting Co. to Ed. O. Bostwick, Dr. 


A a a So 5 25 
2 eee Oe RE eran ee ae dh aikns eacecaniae cai. cae 
. P70.) gi NEO an aoc carmen eaten fee, fo 
Pat SEN Seaeeee oe pee er Maem GME A 
CE DESERTS EL SEO ER SNE SK NE SD 
IN ie oe a ee ea Oe 

sa PN a eR MIE a4) Sa 
i ee ee i oe, 

<.  peemaett ..c .. LE Te TOR Sa RET eT 
so ky os ces eee 

2 DO 


The bill is O k. 
McLEAN. 


Ree’'d payment. .JUSTUS BRAGG. 
Ch’ged on Wm. H. and Co.'s book. 
364 NORTHERN Pactric R. R. Diviston, Sept. 26, 1876. 


Wm. Harmon to Northern Pacifie R. R., Dr. 
Wav bill No. 416. 
From ear 1,376. 
lor transportation of freight from St. Paul to Bismarck. 


Weight. Rate Freight. Adv. Total. 

46 b’dles wire__-_-- 1700) 1.10 1870 Charged 11 55 $30 25 
5 25 
9 ad 
. 142 20 


182 02 | JOHN DAVIDSON, 


M 


176 JOHN W. HOBBS, &¢@., VS. JOHN A. MCLEAN ET AL. 


| SEPT. 27, 1876. 
Wm. Harmon to Yellowstone Co. to same road above, Dr. 
‘or transportation of freight from St. Paul to Bismarck. 
| Weight. hate. Freight. 
M se... he eee” 9.57 9.57 
Ree'd payment, 
JOHN DAVIDSON, Agent. 
Sept. 27, 1877. 
Harmon and €o. to same road as above, Dr. 
lor transportation of freight from St. Paul to Bism. 
Weight. Rate. Freight. Total. 


7 6 ee OOS... cw eoduen eta BO 79 142.20 142.20 


Received payment. JNO. DAVIDSON, Agent. 


365 | MINNEAPOLIS, MINN., Sept. 26, 1876. 


Yellowstone River Contracting Co. to Janney, Noles, Brooks & 
ore fg 


ae a 3 CRON on is ce ewe ee Le bee ene Xe ne Ok Oe 
at ed a RIA ce ety Maran: Renae tn HRT My Raper a OCR RR 14 22 
Rc ee ae Se arc ec akc i cee sanguin ee ws koe 3O 


° 


Paid. O. Kk. 
| MINNEAPOLIS, MINN., Sept. 12, 1876. 
Messrs. William Harmon and Co., ort Lineoln, Yellowstone R. 
Con. Co., bought of Janney, Moles, Brooks & Co.— 


1 Oe. SA ROTOO ARE, FOG os iw shane nsw cue ee ae 
1G * e. meas, BOO ss oo se ee cee we, ce 
RIS ose mn cots obese SR Nae UTA Mo NERS TANS aS LE Oe OR Oe a Rep ae Oo 


MINNEAPOLIS, MINN., Aug. 29th, 1876. 
Yellowstone River Construction Co. bought of Janney, Moles, 


Brooks & Co.— 
TE Gek, 0: 4 eb SRR, Fe hc en eu i ecg dnc Ee ee 


l “ fork handles —._.. SE FS Reng re Boe eh 9 LE LP ERT | 35 


We sent all the No. 4 forks we had to day, shipped to Wm. Har- 


. mon, Bismarck, D. T. 


[Endorsed :] H. $86. Voucher No. 82.) Exhibit 8. H. E. M. 


JOHN W. HOBRS, &¢.. VS. JOHN A. MCLEAN ET AL. 177 


5366 I’r Beprorp, D.T., Dec. 13th, 1876. 
Atsight pay to the Wm. Kiskadden, or order, one hundred dollars, 
and charge to the ac. of— 
YELLOWSTONE CONTRACTING CO. 
per JOHN A. McLEAN, 


To W.M. Harmon, F’t A. Lineoln. 
100 


on 39 70 


27 OO 


167 305 
I’'r Beprorp, Dec. 6th, 1876. 
At sight pay to the order Wm. Kiskadden, or order, thirty-nine 
Cao to bal. his iiC., and charge to the account of— 
| YELLOWSTONE CONTRACTING CO. 
By JOHN A. McLEAN., 


To Wm. Harmon, Fort A. Lincoln. 
(Iendorsed :) Wm. Kiskadden. 


Bismarck, D. T., Nov. 10, 1876. 


“—" Yellowstone Contracting Co. bought of J. W. Raymond & Co.— 
< Sept. a cee MMR COU TD os 5 cw os ccs cd sree SS ED 17 65 


[Na 2s. Weagon cover (5. GreenBay) <<. cncanceew sac anvewane OO 


27 65 
(Endorsed :) Yell. Con. Co. Voucher No. 45, No. 46. Exhibit 8. 
| H. EM. 


367 Bismarck, D.'T., Oct. 2, 1876. 


Yellowstone Contracting Co.to N. W. Telegraph Co., Dr. 


Sept. . To Tourgee City wae ee a a ee ewe ee ee oe oe oe + 2 id 
> Bees te, SOE ORON So 6 i Snig ae lw anesinin 2 40 

<hpe 2 Oe RRRUS, F OOK 5. os nc sce waceme nnn Oe 

21. To St. Paul, ee So ee 

Pie, =o mele ORE a a a 

i " gs = PREGA ere Sah a: Ome hE 

- re 2. 2 AE OOK oo on ans mem ieee bine | 

. . = " sig ETS REN EN EOE pcm UT aint eee eM eee 
lo ; Sane MI Aalto Oe PR 

ion MTT esl LTE SA ER 

a re . emia Biarrne nk wk we cme ee 
I as 


04 67 


Ree’d payment. 2 J. M. CORNOHAN, 


25—170 


JOHN A. MCLEAN ET AR. 


7s JOUN W. HOBBS, &¢., VS. 
k'r Beprorp, D. 'T., 186—. 


At sight pay to the order of Leighton & Jordonn one hundred 
dollars, value received, and charge the same to ac- 


V7 
Ww fe rty-fi Ve 6% 


ot . 
eount of— 
YELLOWSTONE CONTRACTING CO. 
By JOHN A. McLEAN. 


To W. [larmion, hort a: Lincoin. 


| 
BGS S 10.00 Orrick OF YELLOWSTONE CONTR’NG Co., 
| Tonacur River, M. T., July 7, 1877. 


Due Swan Grintey the sum: of ten dollars for hauling m’d’se from 


camp to post and return. 
ALEX. McASKILL, 
lor Yellowstone Contracting Co. 


Voucher 70. Exuipit 8. H. E. M. 
S405.64., Qrrick OF YELLOWSTONE CONTRACTING CO., 
| Tonaur River, M. T., July 2, 1877. 
Due Swan Gronbere the sum of $405.64, four hundred and five 
dollars and sixty-four cents, settlement account in full for hauling 


wood. 
ALEX. McASKILL, 
For Yellowstone Contracting Co. 


Yellowstene Contracting Co. to Wim. Harmon, Dr. 
INiv. : 
191 65 


July 12. ‘To Leann work - 
To cash paid =. Gironberg, due bill BS9 64 


: —_—— ee ee ee 


581 29 


Soe page 1%, journal. 
369 lr A. Lincouin, D. T., Feb’y 10, 1877. 
Reeeived from Win. Harmon & Co. two hundred forty-three 7°5° 
dollars in full of all demands to date. 

SI43 S5. TUCKER HINSON. 

| | F’r A. Lixconn, D: T., Feb’y 10, 1877. 

Received from Wim. Harmon & Co. two hundred twenty-three 
oo dollars 11) full of all demands. 

K225.60. A. AYERS. 

| Written across the face :| Two hundred elghteen, 218.00. 
i'r A. Linconn, D. T., Feb’y 10, 1877. 


Reeeived from Wim. Harmon & Co. two hundred thirtv-four ros 


dollars in full of all demands, 
SAMUEL YEAGER. 


$204.20. 


JOUN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AL. 179 


F’r A. Lincoxn, D. T., Feb’y 10, 777. 
Received from Wm. Harmon & Co. one bundred fifty-two 7%; 


» dollars in full of all demands to date. 
d $152.05. DAVID LOVE. 
' Endorsed: Voucher No. 58. Exhibit 8. H. E. M. 
me | 247 SO 

164 O05 

217 OO 

174 92 
: di OF 
i | Jot OO 

P19 TQ 

243 8d 

2TS OO 

234 20 
| Kiy- OD 

ae d1 15 


| 2 334 98 
1.550 00— 
Ta4 OS 
Def ts. 
ed 
370 Voucher 68.) Exuiprr 8. 
: Fort Lincoun, D. 'T., Sept. Ist, 1877. 
Yellowstone River Contracting Co., bought of Wm. Harmon «& Co. 
1877, January 11th. 10 Ibs. sugar, 1.60; 25 Ibs. bacon, 18, 
RR es ee EPRI ae ES A Tite pee aoe 6 10 
DO lbs. S. crackers, (@ 12e. aera Pay. hee ei ae Jo ais OO) 
IS OR a Ne i CAI Re ater, eR a MORES NC EERE gin en Pua se Patan oT 50 
. February 10th. 1 Ib. tea, 1.25; 5 Ibs. sugar, 1.00; 20° ibs. 
bacon, 3.20 de ae a Pr eae so a tet a ae a PSE ae 5 45 
Ls’k salt. 20: 30 Ibs. flour, 1.50: 160 Ibs. bacon, ( 18e.. 
NRE 2 gm Ne ssialetande eae Ore Sa aoe 27 30 
20 Ibs. tea, 25.00: 300 Ibs. flour, 12.00: 3 s’ks salt, 60 ee dt 60 
i bs. soda, SO: 41 Ibs. bacon, @ 16e.. 6.56; 15 Ibs. sugar, 
2 ov) Bahl sie ; | ; 2 , : (Y OF 
, 5 Ibs. tea, 6.25: s’k salt, 20: soda, 25 Ee: Aili EO et Ren PE 6) 65 
2? Ibs. eandles, 60: soap, lb: bx pepper, BIRO ci ELIAS 1 2O 


LOO -76 
Reed payment. 


WM. HARMON anp CO. 


he ig : 
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Voucher No. 36. Exurpir 8. H. EE. M. 
, MINNEAPOLIS, Minn., Oct. 11th, 1876. 
Wim. Harmon «& Co., bought of Anthony Kelly and Co., grocers. 


es Pe oo, aa rE Oe ean Ren a SER et baits er Uae, et Ula eee ee 469.57 
514.56 
339.54 
284.55 
Zid 


494.57 
532.67 
622.66 
392.67 
584.77 
DAT.7S 


OOIOAT 


© BOON on ce SES Ae A Oe ET A OR NRE Ce I a IN ol NE ge SO, 953.18 
RR Ny eR, re os ORD SE, ES LOT SS Ane, See Oa 19.99 

0,836.700 
ot 8 ee ; Sane re ee re SAN F eoet S451 SS 
Dray - SEE OSS oy Gs RO: APS Sen os dedi Pils 70 


P’d ele’k 172. 


371 Ee’: A. Lincorn, D. T., Feb’y 10, °77. 
Reeeived from Wana. Harmon & Co. one hundred seventy- 
[In pencil:| (four) three ,{2, dollars, in full of all demands to date. 


$173.02. [In pencil :] 4. HARVEY MERVAN. 


| lr A. Lincony, D. 'T., Feb’ry 18, 1877. 
Reeeived from Wana. Harmon & Co. one hundred seventy-seven 
4) dollars, in full of all demands to date. 


S170. N. VALLEKETT. 


I’'t A. Lincoin, D. T., Feb’ry 10, 1877. 
Reeeived from Wim. Harmon & Co. two hundred four 2°, dollars, 


in full ot all demands to date. 
S20-4.90, JOHN SCOTT. 


7 I’'r A. Lincoun, D. T., Feb’ry 10, 1877. 
Reeeived trom Wim. Harmon & Co. two hundred forty-nine 795 
dollars, in full of all demands to date. 


S220.10. KERZEL WHELUZE. 


a S». =- ooee nS" 
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O12 Bismarck, D. T., Nov. 17, 1876. 
Yellowstone Contracting Com., bought of C. H. Beal. 
ee a ic as ec: ante rw suc etnse jada sae ae Sd ial 247 OO 


Received payment from Wm. Harmon. 


7 OQ. H. BEAL. 
P’d Truox for services on ac., 51.15. 
Fr. A. Lincontn, D. T., 1877. 
Received {from Win. | larmon & Co. two hundred forty-seven T00 
dollars, in full of all demands oO date. 
SP4A7.S0. DAVID MORRIS. 
I'v. A. Lancoin, D. T., Feb’y 10, °77. 
Received from Wm. Harmon & Co. one hundred sixty-four oo 
dollars. | 
S16-4.05. S. T. STANLEY. 
l'r. A. Lincoun, D. 'T., Febr’y 10, 1877. 
Received from Wim. Harmon & Co. two hundred thirteen [In pen- 
cil:] (seventeen) {°"5 dollars, in full of demands to date. 


$213.00. [In pencil:] 7. Kk. G. ERIKSON. 
Pe Voueher No. 57. Exuipitr 8. H. E. M. 


Wim. Harmon and Co. to A. R. Nininger and Co., Dr. 


To then ta eae Sent Min. trait... occo. ak ec. SH OO 
: OS Viithes § Mo oe eS Ae 
5. Yeager, “ Oates lca eels aaa are 3 OO 

7 “ 'T.S. Stanley, “ cece mee ERNST A i, ab LES aioe aes S 50 
pg RO ea Ree at Rap eRe Oe foc oo ike BRC. 2 50 

Se Miter... .... | he Ae ee atic | OO 

kK. G ericson sid sit al ce lad sig = arse TA Bee ee 1 OO 

eS RE Deane me eel epee DREN n Oa ON Ry Rye Meee 14 7d 

$49 25 


Voucher No. 69. Eexuipir 8. H. E. M. 
Yellowstone Contracting Co., bought of Bailey and Laudre. 


Oct. 27. To 3 large heating stoves, @ 7.00 ......-......-. 321 00 


Reed pam 't. BAILEY ann LAUDRE. 


Voucher No. 29. H. I. M. 
Woop Camp, Foncve River, Min., Nov. 22, 1876. 
Due Thomas Smith or order one hundred dollars, per order of 
WS. Dramer, this amount being deducted from his time statement. 
$100.00. | H. G. COYKENDALL, 
For yy How stone Contracting Co. 


P’d by Wm. Harmon. 


st a ee = s -nisieneainammemmanemainte eis a en. 
1s2 JOHN W. HOBBs, &C., VS. JOHN A. MCLEAN ET AL. : 
i Voucher No. 55.) Exnipir 8. H. E. M. 
Win. Harmon & Co. to L. J. Whitney & Co., Dr. 
To payment of wages to John Warren, driver, from Oct. 3 to 
Nov. 6, 33. davs, (1 -S845.00 PPT RII iS wie gs nian ee iis ig oe wee 49 5O 
. To pot of wages to Jno. Gleason, cook, from Oct. 5 to Nov. 
6,53 davs, (a S40.00 RN MMAR 5 a a cee ec aie ani NCA Rs NGA oo 43° 89 
Pd. | | 93 39 
co mplove dat Lincoln with I ole ry | 
Win. Harmon and Co. to L. J. Whitney and Co., Dr. 
Novy. 6. To one Cup - Fe Nar RN anes PIRES ORRD ye SII Dy. y EU Oi gl eve oO 1 2d 
Dee. Oth. To tobacco: SM et MMT cba he Ne Re A Tye 
ohe cup. : Lae SPONGES I Bee ce Cae > OO 
tobacco. __— RNS Ob hap i PARE OE 
Pa. 11 00 
Some of the above were issued at Buford and part here. loley 
savs It is all right. 2 
5 Ei Voucher No. 53. Exutipir 8 HH. E.. M. 
Bismarck, D. T., 1876. 
Yellowstone Transportation Company to David Stewart, Dr. 
Sept... S. Tu walking-beam for hay press-.---.-..-..-.--. $7 00 - 
Qet. P5ad. 13) John Meurlt, LO ohe Wagon pole asad petal Mende ata eds > TO 
= C eS, Yeager, fo ohne Wagon ee RR OR ARNT: 2 oor i es a 1 7D 
66 * - |: ike () riser. to one doz. st: iples ee ee --—---—- Ou) 
: ‘ Jolin Scott, “ S wagon - fin, POSEN A aa 3) 
2th. “ Chas. Miller,“ cross-bar on wagon EER are a) 
Mi. PAV: Love,” Oe Wagon HOle . 20.05.25 21.2... = ee ei 
ly 60 


Received payment. 
DAVID STEWART, 
By Tl. M. M. 
SYED , Ro 43. 
MINNEAPOLIS, MInN., Sept. 30, 1876 
Mr. Wim. Harmon & Co., Bismarck, D’k’a, bought of Clark & Linton. 


A Pear 9000. 502 28 bu. oats, 42c....... ..... ......... ‘949 01 
733.99 “ 1 aN ag Se EN PR a Oe BOS P5 


_— _— 6) = 


Dood Ze 
1.0S6 WAS’ 


N. P. car 2000, 150 s’ks. 
oR. 4 16a 
Ped by Wm. HH. 


@ 


a? 
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Voucher No. 23. No. 26. 
MINNEAPOLIS, Mryn., Oct. 19, 1876. 


Mess. W. Harmon & Co., Bismarck, Dak., bought of Clark & Linton. 


N. P. ear 1988, 375 bu. corn, doe.-—-- pret 206 26—195 s’ks. 
N. P. “ 1298. 635.12 bu. oats, 40c....--- mas 254 15—196 
676 77 
N.F: ™ F246. 386.i “° Corn. 00Cic a> [meh OE 
a2. | eee oO " " ae 206 25—1S7 ‘ 
M2." 3204, 316.44 7 ei 207 2o—170 * 


S1LOS6 26 
Cr. 
S1.0S6 26 


517 25 


16438 5] 


Exuipir 8. HH. kK. M. 


3 carloads (2 of corn & 1 of oats) for mun. teams, 6 


377 Voucher 22. Exutpitr 8. H. E. M. 


NORTHERN Paciric R. R. Co... Dakota Diviston, 
9, 16, 1876. 
Way-bill No. 24 i. Krom Car 2082. 
Wm. Harmon to the N. P. R. R. Co., Dr. 


lor transportation of ft from St. Paul to Bismarck. 


No. P’k’g’s. W cicht. Rate. Potal 
o9 ba’ls wire -. 1250 
l pk g.iron-. 30 1 320 110 14.52, 7.55 21 90 
| b’x castings. 15 
INO. DAVIDSON. 
21 90 


B49 19 


371 69 
Orrick OF BANK oF BISMARCK, 
Bismarck, D. 'T., 23 Sept., 1876. 
Yellowstone Contracting Co. bo't of W. W. Nichols. 


ri Sav 17 corn, TOL ° bu, at $Oe. Ger. Ot Bibs... 2... see de 


Less fr't ch’g’s__ I ye aa a 


* Be@iendt &. #e) 
e416 bo 


Ree'd pay t. 


W. M. NICHOLS. 


184 JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AL. 


o1d H. E. 8. Voucher No. 67. Exuipir 8. H. E. M. 
Wim. Harmon «& Co. to A. R. Mininger & Co., Dr. 
ee ae ee ie BR, TN Oe ik ee rt wenn owed oD 10 
sgielisas 2 BAOKS COTA SoU 10 ie AERO hos Held nds ss Ot DO 
sa as ae oS I ct ihc mcsilinlap ion eke 20 O7 
O66 44 
2 20 


Issued by Y. C. Co. & cl’g’d to A. R. N. & Co., except beef for 
Harmon Elliot’s 5 teams from here en route for Lincoln. This eh’g. 
‘is made to HL. & Co., as the arrangements with the teams from Lin- 
coln is not known here. This ch’g. 1s exhorbetant. 


No. 10. 


Nortru Pacrric R. RL; Dakora Division, 
Sept. 16th, 1876. 


Way bill No. 244, care J. A. MeLean. From car 2396. 
Yellowstone Contracting Co. to N. P. R. R. Co., Dr. 


lor transportation of fr. from Saint P. to Bis’k. 


Weight. Rate. Freight. Total. 
Bee A NT sn ol 70 17d 28 175 25 
| Sent on Key West. 
S| SED Rae oe en FEN 24.950 6 174 51 174 50 


8349 79 


JNO. DAVIDSON. 


° 
~ 


2 sent Wellie Peek. 
243 | | ~+ 


2250 
O89) | Ex.s #8. Ek. M. 


Time Statement of S. Lambert's Team, Thompson, Driver. 


Ilas worked 23 days in Oct., at 4.00____---~---- 9? OO Hy 
i ig Be ee 56 00 
14S 00 
Charges against team, 48 Ibs. grain__--~--- 4 80 
Teamster, furnished 3 days..._-----+----- S OO 
; _-——_— 12 SO 


135 20 


JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AL. 185 
Charges against driver, 1 gun__--~ -------- 9 00 
a sept. 1. 20 POTIES CATUIIGRCS ..... in can nedieniosecae 1 00 
| plug t tobaceo_____-— GBS EDN do RA] Os ATS 20 
t 1 pair blankets of Me. & NAO TT 4 00 
' ] boots Peay oe ae 3 50 
f 2 * gocks ey ara eae De te fi 
Ll “. overalls aR arene Riana sn SIE ee oa . oe 
Nov. 19. 1 plug SS SSS POA aptecen -s eeaaki ceil eka taie ice Tine a mnt 50 

a : we 21 20 

Balance due Nov. 2Ist_-------- aS Pa ied ie ee 114 00 

E PO GO <5 occ <select  ons 40 

113 60 

Cr. deduct 1 day teamster furnished ...--.------ 2 66 

116 26 

Deduct for teamster’s WAL 0.00 «cpa wae oY 6S 

i6 DS 


Time commenced Oct. 5 & ended Nov. 21st, 1876. 
Ree'd pay’t in full Jan. 27, 1877. 


Ss. F. LAMBERT. 


10 
100 


A 881) , Ex. 8. H. BE. M. 
Ir. A. Linconn, Jan. 30, 1877. 
Received from Win. Harmon & Co. two hundred twenty-nine 
dollarsin full of all demands to date. 
S220.10, GEO. A. BAKER. 
Ir. A. LIncoun, Jan’y 50, 1877, ° 
Received from Wm. Harmon & Co. two hundred twenty-seven 
fo§y dollars in full all demands to date. 
8227 1: 9 [in red Ink .31 229.15 
TF. Lente: 
I’. Bernoup, D. T., Jan’y 26th, 1877. 
Wim. Hammond to C. A. King, Dr. 
By Geo. Baker: 
ee IE a fii Stine an PR ee epee emt Ct AS Lo OO 
Oe Oe <n: ene ccoe ae es ee a ens ed em 
aunys Bay foriwo teams .........2-nsndseomanne () OW) 
94 OO 
Reed pay't. C. A. KING. 
Ree’d to above and 10.00 in cash from Wm. Harmon «& Co. 


GEO. A 
24{—170 


BAKER. 


Sa eB. Sao az 
ene ae 


Py mien 


eee ge te : : eae = 
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feceived Feb. 2d, 1877, of Wm. If. & Co. one hundred dol- 
lars on ac.of the Yellowstone Contracting Co, | 
S1OU. | H.G. COYKENDALL. 
Bismarck, Feb. 2, 1577. 
ool Ex. 8) BM, 
(ILENDIVE, Dee. 18, 76. 
Barney Killeen has been employed by Wim. Harmon and Co. 
since Oct. 16 to December 12 at 35 dollars per month, and from Dee. 
12 to Dee. 18 at 45 dollars per month. 
3 JAS. TRUOX. 
In Charge of Team. 


Witness : 
CHAS. H. GREEN. 


ii i is) ee me a 65) OP? 
ee ite, tO RS |, an eh ae a a ee a ae (y(t) 
i4 Qo? 


JAN Y 29, 1877. 
Received from Win. Harmon & Co. one hundred forty-one 7°55 
dollars to bal. all demands to dite. 


S141.67. J. W. CLARK. 
JAN Y 30, 1877. 
Received froni Wim. Tarmon & Co. two hundred forty-two 45% 
dollars in full of all demands to date. 
$242.55. HERMANN RENTER. 
| JAN Y 30, 1877. 
Reecived from Win. Harmon & Co. two hundred thirty-eight 4 
dollars in full of all demands to date. 


$238.39. JOHN MINETT. 
v82 ux. 8. i. BM, 


;) 


Woop Camp, 
Mourn or Tonaurt River, Nov. 22. 
Due le Kk. Bowen, per order of Geo. Fry, fifteen dollars on de- 
mand, 
$15.00. H. G. COYKENDALL, : 
hor ) ellowstone C. Co. 
Pay LO order of hi. R. Bowen. 
: J. BARTHOLOMEW. 
' bE. R. BOWEN. 


Pay LO Ey Bartholomew aor order. 


WILLIAM GRIMES. 


JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AL. LS7 


GLENDIVE, Dee. 27. 


Gus Erickson has worked three days shoving stock. 


CHAS. H. GREENE. 


0 OO per day. 
5? 
lo ov” 


GLENDIVE, Dec. 18, 1876. 


Mr. Wm. IIarmon & Co-.: 
ly G. Erikson worked 2) days blacksmithing for your train. 


~JAS. W. TREM. 


Post 1, Yre_LowsToNne River, Jan'y 2, 1877. 


Received of A. RK. Mininger & Co., sixteen 5°, dollars for five 3 
davs’ blacksmithing work on train of Win. Harmon & Co. 


K. G. ERIKSON. 


hy 0) 


1%. 02 
Q]. ()? 


Posr 1, YELLOWSTONE River, Jan’y 2, 1877. 
Reed of AJR. Mininger & Co. for Wm. Harmon & Co. twenty- 
four ,52, dollars mm full for wages as teamster to date. 


BARNEY KILLEEN. 


So Ex... 2. ee Me. 
Tonaukg River, Dec. 11th, 1876. 
Wem. Harmon & Co. to S. J. Whiting & Co., Dr. 
To mVd’se issued to Jas. Lenox, wagonmaster of train. 
- prs overalls, t.Zo Side ats a Be eee ey ec a eC oO 40 
bs AR ek oo oie Soins 6s hag re 7 
4 ts tobuceo, 1.50 Be Se ERP SA ai ere BTS Py LQ 50 
Dee SRG eck cee wa. i, ele ri aice es ath ? OO 
| paper smoking tob,.-~ ~~~ ss i pisbag ig doatead ad ace 40 
er St ON GB on Go a in 4 eee reed 2 $5 
l frying pan ._-. cated el aseiatia sap aga adem eee Uo 1 50 
Se een ae. Sty a a eee oD mE ean tear a ei atin tenia: 5O OO 
Ee Oe ON ERP ico eidas caw ei eee ae 
2 prs boots, Petey cit ee ee NE ee Se RN a 16 OO 


157 35 
These articles were sold to Lenox and bv him charged to teal- 
sters. The blankets were bought of L. M. Black & Co. & paid for 
by S. J. W. & Co. , 
[In pencil:] Cr. to W. & C-. & ch’g’d to J. R. C. Co. 


a “+ 


brent! . 
; peers = tee aor 
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i Woop Camp, Nov. 18th, 76. 
Due William Grimes or order, twenty dollars for chopping wood. 
during the month of Oet., S76. : | 
$90.00). H. G. COYKENDALL, 
For Yellowstone Contracting Co. 
384 ; Ex. 8. oR. Mm. 


NORTHERN Paciric RAILROAD, Sept. 19, 157-. 


W. Hammond & Co., Lincoln, to The Northern Pae. Co., Dr., for 
transportation of f’r't from Minneap. to Bism’k. 


L.} Rate. P's. Total. 
| box h’ware----.) ( 1 50 1 10 1 65 1 65 
12 b’dle chains—- | | 2 60 ' 2 86 2 86 
1 keg sug._-_.-- > Lincoln. + 40 aor tf 44 
1 bag harness —- | 60 “ 66 666 
2? crise boots. . — | | tee .) [ae |e Se 
10 box axes. a f S 60 os Q 46 9 46 

Buford. — - , 

8 box axe h’dles- j | Duplicate. 


16 39 
JNO. DAVIDSON. 
[Written across the face in red ink:] Am/’t ch’ge to Y. 5. C. Co., 


SOG, 
[Written in lead pencil :] Lincoln, Buford. 
Ilr A. Lincoun, D. T., Jan. 11th, 77 


Reed from W. Harmon one hundred and forty-one 34°, dollars, 
in full of all dem: ands against the Y. R. C. Co. 
$141.50. JAMES M. BARBER. 


lr A. Lincoin, D. T., Jan’y 11th, 1877. 
Reed from Win. Harmon one ee gs aie “yy dollars, 
in full of all demands ag’st the Y. R. C. Co. 
$125.05. JOHN 8S. VAUGHAN, 


F’r A. Lincosy, D. T., Jan’y 11, 1877. 
Reed. from Wim. Harmon one hundred forty-four 5,55 dollars, in 


full of all dem: ands from Y.. B.C. £o. 
S144.85. GEORGE W. MATTISON. 


885 Voucher No. 4. Exutipir 8.” H. E. M. 


BisMARCK, Oct. 3d, 1876. 
Received of Wm. Harmon & Co. twenty-four dollars, in pay 't of 
saddle horse, eight days, (@ 5.00 per day. 
Reed payment. 


B. C. ASH. 


ee Sar pe Srl eta 
ve anit akon wR 
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Voucher No. 8. Exuisir— H. E. M. 
Wm. Harmon: 


[ have to purchase from Wm. Guterchew for one — my men. 
Please pay him (-25.00) twenty-five dollars, and oblige, 
Sept. 2 », 70. 
JOHN W. McLEAN. 
Pay to order of Jas. McGee. 
RAYMOND D. GUTZESELL. 
J. McoGEE. 


Osh lr. Burorp, D. T., Dee. 19th, 1876. 
Due Thomas Foley, on demand, the sum of five hundred: & sev- 
enty-three Bo dollars, pavable at Bismarck to himself or order. 
YELLOWSTONE CONTRACTING CO., 
By JNO. A. McLEAN., 


Ree’d pay't in full Me’h 16, ‘77. 
his 
TOM. x FOLEY. 
mark, 
P.S.—In presence of— 
THOMAS NANTELET. 
Mr. Harmon, there — some little matters that Mr. Foley thinks 7s 
hot right: make it rielit with him. 
| McLEAN 
$344.00. TonaurE River, M. T., Feb. 2, 1877. 
At sight pay to the order of Wm. Harmon & Co. three hundred 
and forty- four OO dollars for value received, and charge to my acc’t. 


A. RAMSEY MINIGER. 
To Jno. A. MeLean, Bismarck, D. T. 


$105.00, TONGUE River, M. T., Feb. 1, 1877. 


On demand pay to the order of Wm. Harmon & Co. one hundred 
& five 0O dollars for value received, and charge to my account. 
A. RAMSEY MINIGER. 
To Jno. A. MeLean, Bismarck, D. T. 


387 Statement of Time. 
Foley has worked 6 days in Sept. 2 teams, 1: 2 da avs, (@ 5- 60 00 
: 13 4 Ot: Ss 2 ee 130 00 
1D fe 2 " | “400. 120 OO 
34 CONev.2 “> 7 eee. BO 
Be oink sean wie ain ene mre seaie Nana Ca 3 00 

Charges : 

NN OS SEE LTE IRIE OO ag EDS ee PS 9 00 
Oct. 2S. 1 th tob. by Ey ee ee eR eS me ET SEES 1 50 
Be A Na diy Ses cena rane enh ee aes BN 2 79 


64 Ibs. NIN itis sats ec rial de conan ease 6 40 


Sia thse Ss a dg teres ea Tig 
aE ESD Telesis eiicas sient. Ae 
190 7 JOUN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AL. 
By team; 26 days with 2 teams, 208_....------_ 321 35 
By ie Rome fat D8 on io eee ce wecn sic e Shalette 302 O00 
S625 3d 


H. G. COYRKRENDALL, 


Foreman Yellowstone ©. Oo. 


Paid on ace't hy ae a Whiting gs Saye OS Caan Be Pardee 50 OO 
$573 OD 

ATS OO 

S97 35 


(Ti pencil:| Foley had charge of teams from 25th of Sept 
of Oct., inclusive. | 
358 Voucher 64, Ex, 8. 


Statement of acet [of] \W Ih. [lart. 


Balance on act 3 ae ES een a Se sa ae nem Se roe S44 

Ilas ¢ hop ped 20% cor ds ; ereen wood, (@ $1.75... $36 20 
ig dry x . 200... 30 00 
(123) sspilc Aatsdliien Sian sie asm dace IS 37 

(order scien 8. i iehithody. en aod ya ee 20 OO 


LO4 


ol) 


148 


Charges: 


Bill of sundries EON Oo Bran tr eh eS ghee rl Bedi Rae rooe 11 40 
OP: enaceeen | Viens on EE GOD ns re a ee D2 (i) 
33 40 
Pema TIS INOW. 2 ol. ase eae CAE Sa ee ee ee 
To ensh paid at Buford, as endorsed on this bill. ~~  - ee 50 O00 
S85 47 


H. G. COYKENDALL, 
hor Yellowstone Contracting (0 


Win. Harmon: 
This bill is O. IK. Pay to R. Roberts or order. 


JOHN A. McLEAN. 


Vou. 59.. Ex. 8. 


MeLean & MeNider, Grocers. 


BismMARCK, D. T., M’ch 14, 1877. 


To Mr. Harmon. 

Dr Str: Lhave compared Foley’s time and find it is correct. 17 
balance his due bill ealls for is due him for his time as foreman 
his teams teams going up. If you hear from Capt. let me know. 


Yours truly, | JNO. A. McLEAN. 


‘he 


X 
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589 No. 63. Exurair 8. 
SANK CENTRE, April 30, 77. 
Wim. Harmon and Co. to Harmon, Holmes & Co. Dr. 


Jan. 31st. To pd Peter Kline SRE 


‘¢ A. Millet 2 acct aireicctan sibiiy ik aaa ae na pera 28 45 

“4 ‘4 r. Vallecot DEAR AER ere Se Se pe 7 42 

. " i ON sa a eee 25 00 

¥ " Bi NE pita ao he ca i te dd sci eo 7 77 
Ap'l rd Bedell (per Stanley) __ Ree ON eh eee ae 25 20 
u " . Se ci pe es) DEL Ie ae Ng 16 O00 

x 17. Lamb & Harrison (Vallicott) sik wateinciac eels eae Selon 12 44 
es 5 6 I ie a 2! eA Me ee 2 58 35 

. 20. ‘a pad protest on ee i eee 4 60 


At. > Ei. Ey ORG, POR We Edn cone Dieaee ee eke See 


Voucher 62. 
Bismarck, D. T., A’ch 28th, 1877. 


Wm. Harmon and Co., bought of Dan. Eisenberg, dealer in dry- 


UO 


l pr Mack. drawers_-_-----. 2 
e oa 2? O 


85 OO 
[ Written n pencil :| Rec'pt paynnr't. 
DAN. EISENBERG. 
ON) LAKE SUPERIOR & Miss. RAILROAD, 
Sr. Paur, Sep. 16, 1876. 


Reed from P. St. 


? cars 


McLean, Bismarck. 


Mr. Wm. Harmon to C. H. Graves «& Co., 


| 1S3 s’ks 


consigned LO Yellow 


Kel ley— 


{ 182 s’ks } 


stone Gack 


Kx. 8. 


rave 25.044, (ear 2396), 
"Sata, 24 G4. 66 


2250), 


, fongue river, In eare of J. A. 


C. H. BROWN, Agent. 


Duiutn, Minn., Sept. 9, 1871. 


ecomm’n merchants— 


Re re ts 6 ee wo ceed home deepen ae Oe 
1 iron pulley__-_- esha a eesti Paaeee Semele ee 8 
es kG Nar gt eg Roe EE a eeepc Ha ys Cee EEN Ld 

oe On Wile cu. ain... Siig ech sia an a 50 


(In pencil:] Paid. 


17e 
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Voucher 61. Ex. 8. 
Wim. Hlarmon & Co. to A. R. Mininger & Co., Dr. 
Jan’y 31. To following bill of A.C. Leighton for goods furnished 
Minn. train, $15.52. | | 
$9 OO 


2 bbls. flour____-.- so Sek alain usa ics ieal cs lca nd aa eM ae Ne 
3? Ibs. I i sien cc cat te vaca ode a PIP TMS ce! SRE Dake Ree ae We ea 1 92 
] buteher knife for Sn IT ARP RR oe Rei Uy MEP Ae SI eee 79 
Z Papers a i pe ue ee ale eee a et Pera Wie GO 
3 b’x’s axle grease rah el ei el el UL ES pe OE nr 1 O05 
| $13 32 
89] Voucher 24. Exutpir 8. H. FE. M. 


Exhibits. 
MINNEAPOLIS, MINN., Oct. 2, 1876. 


Mess. Ek. A. Harmon and Co. bought of Pratt, Foster & Lum, 309 
[lennepim ave., COMMISSION merehants & dealers in produce, &e.— 


1903); — Oats, — dN_---i 2 --- BE Fe 8 POE RTE Ege hg EO Set S254 S80 
Lao tenet, 1... +5 2 ne beeen ee a Re ep 23 8d 
ne Rien Gas TR. FS a ee ee 50. 


5 7 
+ 


[In pencil:] Cr. Wm. H. Paid 


Foster and daum. 


No. 60. Ex. 8. H. BE. M. 


Win. Harmon & Co. to A. R. Minnger & Co., Dr. 

To > bybyls. erackers. Lebad Ibs... 50e i Yaad is vale eas tan eaet aetate ted a SO0 GQ) 
Furnished the Minn. train by Savage on road, as they ran out of 

flour. 
| Written across the face in red ink 1 Mntered up as 869. 

Voucher 21.) Exuipir 8. H. E. M. 
Way Bill 245. 

Lake Superior & Miss. Railroad way bill freight forwarded St. Paul 
to Bismarck. P. TH. K., econsignor. Yellowstone Contracting Co., 
Tongue river, care J. A. MeLean & Co., Bismarck. 

RIS SIE OETA TINE chk te ie S1S6 9S 
(Copy.) (| | Seen pS eee ae ye ee ee. OM ea 


ih. A. M. E., 
: ip 


Way Bill 244. 

“SOS 8 ES COUN, ZOEY: 1... wacismig alee ipa a nian $187 80 
Ub A | aeons ch i ican aaa sdeu esola nena nk dedi de dats anole 175 28 
‘OK. mae A. M. E., 
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392 Exaipir 10. 

Know all men by these presents that I, Campbell Kk. Peck, of the 
city of Keokuk, Lee county, lowa, hereby constitute, appoint, and 
confirm Ed. F. Brownell, of the city of Keokuk, Lee county, Iowa, 
my true and lawful attorney, for me and in my name, with power 
and autherity of substitution and appointment of another person to 
do and perform the acts and duties herein authorized, my true and 
lawful attorney, the same as I could, to demand from and _ receive 
from the United States of America all sums and amounts of money 
due me, or that may hereafter become due me, and allowed by the 
Court of Claims-of the United States of America, in a suit by me 
against the United States of America in said Court of Claims; upon 
a contract of date the seventeenth day of August, A. D. 1876, by and 
between Major Benjamin C. Card, quartermaster of U. S. army, 
clief quartermaster of the department of Dakota, and Campbell K. 
Peck, and authorize and empower my said attorney, or the person 
or persons substituted by him, to act for me, to sign, subseribe, and 
execute for me,and In my name, any and all papers, receipts, vouch- 

ers, and papers that they think proper and necessary, and to 
393 do and perform all matters and things they may deem neces- 

sury In order to obtain said money and carry on said suit and 
obtain judgment on the same, and in my name to sign any vouch- 
CTs, receipts, Or papers to enable them and mivself to receive any and 
all sums of money on sald claim from the United States of America, 
in as full, complete, and perfect a manner as I could if I was per- 
sonally present, hereby confirming In advance all my said attorney 
mav and could do in the premises. 

Witness my hand and seal wr 15th day of November, A. D. 1877 

CAMPBELL K. PECK. [seat.] 


Signed, sealed, & delivered in the presence of— 
FILLMORE BROWNELL. 
WM. A. BROWNELL. 
STATE OF Iowa, : ae 
Lee County, | #8 
Be it remembered that on the 15th day of November, A. D. 1877, 
before me, W. B. Collins, a notary public within and for the afore- 
said county and State, personally appeared Campbell K. Peck, 
394 who is personally known to me to be the identical person 
whose name is subscribed to the above power of attorney, and 
acknowledged the execution of the same to be his voluntary act and 
deed for the uses and purposes therein written. 
Witness my hand and seal notarial. 
[W. B. Collins, Notarial Seal, Lee Co., Lowa. ] W. B. COLLINS, 
Notary Puhlie. 


[ hereby certify that I have compared the within with the origi- 
nal Exhibit 10, and the same is a correct transcript of such original. 
St. Paul, April 9, 1851. H. E. MAN, 
Special hvaminer. 
oO [IEndorsed:] Exhibit 10. HH. i. M. 
20—170 
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396 © Exutpir “9.” 
Stipulation. 


Circuit Court of the United States for the District of Iowa. 


WitrnramM Tlarmon & Joun A. MCLEAN 


iN, 
Jounx W. Hopps, Assignee in Bankruptey of CAMPBELL Kk. PECK 
, et al. 

| 

It is hereby stipulated by and between the solicitors and counsel 
for the respective partics in the above-entitled cause that a certain ; 
paper-Writing which has been jrut 11) evidence by the complainants 

In sald cause, and which has been marked by IL. Ek. Man, Esq., the 

examiner, Who took such testimony, as Exhibit “1” of complainant’s 
exhibits, and which said paper purports to be as claimed by the | 
complainants, but not admitted by the defendant-, articles of .co- 
partnership between Durtee and Peck, William Harmon, and John 
A Melean, dated August 19th, 1876, and which is witnessed by one | 
M.S. Harmon, the execution of which has been testified to by said 1 

| Jno. A. MeLean and Wilham Ilarmon, shall be regarded for 

BOT all purposes of evidence in this cause the same as if the exe- 

cution thereof had been testified to by said subscribing wit- 
ness; and it is further stipulated that the proof of the execution of y 
" salad peuper exhibit “* tom by saad subscribing witness, Is hereby ‘| 
walved. ‘TPhis is done to save the expence and time that would be j 


necessary to procure the evidence of said subscribing witness. It is 
further stipulated’ that a copy of the power of attorney from C. Kk. 
Peck to Sanborn & King, introduced in evidence before H. E. Man, ) 
marked Mxhibit 9, and stipulated to be a true copy of the original 
powder, shall have the same force and effect as evidence, and on the 
trial of this cause, as though the subseribing witnesses thereto had 
testified that the same was signed and delivered by Campbell Kk. 
I ek in them pres nce, 
It is further stipulated that the papers ealled notes, marked Ex- 
hibits Ll & 12, and. introduced in evidenee in this cause before H. 
I. Mann, were written and signed by Campbell Kk. Peck and are in 
his handwriting. 


CRAIG & COLLIER, 
HAGERMAN, McCRARY & HAGERMAN, 
Solicitors for Defendant. 
JOLIN W. HOBBS, : = 
CHAS. Ek. FLANDRAU anp | 
WALTER H. SANBORN, 
Solicitors for Compl. 
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Know all men by-these presents that I, Campbell K. Peck, of 
Keokuk, county of Lee, m the State of Iowa, have made, constituted, 
and appointed, and by these presents do make, constitute, and ap- 
point, Sanborn & king, of Washington, D. C., my true and lawful 
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attorney for me and in my name, place, and stead to present and 
prosecute my claim before the War Department, or any other de- 
partment, court, or tribunal as they may be advised, said claim 
arising under my contract with the United States to furnish 6,000 
cords of wood and 800 ton- of hay at the — near the mouth of 
Tongue river, Montana Territory, and to adjust, settle, and compro- 
mise the same upon such terms as shall be best for my interest, giv- 
Ing and granting to my said attorney full power and authority to do 
and perform everv act and thing whatsoever requisite and necessary 
to be done in and about the prem Ises as ful ly to all interests, 1n- 
tents, and perposes as I might or could do if personally present at 
the doing thereof, with full power. of substitution and revocation, 
hereby ratifying and confirming all that my said attorneys 
399 or their substitutes may or shall lawfully do or cause to be 
done by virtue hereof, hereby authorizing them to recieve 
and receipt for any check, draft, or certificate that may issue in set- 
tlement of said claim and in consideration of services rendered and 
of expences Incurred by my said attorneys In the prosecution of this 
claim. This power of attorney is hereby made irrevocable. 
In testimony whereof I have hereunto set my hand and seal this 


Stl) day oft March, of March. LSii7. 


(Sd) CAMPBELL K. PECK. [seEat.] 
Witnesses : 

WM. CARMEN. 

F. E. VANTON. 


District OF COLUMBIA, — | 
F . ; ~ SS. 
County of 1] ashington. } 


Be it known that on the Sth day of March, A. D. 1877, before me 
personally Calne Campbell Kk. Peck, of the COUNLY and State afore- 
said, to me known to be the — who executed the foregoing power 
of attorney, and acknowledged and acknowledged the same to be his 
voluntary act and deed, and also made oath that he was the owners 

of the property In) controversy and referred to in suid power 
400 ot attorney. [ also certify that the contents of the above in- 
struments were read and explained to grantor before signing 
the same. : 
[SEAL. | JAMES VICT. CALLAN, 
Notary Public. 


CouRT OF CLAIMS, CLERKS OFFICE. 


ry 


I hereby certify that the foregoing Is a true COPY Oi the original 
power of attorney now on file in this office. 
July loth, 1Sso. 


ARCHIBALD HOPKINS, 
ers Cl, rk. (nurt of (Vans. 
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ExHIBIT “1.” 
Article of Copart nership of the Yellowstone River Contracting Com- 
pany. 


This agreement, entered into this 19th day of August, 1876, wit- 
nesseth : . 

That whereas a contract for wood & hay has been awarded Dur- 
fee & Peck by Gen b. C. Card, Q. M. Gen’l, in order to carry out 

the same, Wm. Ilarmon & J. A. McLeain agree to associate 
40] themselves with Durfec & Peck to carry out the same, under 

the name and style of the Yellowstone River Contracting 
Company, taking each Ohe-quarter interest,and Durfee & Peck one- 
half interest, in the profits and losses ince'dent to the carrying out of 
the same. The office of said company is to be at It A. Lincoln, 
where the books shall be kept, and all receipts and expenditures 
shall go through the office there. Wm. Harmon agrees to take 
charge of said office and give his services to the company at that 
place in the way of superintending the business, without expense 
to the company tor services. J. A. McLean agrees to go to the place 
of delivery on the Yellowstone and superintend the entire business 
there in the same way and on the same terms, keeping books and 
making returns to Wm. Flarmon at the company’s office at Ft A. 
Lincoln, all purchases to be made upon the best terms possible, and 
ior supplies purchased at Bismark the preference to be viven to the 
firm of McLean & MeNider. <As the purchase of a boat is contem- 
plated, It Is agreed that interests in the same proportion shall be 

taken in the boat, which shall be considered company prop- 
diy erty, ana Lo he retarned or disposed oft iis lay aut any time be 

decided upon the same as any other company property. The 
profits or losses upon all supphes or anything else taken up in the 
iterests of the company shall be shared in the same way as every- 
thing connected with the business of the company. When this or 
any eather contract is completed a settlement of profits or losses shall 
be made on the basis of the above termes of partnership. 

If, after the eontract mentioned above Is completed, ho other COM- 
tract shall be taken by the said company, or any of the parties 
thereto, and it shall be deemed advisable to dissolve said company; 
then either party of said company shall have the privilege of pur- 
chasing the property of said company at prices to be agreed upon 
among themselves or decided upon by three men selected, each party 
to this contract naming one of them, and their decision to be final. 
If a dissolution is decided upon, first all debts shall be paid, and 
then all profits or losses divided in the proportion heretofore men- 
tioned. 


(Signed) - DURFEE «& PECK. 
WM. HARMON. 
sa JOHN A. McLEAN. 
itness: 


M. J. HANNON. 


a on % 
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A403 EXHIBIT 2. 


Know all men by these presents that I, Campbell K. Peck, of 
Keokuk, Iowa, have made, constituted, and approved, and by these 
presents do make, constitute, and appoint William Harmon, of Fort 
Lincoln, D. T., my true and lawtul attorney, for me and in my 
name, place, and stead to receive any money, to sign any voucher, 
receipt, or other paper, or to do any other act or thing that may be 
necessary In carrying out or settling up a certain contract which | 
have with the United States Government for the supplying — hay 
and wood at the United States post at ‘Tongue river, Montana Terri- 
tory ; giving and granting unto my said attorney full power and 
authority to do and perform all and every act and thing whatsoever 
requisite and necessary to be done in and about the premises as 
fully, to all intents and purposes, as T might or could do if personally 
present, with full power of substitution and revocation, hereby rati- 
{ving and confirming all that my said attorney or his substitute 
shall lawfully do or cause to be done by virtue hereof. 

In witness whereof I have hereunto set my hand and _ seal, the 
fourth day of November, in the year one thousand eight hundred 


and seventy-six. 


(S’o"d) CAMPBELL K. PECK. 
Sealed & delivered in the presence of— 

(S'o d) GREENLEAF CLARK. 

(S’o'd) CHAS. E. FLANDAM. 


404. Stare oF MINNESOTA, | 
County of Ranise UF \ iy 

On this 4th day of November, A. D. 1876, before me, a notary pub- 
lic in and for said county, personally appeared Campbell K. Peck, 
to me well known to be the same person described in and who ex- 
ecuted the within power of attorney, and acknowledged that he 
executed the same freely and voluntarily for the uses and purposes 
therein expressed. 

In witness whereof [ have hereunto set my hand and affixed my 
notarial seal, at the city of St. Paul, in said county, the day and year 
above in this certificate. 

(S'g’d) . GEO. C. SQUIRES, 
Notary Public, Ramsey County, Minin. 


SrateE OF MINNESOTA, | 
County of Ramsey, j 

I, Albert Armstrong, clerk of the district court for the second ju- 
dicial district and county aforesaid, the same being a court of record, 
do hereby certify that Geo. ©. Squires, before whom the annexed in- 
strument was acknowledged, was at the time of taking such proof or 
acknowledgment a notary public in and for said county of Ramsey, 
commissioned and sworn and duly authorized to take the same; 

405 that Tam well acquainted with the handwriting of such offi- 
eer, and verily believe that the signature to the said ecertifi- 
cate of proof or acknowledgement is genuine. 


s s i 


a 
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IT further certify that said instrument is executed and acknowl- 
edged according to the laws of the State of Minnesota. : 
In testimony whereof [have hereunto set my hand and affixed 
the seal of said —, at St. Paul, this 27th day of September, A. D. 
LS77. 
? A. ARMSTRONG, 
(S’o'd) By L. H. MANSHIP, 
| Deputy CUk. 
[ Fiadorsed:] True copy (original filed at office of chict Q. M., Dep't 
Dakota, Sept. 27th, ody 1). 4181-1879. Chas. H. Tompkins, deputy 


(). M. General, U.S. A. 

406 Fiendosed:] Certified copy of power of attorney. Catmp- 
bell IK. Peck to William Harmon. Iexhibit 2 

407 Exuipir 3. H. E. M. 


Statement of Money hepended hy the Yellowstone ¢ ontracting ( OMmpany 
in Putting in the Hay and Wood Contract of C. Kh. Peck at the Can- 
foniment at Tonge River, Montana Terr., During the Years 1S76 and 


IST. Amount paid by John A. Me Lean. 
Aug. 28. Paid James Halliday, money advanced.__- 50 Sook ue’t. 
Bailey & Lamder _ hardware. .._. ---- O61 40 No. 1. 
20. James Halliday, money adv: re 30 Book ae 
Sept. t *  MeLean & MecNider, md’se furnis hed. jaz 48) No. 2. 
« L. W. Guffin, buurd of men... ... 15 43 No. 3. 
14. *  MeLean & MacNider, mi /d'se furnis hed 625 45 No.4 
Oct. >. + Won. Hart. endorsed on due bill. 30 00) En’d on due bill, 
MeLean & MacNider, méd’se furnished 60 65 No. 5. 
be sé és ce ay | mo) f). 
Rat , 23) i. 
1 sé $4 D> 10 s, 
ZA). 1 ee Biood team Werk .....6. aco coee Ho) wv. 
“QE. Beal, ame-unition Baim: bine optleaitin z au 10). 
28. *  MeLean & MaceNider, mdse furnished 14 3 11. 
*  "Phomas MeGowan, bourd of men____ 4 12. 
Nov. 22. *  MeLean & MuacNider, mi d'se furnis hed 1a 135. 
‘ Baily and Lander, hardware eee i 20 1+. 
Dew 4). “Clark & Bill, | Beater hay C3 pS OO 1d. 
MeLenan & MuacNider, mod ’se turnished 30 1b. 
H. Gaver, co | pees selec tl vaus es ow) 17. 
Truax, order to Gaver_ Sean, te ae Teas ate ress 1s 
J.S8. Winston. 8 }) ties to ee 8 2) 19. 
12. * Kennedy Bro’s, gun ammu ‘tion. 2 2. 3865 75 0. 
Pennell and He aes team work ___-. 1 Book ac't 
ai... * MM: Mixter, blacks: SHl.... ...-.:.. KA. 10 1. 
John Pennell, team work... 7 252 TO »)) 
1877 
Jan. Il: ‘*  MeLean and MeNider, sundries ~__- YY) 44 yee 
March 6. hate > Oe H Kary kendall, toremun, wages. __. 426 72 24. 
April 5 iNest p= sister ebsktaaeaside da lieiii ate a ail oa Hh oO 
1-4. ‘ Robt. Harmon, team work... .. Hos 3 Book ae’t. 
>). ‘ Herman Elhott, on aec. uc. |. ew O64 75 Book ue't. 
Muy 14. +. BF. Lanmurt.. team work... 621 50 ys 
Li. ‘  Jumes Bro's, sb si lena ERs ee tte 161 7O Book ae’t 
Ge Ee OE TS RR cool eT AI ' 3B 96 oF: 
Rei B08 Go icin cc Gee ea ee: BS 


| 
; 


ed 


ind — * 
—_ » 5 
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1877. Avett eos fore. atnaniha aeaedit 5,952 95 
May 17. Paid Geo. Peop es, stave Tare... .....< ...< 123 50 No. 28. 
30. Steamer ‘Josephine,’ freight & sup 
plies to he ce rd 2 ad LE Vg CES 165 34 24), 
June. 12. Jos. Pennell, team work ........... 251 60 0), 


14. Aish. Me Aeke. OF O6't oan co cane 25 OO Book ae't. 
April 2). MeLean & MacNider, nA ee » furnished % Yo ol. 
May 5. Drawing affidavits... . ._....-. aoe Db OO 


Leighton & Jordan, m'd’se furnished " HO 95 Book net. 
14. Chas. Comstock, due bill eae REI ae 254 (MH) 5 ae 
eo 45 60 33 


1d. i. NM. Black W Co., Me Askill order, 
ER OES 1 Ea Ser gaara Qt OVI ate EL we 207 21 34. 


a. “tT it? Vehis, ore rot Gutveshell ba cee ee 70 rei bo). 
June 5. Telegraphing . -- ate ne. PRIEST, | 
July 3. Deamen Ee PAN os os oe ee PO 45 oot) 
1. Broscims, in book ac't SE ee eae oe 4 Zo O37 
Ge 


Tel + graphing Saye a a ral a i ‘ = | 
14), MeAskill’s orders Ce RLM ye ce TY 140 59 No. 125 


11. I). Olliver, due bill... -~_ _- : oO ve 
W. H. Hallenback, m'd -e furnished 3 15 38, 
14. Richard Nicholson, due bill... ies 205 oO 2%. 
S.T. Lambert. | mower furnished. __- Ro OO $0). 
sunn Culomins, due Dill... ....... lO} 55 1] 
John Faleoner, labor book ae't iy: 123 73 $2. 
Sept 3. sohbn Rine, due bill SS A el ene {9s) $e}. 
Fa. Alee. MeAskill. 1 WiHeon - ke ss Moy OM) book net 
Paul MeCormick, sundries rey 44 
H. M. Davies, drawing uffiduvits_ ___- $ 50) 
Mat. Carroll, beef bill Oe ee P $4 OD 
Alex. MeAskall, services as foreman ee oe 93 took ne't 
Dec. rhe Jas. Pennell, charwed to hardware___- oy OM) book ne't 
1, Robt Hamon, team werk TCE en ee Reo 236 Book ne't. 
+. Te legraphing si dsGuaialt daiditih Gaacitdiin iiastn snestatnctedd <dhesinetines tein l 
‘ RE See SNe Ce lt) &] 
1878 
Jun. t>, ph bill mets ET ao Ft 5 UY 
Feb. }. R: D. Gutgesell; order to Sheldon... SOO At}, 
13 Fy ae: Grn WE aod ne ew cede deine 181 18) Book 
April 4 Telegraphing EE EO Cento Dea Tee MO 12 46 
10), John Browen, due bill. -- -- - oe 25 00 17 
UTLEY Elliott, team work & le ok a Ae oe 238 33 Book. 
July 24 Pat. Murphy, due bill. .----- ease 17 OO 48. 
Sept. AU). M’d’se at Buford, bacon, 52.80; sugar, 
eRe EE EE SAA: CES Raa asm SMe resto waar inne, 9] 55 
REIL EEE Sa ett aa ao i 12,148 &4 


L876. A’nt forw’d___._-- Pag 
Wet, 7. Paid T. Harris, for 2 horses & sad- Jes ee Se 175 OO 
Dee. 4. ah LL. = Black, mioéd’se, 1OZ.O8: same, 


IMD. : 1?7 ths Book nc 


— 


‘, Paul McCormic k, on og aa a ou sag’ net. 
10, he fall and Congdon, freighting 2-222 424 60) No. 

wt Harmon Elliott, 5 RP ree 1Q) Book padi 

Geo. Thomas, sh ps (PE ae he Oe 15 Sook ac’t. 


=F 43 Jacob Frankins. due bill sl a aaa «a vl a igi 114 a7 No. | 
‘+ Slarry ee OTe dis. to T, 
| River y a eR Sate SN a 100 OO No. O51. 
James Holliday, on ac t.. eden cian : LO OO book ac't. 
McLean and MeNider, m'‘d’se fur’d _- 39 OO No. 52. 


12. “Mat. Carroll, Covkendall order es 50 00) No. 53. 
13. « @ 2 eee oneet Na 30 00 Book aec't. 
Pat. Murphy’ 5. due bill = ay Se oe res 22 No. pA. 


‘ Wh. Hart, on due bill _. ...--.. __-- 50 00} +Harmon’s bill. 
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JOHN W. HOBBS, &¢., Vs. JOIN A. MCLEAN 


Mat. Carroll, B, S. bill .. -.... - 


Jas. Beem. on ac’t.....—. 


David Mills. due bill 


Geo. Thomas. on ne't Nana 
Cas) for pony and SCI : 
| DPA Boman. Cable's order SERS Ae steep eevee 


ee maa TE I a 

Carty, due till... 2 « 
Laurence Reed, due bill ~~ ~~. .2 2.2 
R. [). Grutgersell, orde? to Miles___- 


KR. Hartion, ony ac ft Cee ay em ee ae 


Henry M 


S. F. Lambert, on ane't 
Vauehim, F 


juker, | OP Jd ig th eee oe 
Scott, Oe eee at SR wee 
Harmon Bihott,“< =~... aon 


Thos. Foley, és eRe een 


W. J. Campbell, Green’s order dich sae 


H. G. Coyvkendall. on ae’t ..---.- 


M. Carroll, Green's order... oe 
4 Mc Askill’s order. ._.. . 


s0nn Biuey, aue pil... wo... 


Simon Lightbody, due bill alee seas iia al 


Rich. Nicholson, _ ee 


. ** 


A’nt for’d —. —- 


Jack uim, due bill _............ 
ae! Seotney, ies sashes alsa Sik ata tos acta 
Sromuel Dutt, vs PETA ad eee oe ee es 
Thomas Lightbody, due bill ~-.--.--- 
SOCk AMUM, OR BOE Wo teen 


Chas. Cornestock, méd’se furnished 
Shes, Donnell. due bill... ...... 


Dennis Hemmeny, 
Gaeo, Frv, 


Win. Kume, 


Bavard & Rodgers, Ral par eS ees 


Yanev & Rowers, 
Jay Pratt, 
Daniel Courtney, 


Moses Fox, v6 
* i £3. Adams, P 
Dennis Hemeny, 


Win. Kune. 


Blakely "KX Bovken, Onl ne't Cage en eee 
A. J. Campbell, in full of ae’t .------ 


David Mills, due bill... 
Geo. Fry, due bill .__. 7 


Wm. Hindman, due bill ...._... 


Harry Bergard, 
a. Thompson, 


John Roland, é Se cad aes 


J. M. Nolan, 


Chas. Bure. 4 al he 


Thomas KRellev, on ae’t - 


E. Gi. McClay and Co., due ae 


A. Livermore. te. 


Jos. Hauseman, in full ae’t _. . - 
Beary Areny, G06 O11 2k wns une 
RS | SaaS e ae ae etsy oar ee 


‘ 


———— ee 


SE 


-——— re oo 


——_— ee ee ee ee ee ee 


ee 


ee 


—— ee ee ee ee 


-——_—— — Oe 


—— ee ee ee ee ee ee ee ee 


— eee ee ee 


—— ee ee ee ee 


——_ 


46 00 
2) OO 


yD OO 
nH OW 
150 77 


*)-) (; 


) 
pay 

21 

10 
25 

4 70 
21 

7» 

) 
40) 

he 

li 7d 
17 40 
> op 
Oo, 71 
99 1] 
29 61 


ed 
Si 30 
re oZ 
117 50 
16 OY 
10} 8&5 
11 97 
14 8&5 
lv 25 
39) 79) 
Hg 
OQ ve) 
RO 
172 90 


3 14 
HW) Hv 
14 00 
338 45 
13 10 
30m) OM) 


402 70 


SO 3 
spay  - 
toed ede? 
HS HO 


110 Of 


7 12 
14 69 
oo) 


yd the) 
106.57 

+ O8 
14) 6S 


ET 


No. Dd 
Book ae 
No. 56 


Book ac’'t. 


Book ae’ 


Book ae't. 


No. 57. 
No. OS. 
No. 59. 


bY wok ne” ‘ 


Book ae’ 


Book Ae 
> Le ae? 
podevy Tie 
No. OO). 
soak ae 
No. Ol, 
No. 62. 
No. 63. 


64. 
No. 65. 
rue 
Ha. 


No. Mf). 
No. 87. 
No: SS, 
No. So, 
Book ae’ 


No. 4). 


No. 108. 
Book ae’ 


No. 104. 


No. 105. 
No. 1d}. 
No. 107. 
No. 108. 
Book ac’ 
No. 109, 
Book ae’ 
Book aue't 
Book ac 
No. 110. 


~~ 
. 


. 


~- oF 


—s 
. 


ae 
. 


— 
. 


-— 
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Wim. Palmer 
Henry McCarthy, on ac’t .....-.... 
Thomas Kelley . on ac't 

‘Daniel Courtney - 


For'’d 


—_—— ee ee ee ee me ee ee eee ee 


ee se 


A. MCLEAN 


— 
io) 


51 


17.666 


OO 
Ol 


2% 


10 


1877. i ee 17,666 10 
Jan. —. Paid A. MeAskill on book ae’t ~ 2. ah 75 
P R. Kennedy, balance on bill. ~~ 2 5 OO 
: Leut. Randall, 1 b’ll sugar... __~_- 38 75 
“John Humphries, on ac’t..---. -----. 4G $4 
March 13. ‘ Frank B. Mason, in full ac’t..... .... 188 50 
‘é KR. B. Mason, on ac’t...--- 5 seca uneee 4 50 
$6 ee +6 ree ee Se, ae ges sere 21 AO 
. a Mees Se. Sa ie | eer Ruane oa epee tate, Pa Ma ee 23 OO 
30. $e be Ol a ae ae S88 50 
John Ringrose, team work _ _--_. .__. 1246) 2S 
April &. ‘ Geo. Thomas, in full of ae’t- J. a LOL 60 
James Brown, on ac’t ...... ... as LS oO 
MeLean & MeNider, team work . ~~. ~40 70 
L. M. Black & Co., bal. on drf’t.. — —. a4 «0 
‘“ RR. D. Gutgesell, 1 gun . ULL Ea ew 25) 
Feb D. ‘6 John Rogers, § note & int. ........ .... 65 72 
Oct. Is. . Mallory Bros., board of men : se 30) 50 
1877. 
Aug. 13 CE TeMIUE. GEUNTIERE oon ch ccitniis dc daeen ci econ 26 OO 
F. W esterleek, due bill __..... .__._. 31 05 
‘ Phomas Quinlaw, on ac’t.. 2. .-__ 36 42 
- Paul MeCormick er ni dhe amine a a ee eRe es 15 Hu 
‘eee. ke eae sete cali aial i tek ake a ae 163 35 
Samuel Naverre, due... -.... ..-. 72 70 
E. Tingley, beef bill + oo dseeaiensaiaaiei 8 18 
I a 45 OO 
Thomas Foley Ee TN = 1S 39 
‘ Jumes Lyons Seni Pore ae TO ee ae ee oa 7O Os 
II ce tiiaktnie a deka anus: men Sabon siphilare 20 35 
S. Westerwhist oe eer ‘ 92 «13 
R. G. Gutgesell, on ae't ie teas 200) OO 
D. Dickson, due bill 9 ta icone ai eae 102 00 
L. Shitfer PERT Ore ae Oe 100 60 
‘“ QOseur Bracket, due bill ~~ --- intl ates a 
MeLean & MeNider, 1n’d’se sai 2H, 10 
‘ Michael Rush, scout FIPS gee Ne Seen 25 OO 
yey eRe eee een 20,426 96 
41u 
IS77. Amount brought forward. ~.-..._-. 20,426 96 
ie | Be ee ee RD a ie Snide cca mies commana OL 97 
ere SWORE: oa re ee ew esa a 24 
KE. Ramey PELE SE a 62 23 
ia , LIS 5O 
Me Ean ene si 429 12 
NN inci Sasi ceased sinicdumianion ‘aemaias 71 °=#17 
ESE | Se ae Baya 154 
Drau Norman a a O06 77 
} J. Keefe Satie cdl aie SON 9 oe OR a 84 15 
‘ a i os 17 
a towers ae at Ea See es SR EE . :f 50 
| Ogee eo em 7 91 
R. D. Gutgesell- 9 


W. Burk ae 
ae 


%6—170 


ET AL. 


Book ac’ 
Book ac’ 


Book 


No. 1138. 


Book ae’ 


En’d on 
No. 68, 
On ac’t. 
No. 69. 
On ac’t. 
On ac't. 
On ac’t. 
No. 70. 
Book : 
Book uc 
Book ae 
Book 


Book uc’ 


En'd on 
No. 71. 


No. 
No. 
Book ne 
No. 
No. 
No. 


“+> 
£ det 
<> 
#*?. 


~~ = 


“IIs 1-7 +) 


No. 77. 
No. 78. 
No. 79. 
No. 80. 
No. 8&1, 
No, $2 


No. 83 
No. 
No. 
No. ORD. 
No. 127. 


201 


_ 
. 


t. 
due bill. 


note. 


202 JOLIN 


“iy 
i 4 


1:5 


W. HOBBS, &¢., VS. 


Blum a wl i 
b’t Harman BN 
i] Me itil IK Ran ™ Tea 44 
lny e@xXxperces : MERA SSi 
. i P 
5 pty 


No. 1. ‘Exuipir 5. H. E. M. 


JOHN A. MCLEAN 


Exhibit ma: 


Exhil 
ol .SO4 


ut ©. 


14 


tas 


BisMakrcK, D. T., 1576. 


McLean & McNeder: 


> . ] 
bough 


L- ] +> 
COP) rAd siieet 


July 


Aug. 14. 


(ct. Ps 


~) } 
"ip 
es 


[ oft Bailey ay andre, «| 


: ’ ‘> : , ' } , . . . sey - . 
Stoves, PUVELR EDIE TTaa poe biehits, bliInIne toois, elec., 


iTOoOn Ware. 


amt bro't forward 


} 
SCVELC spath SLO TICS ‘ ergs 
, ] ro | ss 
. 107. ex handles. e  | | SUG CI Petpet 
eae ea Bane 2 Ve eat nian ds Sane (Se 


doz. tin plates_. 1 SO Pct eee 
' We yet 
i shovel . ze a ie Sie a 


Dull of goods (for Y. C. & Co.)_- 


a ie i ig hd ga 


w-ench 


2? kees nails, 11.00: 423 lbs. rradls, 
ft SSM anid petees Sei kas 
| Kf }} ils y yt) we! Ibs hills. 


RSME a ic ee iia Pe SR oe 


-_ ~~ 


10. lb-. nails, 55; 1 keg nails, 5:75- 


11 Ib-. nails, 60: 1 doz. elothes 


ZU): Has}, I nk 3! sedis = 


pr. drawpuls, i l bby]. bolts. 
"pet 
Pa 


os 


ae —— << « 


C}() 


ealers in heavy & shelf hardware, 
miahutacturers of tin, 


S4 60 
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4]4 No. 2. Exnunisit 5. 4H. KB. M. 
BisMARCK, D. T., Sept. 9th, 1876. 


Yellowstone Contracting Co., bought of McLean & MacNider, whole- 
sule and 1" tial! Yroeers. 


] hay rake shait_.__...... . Bos oy pen oy NS 2 Td 
= *  Bpgcers TONERS ae Sa OP ee ae RPL og 60d SE 1 P5 

2 cross bars for hay press ..........-- ey a RY i 
Ss () 

Received payment. Per JNO. A. McLBEAN., 

McLEAN & MACNIDER. 

SEPT. STH, 1876. 

BOS ye a aenane wie ch ad alec setae cekean ed acc Soaedinain : a | 2 


l pr. boots - ay ssa a eee _ ws eames « 


—- 


© 
~ 


, 
= 
i ee eee ED gains Be tt - ; : | ln 


+ | 
pr..drawers, 2.00: 1 shirt, 2.00 (ees | ss { 
:) 


owes ees 


. ’ ? 
i, eae ae ea 


Per Ben. Laurin. 
Received payment. Per JOHN A. McLEAN, 
McLEAN & MACNIDER. 


I sk flout Le ; $3 75 
21 Ibs. S. bacon, 14 ‘ a : » QA 
10 lbs. gr. coffee, 52 : : Rouen : 3 290 
1D lbs. sugar, Lo " . | hy 
| brush pro ifoOes <. | 25 
oO lbs. pk’g powder, 60 : ; 3 / 3 

1 s’k salt, 25;-1 box pepper, 15_--- es ho te, Ae i) 
41 Ibs. hard bread, i s > 69 
2? box’s matches. 25; 10 Ibs, | ns, 0, 00 os aia ‘ i 70 
\ ies) CY eS Salat Ae ins = Ea 3 40 
19 Ibs. br’ekf. bacon, 17 rane . ii corarat innatinicaal ae Te saalzanca eai 8 23 
1 lb. tea - a ib ; at brane is PC EE ee 70 
l bus potatoes te caeatie " | 25 
2 bars soap ‘ial : pilin 20) 
Lnives & forks, 25: 3 spoons, 25 sissy ct tiihes oles 50 


tlh pal 
camp ketth P a eS Le See 1 50 
axe & handk 2 ee LO a EER Te ne ede ae ee y- 


Received payment. Per JNO. A. McLEAN, 
McLEAN & MACNIDER. 


204 - JOHN W. HOBBS, &¢., VS. JOHN A.’MCLEAN ET AL. 


sISMARCK, D. T., Aug. 31, 1876. 


ae I I ices gatos esha go ddan aptiow wiee wie 2 
ey | BAERS Ree IRs ORLA: MOMS TUR RE eT oeL pa a eg 
EE UR: DROS, 390 en secanecans 2 are aR TEES presen 
Fe RE ks ee eee ee in eens se apestrigi i whsseis nha ae 1 
Sa i a a ccd idl gl ilaes 
' 1 coffee pot —..--. MAREN RE other SP Na ae RCI ay ne ] 


? SUGGS. aiken ne ache Oech EER emis ome wees 


tee 


og eee eke.) SEMA tee CTS Ae Pak: Sih «FSU SCALA aC aN: SO Ce eee 


21 
90 
65 


20) 
OV 


~] 


Received payment. 


Per JNO A. McLEAN, 


46 


McLEAN & McNIDER. 


416 No. 2. 


| ec | SRR NONE ETERS Tae stile NA, MARE CER Le SES ERR 486 

10 prs. blankets, 5.00, 5.00 ee ee i a Th aN eh ee id lS a 3D 
De OE Pt vii ae ooh eas ee eas 12 
oe RE, UO a crecds wins ss dreds anid re ance a ci acters 21 
BE MM 8 Ba ee Nn ered ee a eg eae og 12 
Besee * OE ae ee i aN ea Mi FE ed es ee aE oe ep eS fot 4 
) 


6 water pills, |: SE apna ZAR Rae ree Tea aA 9 AN Tae TO eee a 
L ker 200: Vineet, © Oat BO soso cewek gs Leencn 4 


‘ 


30 Ibs. I i bee Sat Se aig tis la wag aes te Sine! oie 2 
Be TE ees tig, Se line i Re at ee ince carcass occ ae shane ue inte 6 
OE OS) Re ae Be "ie: 5 Sc Pee ae ol STA ene 1 
i? DOK Sale wrasse: FO. oe cee ics ae adc wah 2 
Nae i ih ck slits rs Esp enn teehee sr A oa 3 
1. doz. briar pipes, 4.00___........- . sate tg rtan a eehee waale AO Socrates 2 
Sige ' es a AN as ea a 4 
th See coke) Ee ee eee 3 
a Oe QUIS AO oo ce Si coum ea Pcie ne ia a de ole 

1 bbl. dr. apples, 2.80—18, 2.11, a lt a | 
DO AS 2 eos dia bent eta as WEY Poe eS eres 8 
5 BOI: CET OO 5 ocak one AAU SE (ole, See ee ee 14 
1 syrup faucet__.._.. pS kee SIAR tara Malad eagle iscsi mids dw akc on ] 


O74 
Received payment. 
Per JNO. A. McLEAN, 

McLEAN & MACNIDER. 


417 No. 2. 


Be AW NVR Ae SO as i ae hh i i ea 2 
? ~ $ea TSS ne snp ae srs ace en eae a dn il a ts ws ww dvi 1 
2 ca: Menem W pe Rete an nS one s\n ALIN PS arene 2 
10 pitch a i re ME 5 


2 Doxes pepper, 20; 2 shovels, 1.25; 2.50. ...00.........- 2 


SRN res 
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Dr ria ike aw tine wn sites og a 1 
? i nT aor acer catalan S 
i: *. eee do. Sais fll sikh piosst td SG lsh ip cell i” hs rae ks ie pelea ee atlas - 1] 
i ESAS ae Tt Se RS eee PEt Pd Saat Fs 
Sy” ARNOT EAS Gat aa sa eS a ope eer = tes RI ] 
RN a aac ak sai els sw ek gap Re eliciaacna ] 
i a eg ee ol 
BENE ES yi Dip ee yO RTE, Spee CR ERE =f" 
| pr ee ee Ta sR | eR Ne ety ayn te 
iy MR Fe meer Sy CRS AG Py RR geen SP eee ee Sr TTF: AT AED 
Wate SEs aia STILE SI ta RRC OME Sf ee 6) 
oe CR Ss os a a a Le 16 
Reta | ec SS 1 ER RID ep a an a eve Bp eae RGM, =, EEN 
6 gall. De TON 65 Oi ee One a OER EOE. Sa ReE ne l 
a9 416 Ibs. IE OS ETS a ee a REDE SITS TE ah) ou 
1) . 10 D. nails 80: 5 Ibs. 20 D. nails, 40 eee 
12 s’ks flour, SE, SS AGL TE Ren Fam K eS VRC Sy mei 40 
Z a _ ans, 300 Ibs. {i Prete a! Ee | Stkeiyeoe l 
300 Ibs. | sR SS Rae sins haan been tat AR penis oc | 
i bpl.. Bo 'C. oe 204 4), Ze 74 Ths., 123... _- Se 7 a het a » 
Ne ete 2 SERGE RIES ROS brgere RS a elias Beco ORE ay Onecare ON (os a 
10 Ibs. Jap. tea, Se Aa 
Sen SreéH Buntes, LOS TUe., 76.22 oc es des eee - 
OR EE, Ti Oe ROR a ae bias wins em ah  eronip en 
3 Ibs. hops, 50. 1.50: 2 ibs. pepper, Ov), 1.00 REP eT, yn ee Z 
2 Ibs. mustard, 60, 1.20: 6 b’xs matches, 20, 1.20 ---.-__- Z 
20 lbs. currants, 123, 2.50; 10 Ibs. candles, 25, 2.50 -..__-- 


nn IO ee er 


5O Ibs. smoking Fe elk | SR RAINS RADU ITE igs) ep ace 4 
2 cads tobaeco, 40 Ibs.. | A ei a a de Bee FORE ic AY EN TEU ES Tee 2. 


) 
I doz. briar pipes ....-- —-- bi sfernaaes Cesast Sain eis ee LE 4 


50 
40 
() 


50 


iis sacar Rp een bande aeiceatia es aS AT oi laces cous: 


418 No. 3. Exnipit 5. H. E. M. 


Bismarck, D. 'T., Sept. 9th, 1876. 


Yellowstone ¢ ‘ontracting ¢ 0. bought of McLean & Macnider, whole- 


sale and retail grocers. 
Paid L. N. Griftin for board of man for 1S days, (@ 86.00 
per week Lot Rie I ESE Ne Se ETA MEET VE TD aay a ey” 


Received payment, Li. N. GR! Ie Ie IN. 
No.4. Exuipir 5. H. EE. M. 


Bismarck, D. T.. Sept. LGOth, S76 

Yellowstone Contracting Company bought of McLean & Harmon, 
wholesale and retail grocers. 

is asa ii is cratic abo airalialeiiaaains: s aiabeio® ae, a 


Received payment, 


Per JOHN A. McLEAN, 
McLEAN 


AND MACNIDER. 


1% 


(HM) 


(5. 


419) 


JOHN W. HOBBS, &C., 


2 coffee mills, 81.25 se 


pr 
doz. traps, fee) BEN Be ee 

powder, S 
Oe.) Gide 


2 iM) 


tobneco, 
OO: PO bars 
potatoes, 6. 


| 
| 
1 
10 Ibs. baking 
box’s pepper, 
? dutch bake-ovens, 


-) 


> sks salt. | 3 D9 Pe tem Og ep: 


| ae axle 


TINS wie cite moe et hf wt A 


Reeerved pavinent. 


1 


No. 5. Exuupit 5 


By 


120) 


Vs. JOHN 


S: a 


rJOHN A. 


KT AL. 


A. MCLEAN 


SEPT. 


3 camp Kettles, 1S = Eee a SP eS aot te 
3 20). se oe ts cone a ah ee 
6 doz. tin cups eee se la ta ee a 
ee teaspoons, 2 | PCR A apse PL GRIN StL ta iin a te a 
o “ large teaspoons, 1.00 RR eed af oe ir, See UR 1 ea Non 
oe Wels DOGS souk le gn de ah Soe ii i ge ee eee i as le 
BS RE ee TD es as eS Se a wi Ss aiaieiptch etl grat eins 
Ta, eh FI epee ORT Don Ne MEP re ate eh ek 2 BG Ee a a 
OM ER io 5 6 i RE I PS LAS SAREE By oS RE, Ene Oa 
cheat Roe) sy a eC es z eh as ea hk boat 
S$? Ibs. pilot TT on cet gh ae OR Ue ile 
160 Ibs breakfast bacon, 16! sce Se oe eee oS ae : + 
14 SORT IAD as tenn Goin es he 3: de ey ai © nae eth ae ee ieee 
Matches, 81.00: 2 seamless sacks, 70 RY Seen eee eee 
| doz. axes ee te - oh hia eagle sith. spade ace air Saale vs Neo ie ecg See sai vil aint rial 
do mess pork, lo sata tere lean Oats Se cieceels hatee heuer gal an fae 
. 2 eee -C). O. SES IO ib co cle tk Oe anew ere ee 
104 seks oats. 410 bus..:7D . — ae kk SSP ee a 
[2 pairs blankets, OE GPRS AE SECS tLe Pts ae Role Ate Cael 
3 sake: 1 | mae PaO "eo ME ERD eT AT Ci code Som rata © Fe 
3 . dg 00. z : a a ay . 
() és oi Re oe 9 ae eS a re Pa PGES ete Sarl Nk tart A - 
» pA Saat ee 2, AEE LN REF Tiel ANSE, ey eae eee 
shart, 635.00. 2 shirts, 2.75, 6.005 0... PLEO eee eae 
seashi _ ep ae ang ssi gins Soaee sy Lan heuar ia sn cosine aah lol cena sour’ is iene kal, ain! a an 
suspenders, (oc.; | pair gioves, £7o.0> ok een ee 


soap, 10c., 2:00 ..-- 


Pas ee ae 


ldrn, 


1S76. 


~) 


-_ 


_ - ** Ae 
we ee 


tO 


“© - 
wr ee 


— | 


DU 


McLEAN & 


H. E. M. 


sMARCK. D. T.. Oct. 


McLEAN. 
LTARMON., 


O13 


, 1876. 


SE ERs i EE 


) ; eT 
BOIS AES Saw ee 


—— 


2 camp kettles, 1.75 ------ 


= —— ——— 


» cotlee pots, as oe PE NEN BO te My RU eat gh eae ey ae eS eet ae ae 
BG NT TERRE Deamon N Brn Sern ce ot EO Ne 


7 © 


7 


50 
5) 
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ia eens wei ea dees NEUE eae ws 16 

aye: ee. ee Y Se maa cinks le sity ats ae elie ata cis eames a rea 20 40 
NN ES ELE Te RI ANE EE Se Lg ANT RE a 70 
Ms ON AE ST ERNE Cn. ers EAE LL Be Lee, 45 


60 55 


Reeeived payment. 
Per JOHN A. McLEAN, 
McLEAN & McNIDER. 


No. 6. Exureit 5. H. E. M. 
| Bismarck, D. T., Oct. 5th. 1876. 
Yellowstone Contracting Co. — MeLean & Maenider. 
J. Swartz: 


Se ee pe ge Dae eS ESS | | Se gran dar 9. ace eee 17 
pitt De ar Ret atik silabaataas Mobis neta cae aa aie. 2 
ee IR Se 5 SAMO SASSI ies ue aE IONE RCOUURISE YA SM Vem!) DET Pe 2 50 
NS ON I i sab cosine ste. em rw ican coh ed oe Ska 


* DT Wool socks, (0-2... 4... I a a a eine ta lie ae ok 2 ww 


Noble: 


ret 


rg ke Rena prea A AL ay eS 
| pr overalls__-_- Fee he Re Pahl oe ey oa key SN oe Seg Oe ; i a i 
Taha RR SR Aa pe eee See Re ran nS oe ges 


>. . } » ‘> oN 
2 arvawors:.+7o... °:.. ee TTT LA SR de a 
) wool socks. SIE RE ee a a 25) 


bo bo bo bo = 
7 
te 
il 


ae 
a 
oe 


eae a) i gE aaa es ae 


Received pavinent. 
Per JOHN A. McLEAN, 
5 MceLEAN & MACNIDER. 


421 '* No.7. Exauerr 5. H, EM. 


BisMArcK, D. T.. Oct. 17th, 1876. 


| 


Yellowstone. Contracting Co., bought of McLean & Maenider, 
\W holesale and re tall LTOCCES. 


° DE a ee se ao RPO 


Received payment. Per JOHN A. McLEAN, 
McLEAN & MACNIDER. 
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No. 8. 
Bismarck, D. 'T., Oct. 19th, 1876. 
Yellowstone Contracting 2. bought of McLean AM Maenider, 
wholesale and retail grocers. 


EON IGE oi. i en a noe re ere veh oaks eewrermqmae 24 


iz oe, Saleratis, 10 2 a cee PAE hy SE RTE 1 20 
10 ibs. Jap. tea, 1.00__---- Spy TNS pCR Oe NS SORE a aA EE svunaruads 10 OO 
SR NU IND sg sence a a ee ab ee acide nr mse EO 

CEE | SE Rite LSE rape OE LORE ea ORL TO GMOS NE SF 
0 TRE | SR ee eae ee ye Se OG SOMO Ty, 
ARUN OI i. oh nix th grercov ected tia leg wb Gta ie i cc sae ss id cece 30 


Received payment, Per JOHN A.-McLEAN, 
McLEAN & MACNIDER. 
No. 9. Exuipit 5. H. E. M. — 
DismMarck, D. T., Oct. 20th, 1876. . 
Received from Yellowstone Cont. Co., by John Amstion, sixty 
dollars, in full for sixteen days’ labor with team, at the rate of three 


X jo dollars per day. 
S6HO0.00 JOEL HOAD. 


122 3 No. 10. Exureit 5. HH. E. M. 
Bismarck, D. T., Sept. 20th, 1876. 
MeLean & Maenider, bought of O. HL. Beal, dealer in firearms 


and ammunition. 
l revolver, with belt and hostl-er -..-..--_____-~- ome pret 18 00 
AP POV OLVOP CATENIN 6 Se ee 
100 rifle o = eh ener eee Ba aay te Bena i 
4S wii PPR oo Re mh yee LRT BRP EE cn ee ee eee 5 OO 


29 OO 
Chareed Lo Yellowstone Contracting Company. Settled, (), HH. Beal. 
| H. BEAL. 
No. 12.. Exurmir 5. H. EB. M. 
| Bismarck, Oct. 5th, 1876. 
Harmon & Co. in account with Thos. McGowan. 


Mat. Foole Fe aera nla nt ec a al ee al apa Mdec it chs eit. ‘or al das al 1 00 
I enh un nine wenn tie 1 00 
UN JAA Sc eo eo wa is oe ee L 50 
Ng NE SY Be ie glide nb ot SMe See ORS ERDAS CA aD a a aR ERT ee 1 50 
TE ee NL EE Te el pao ice PRO or Ae ae ee 1 00 
ai le ean wan clin Shwnosita oa ARE 1 00 

Ne 7 OO 


McLean & Maenider: 
Please pay the bearer, Thos. MeGow an, the sum above stated. 


MATT. LOBY. 
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425 No. 13. Exnrsit 5. H. E. M. 
BisMARCK, D. T., Nov. 22d, 1876. 
Yellowstone Contracting Co., bought of McLean & Maecnider, whole- 
sale & retail grocers. 
Dr. Cr. 
ee, SiG Lae ee a eS IOS Sm Cte | 
Received payment. Per JOHN A. McLEAN, 
McLEAN & MACNIDER. 


No. 16. Exutpir No. 5. H. E. M. 


Bismarck, D. T., Dee. 9th, 1880. 
Yellowstone Contracting Co., bought of MeLean & Maenider, whole- 
sale & retail grocers. 
i hay meke.........-. saocal AD er tiins-asos es ea trig aioe mada $30 00 
Received payment. Per JOHN A. McLEAN, 
McLEAN & MACNIDER. 
No. 18. 
$79.00. Ocr. 29, °76. 
Win. Harmon: 
Please pay Ifenry Gager seventy-five dollars on account forage, 
wood, watfer, and teams to overtake team with Park. 
JAS. W. TRUAX. 
Paid by MeLean & Macnider to Henry Gager, and charged to 
The Y. 8. Cr. Co. | 
Dee. 12th, 1876. 


424 | No. 19. Exnisit 5. H. E. M. 
Fort STEVENSON, D. T., Oct. 6th, 1876. 
John A. MeLean, Dr.. to J. S. Winston. 


Sept. 16. To one pair boots SEA aS, At COE SPO Dh A eee ape, a 
= 2 pair eee Me aE 1 00 

] pipe Be ase Gs ueas e a ae TN SAA Ok a aT ris 

$8 25 


Mr. McLean says charge to Yellowstone contract. 
The boots & socks were sold to an employee per his verbal order, 
and the pipe to himself. 


LEWIS. 


ee ee ee od hemi neta 2.40 
2 Ibs. baking powder_..--- PET CR Te BTA eS L OO 
2 ye gat A Sr Liiva. 1 OM 
STN Oa a a roe ae 2 OO 


Eg OS TD Ly Ek a eRe er eer eS eee P8117) EOE Ca 1 15 


27—170 


AO AT wee 


te gerne hearin een teeing tenteeth ny ie 


TPP er ister ey 
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? bars soap .._._..=- Ah Ae ROE STENT pO Fie OO LO SERPS RRO 20 
OE OES ROE LTTE PED TPR EAE RO ane ee 20 


4 boxes matches__§.____.. BA eae ae ce ea PED Cw a 


2 <7 peppe;r .... : 5 LS SPO EN IR in. a ee eC ye NOE eae ROS YAS) 
1 sack sait ____. ea 8S SAN CEN Hise MSA Ae eee y bg 


425 No. 21. 

$55.10. Bismarck, December 12th, 1576. 
Yellowstone Contracting Company pay McLean & Maenider, 

elghty-cight and (888.10) dollars for blacksmith work done by 

me to this date. 


. = 


H. M..MIAXTER. 
No..23. Exuipit 5. H. E. M. 

Bismarck, D. T. March 6th, 1877. 

Yellowstone Contracting Co., bought of McLean & Macnider, whole- 
! sale and retall LTOCCPs, 

Jan. RS FES Gee Oa Sey ee oN REY Ee Sea es 
eb'y i, RARE EN CRIS PUTRI on i ac tie ss ee Sie = 2 0d 
». - hire of horses (J. M. RE Fic tess be tcc lo OO 
o. 3 boarding nien, T. McGowan... .... » ov 
) 


Mareh 7% sy LHlOPTaADINING =... 6 ne css nyse Os oO 


$29 44 
Received payment. 
Per JOHN A. McLEAN, 
McLEAN & MACNIDER. 
No. 24. Exuipit >. H. E. M. 


Hf. G. Covkendall, in ace’t Yellowstone Contracting Co. 


Wor 7. By oO months and 16 davs wages (a 
S100 AS ETT ye egies oS ee ere 
To CN Pehse }) road bill rena red 1] ‘ey 


D695 OS 
Ciena tue meee eee 40 00 

POO oe ee — 100: 00 
140 00 


. 4? OS 
Cash of MeNider: March Gth 1877... .. .... . - ee 100) OO 


Reeeived of John A. MeLean four hundred and twenty-six and 


~ 2 


(2 an full of all dues as foreman tor the Yellowstone Cont. Co. 


HW. G. COYKRENDALL. 


Loo 


| 
| 


ies 
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46 No. 26. 
Time Statement oft Shed aml ert’s Team, “oberg, Driver. 


~)* a 


Has worked (25) twenty-three days in Sept. 


fg Sy) ae ae Ree Me MP EEA SS ie S6H PD 
Has worked (6) days in Sept, 400.225... 24 00 
” “ (24) twenty -four days in Oet., 4.00 HG OO 
. - (138) thirteen 4 _ Nov. 4.00 55 OO 


Charges against team: 


96 th erain(@ 10¢..-_~- Seateak ts 9 OO 
Riacieevnitt RE 6 OO 
{ davs’ board of men (@ $1.00____-. t OO 
19 6O 
41 65 
Charges against driver: 
Oct. er RIES ig os sate oo ace dss eteahnas siping 1 00 
So. 3 ib smoking tobacco .......--.-- 10 
a ei NI io acer te nc ea yas 
a: 3 earbon pipe ica hake ake ape to Sk apa ore 22 
14. Order on Whiting & ( Ses eet . 10 OO 
12 25 
Balance due Nov. 21st, 1S76 tae ee De ar tae 22Q AD 
by 17 days’ work to Longue River. -__- G2 75 


BPOD 15 
Received payment. 
Ss. M. LAMBERT. 
yA No. 26. 
Time Statement of S. Lambert's Teams, Wm. Bray, Driver. 


las worked (25) twenty -thre davs 1D sept., 


(vt oo a eB ee ac : eg ee Ze) 
Has worked (6) six davs in Sept., (@ 4.00___- 24 00 
Has worked ( foe) trenty-tee days in Oct., (a 

"RIA? Al PSI aco 1 aa ge Dg Sak eh ey ae SS (MM) 
Has worked (15) fifteen days in Nov., (© 4.00 60 OO 

25S 2S 
Charges against team : 
ae yee, ores, 6G TOC. co cckckeen a nenens 2 40 
l day's board - SE ee er en Ee Rte } Ov 
> 40 


Oct. 


Nov. 


POA ie peers ¢ 
sattanentaee ate MALY B * oe PO NT RE 


10. 


ce 


6or7 


ae 


~ 


Charges against driver: 


1 Corbon pipe PT ARO oa Pe OUR CTY on, ee 


. Order on Whiting and Co.__-~-.-- 


f=: ‘e sé éé cs 


JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AL. 


pai 


5 OV 


10 OO. 


‘Balance due Nov. 21st, 1876_-.---- 


Paid on the above Feb’y 16th ~--~-- 


1 gun, $25.00. 
1 mowing machine. 
Received payment. 


No. 26. 


——— oe oe 


M.S. HARMON. 


SH. LAMBERT. 


BisMarcK, D. T., Feb. 13th, 1877. 


Forck Farp, Dr., to Yellowstone Cont. Co. 


11 00 


Rs NNN tse ah bc phe mink rs 10 
1 Ib. FEN 1 lala ia idich:duncestisle aiehanecarie ri 
Leen Sen ek oo eee 1 00 
Condition powders - -. PE ey Oe, tha Sv) 
2? Carbon I Sas sc aiehecehaasais a acne dO 
Ys sé -tNE Rice, MEE ae Oh SPL, Ee Oe rei 
re WORRIED si Set ec a ede 1 25 
NN oe Ne oF moe ol i ae gear () 
Hee ame 21) |, Saree AOI Ss bo 5 OO 
CR 
By 26 days’ work, @ $4.00_____--- 104 OU 
“was: oS i BAO ons i S400 
eae to Tong. River, $5.75 63 7d 
| Dir. 
To cash from MeLean_ ue - * 71 OO 
shoeing horses DIR Sel Ce 4 OO 


Received payment. 


“Fr 
da 
. 


IH. LAMBERT. 


ee 


JOIN W. HOBBS, &C., VS. JOHN A. MCLEAN ET AL. 


429 , No. 26. Exutiepir 5. H. E. M. 
Statement of S. Lambert. Teams. 
Ret MOONE WON ie eae teas $293 15 
= - NSB a MRM MH 
= OR sm eee a sb a eC ne eee eons %6H4 GO 
- = RO ra Th aie RR: MPI cites RLU eee ars. Bane 76 OS 
To cash by Harmon... ...... ih as ee 
5 ee ROL: Rae ae oe eas 
S798 OS 
430 : “Ne, 27. Bixee 6: 2 eee. 
Statement of James Beem’s ae. 
LS76. 
Oct. 31. By 78 days’ wages for teams..----- 312 00 
Novy. oe _ " il ea 48 O00 
Sc. 
Mar. ee ee it ee ee lo7 50 
Charges : 
Jan. 26. To total charges on books ac. ~~ -- 


April 29. cash and ac. at MeLeans and M- 


213 


S76 5S 


100 OO 
621 50 


TOS OS 


Wd 5 
Dol Yb 


517 50 


5 ] vi 5 ) 


$175.80 Bismarck, D. T., Apr. 19, 1877. 
Ree'd of MeLean & MeNider seventy-three & 4!) dollars, fixing 


balance of ac. according to McLean’s figures. 


JOSEPH BEEM. 


No. 28. Exurpsit 5. H. E. M. 


MeLean Dr. to Peoples and Rush. 


Port: tare:.@ Geese Of Wits. 6. ins fo ciwewnenntnae 


| box ae a ne uuas anne Re Pe EL ES RE ne Aa eS eT 
G. Thomas from Springs OS oc NPE Ln Nes i ee 
G. Thomas from Springs to Buiord..._.. <5 se 
Sa a os ermn ay wiaeias Ane eae 
Krom Butord to NN SEE LDR PENS NE Se stout ia oe 
Freight OD WAPOR .. 2. 221. 2 8 ok oe enn oun 
OS EL Ae Ee OER RT “ 
el ean io. ere and rolurn................~<.canee~- 


Hay for 3 horses from Buford -_-....-------- - 


BisMARcK, May 51, 1877. 


20) OO 
5 OO 
4 OO 

20) OO 

20) OO 

20 OO 

11 00 

20 OO 

40) OO 
4 50 


—— ee ee ee 


Peoples & Rush discount--~--— -~- ators RRs 


164 50 
41 00 


123 50 


214 JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AL, 


431 No. 29. Exuipit 5. H. E. M. 


’ 


Missouri River Transportation, Company. 
Bismarck, May 51: st, 1877. 
iedcaia ay Macnider to Steamer Josephine, Dr. 


Dele See ost eee Bee Og: a > RRR ba cc ene en L695 38S 
Received payment, | EK. K. LATHROP, Clerk. 
SSS.19. | 165 388 

41.419 
SS 19 


ne rhe from McLean & Macnider, in apparent good order, on 
board the steamboat Josephine, the following packages or articles 
marked as below, which are to be delivered without delay and like 
condition (unavoidable dangers of the river and fire only c xcept ed) 
unto at a levee or wharf boat, he or they paying freight at the rate 
annexed or and charges. 

ln witness whereof, the master, clerk, or agent of said boat has 
affixed to bills of lading, all of this date and Lehnor, one of which 
being accomplished, the others to stand void. 

Dated at Bismarck, 20th day of April, 1877. 

ALR. Humeear, 60 sacks corn, 6,000 Tbs. 

Tongue river, 2 bbls. sugar, 3°%, 615. 


JO TODD. 


132 Nos. 30 and 22. Exniprr “5d.” H. B&B. M. 


Statement of Jas. Pennell’s ac._—Team Work. 


By Miller's team ape ee aE eer — a st) | OO 
2851 OO 


RE TO ne Spi tao a Be 


“ Clomen’s “ SD SEAN WIEN NG ae, Wee PN EY AD 191 Zo 


| : ; 
(hharges: : : 


‘To mdse. to bowen Se es eek be es Snel ee a ae vain ais aks ’ ko 
é3 * Clemens —- MOET S SEEN MeV TET 9} 25 

cash paid by MeLean -. Ra Reaek Lu dai i 251 60 
‘ ss te” : a SR ae Ral ee oe 5 2)? V0 

SS) +8 13) j?4 id 

Pedwet 615 due Dowell... 15 00 

pad 75 924 7d 
433 Nos. 30 and 2 

Time statement of J. Pennell’s team, E. R. Bowen, driver 

[las worked twenty-two (22) days in Sept., (@ $3.75 .----- 82 a0 
as worked (6) six Gays in Sept, @ GLOO... ou... 24 00 


106 50 


Tae 
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. (25?) twenty-five ? days in Oct., @ $4.00 _____- 103 00 
Nov. 21. Has worked (158) fifteen } davs in Nov., @ $4.00. — 62. 00 
27 I yt) 
Charges against team: 
AS Ibs. erain, COD | ee en eA Cesa eS | i SO 
13 davs teamster furnished a apn: wh ses Sik aisle eel ab nian es 4 50 
9 350 
: 262 20 
Charges against driver: 
Order on Whiting XW Co ccm me me ee ee ee eee eee Ov 
Credit bv Dan Comtry’s order | <n oF ae 


50 


$262 70 
H. HK. M. 
Bismarck, D.'T., April 20th, 1877. 


Yellowstone Contracting 30., bought of MeLean and Maecnider, 
wholesale and retail Lrocers., 


i 
. 
. 


No. 31. EXuHibBit “5d 


Pi} 
BOD 
ps blsls. sugar, Glo lbs... i ieee PE Re ae PORES ee ee NE A Ie ae anal res Qh 


Received payment, 
Per JNO. A. McLEAN, 
McLEAN ann MACNIDER. 


434 No. 32. Exyrrit “5.” H. E. M. 


S25-4.00 , Tongue River, Mont. Ty., Feb’y 1st, 1876. 

Due Charles Comstock, or order, on demand, two hundred & 
fifty-four dollars, value received. 
YELLOWSTONE CONT. CO., 
By JOHN A. McLEAN, Ag’. 


Paid Ol} within note one hundred and seventy-four dollars. 


Paid. McLean. 
No. 33. Exnipitd. H. E. M. 


“Tonaure River, May 25th. 


John A. McLean : 

Please pay the bearer, (has. (‘omstock, nine dollars and forty-five 
cents (SO 15). and charge the same to the Yellowstone ( ‘ontracting 
Company. 


AL’X. McASKIN. 


: 


79) ? = aes ta, Sista ts 250, 
216 JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AL. 


NO. oo. 


TONGUE River, May 26, 777. 
3 P. b/ 


John: A. MeLean: 


Please pay the bearer, Charles Comstock, thirty-six [dollars] and _ 
; « a ae : r M . e ‘ ” " 
fifteen cents ($36.15), and charge the same to ellowstone Contract- 
ing Company. ihe Seen 
AIL?X. McASKIN. 
435. No. 34. Exurpir 5. H. E. M. 


7 Orrick YELLOWSTONE CONTRACTING Co., 
$97 oy Tonaur Riven, M. T., Jarch 20th, 1876. 
Due William Wilson for wood chopping the sum of fifty-seven 


dollars and twenty-one cents. 


Settlement to date. ; : 
ALEX. McASKILLE, 


lor Yellowstone Contracting Co. 
No. 34. 
TONGUE RIVER, M. ; April LAth, yi 
To the Yellowstone Cont’g Co., Bismarck, D. 'T. 
GENTLEMEN: Pay to the order of L. M. Black & Co. one hundred 
& fifty dollars, and charge same to my account. 
$150.00. ALEX. McASKILL. 
No. 30; Exuipit “5.” H. E. M. 
Bismarck, J/’ch 3d, 1877. 
Due TL. Stevens seventy and j°, dollars, payable when to the 


eredit of If. P. Gatzehel. 


STOL75.  McLEAN ano MACNIDER. 


ADG No. 36: Exutpeit 5. H. E. M. 


Orrick YELLOWSTONE CONTRACTING Co., 
$245, : TONGUE River, June 50th, 1877. 
Due Field Eggleston the sum of twenty-nine (29;45;) dollars and 
forty-five ecnts. Settlement to date. 
| ALEX. McASKILLI, 


For Yellowstone Contracting Co. 
No. 37. Exuarpir 5. H. E. M. 
Woop Camp, Toxcur River, M. T., July 3rd, 1877. 
Yellowstone Contracting Co. : 
Please pay Thomas Dillon fifty dollars ($50.00), per order of Al. 
Scotney, for services rendered. 
ALEX. McASKILL, 


Yellowstone Contracting Co. 


Deducted from du- bill of Jackson 187.50, $139.50, quasi interest. 


. : r ‘ mee Sie ca hi att a Pe nc BM 
i Say Se SSSR Se AE ONE OO ERAT ICRA ERIS 


 _ MMIMIB i. Ss ie as Neo ye SS. 
be Si oN ae - “ a a OT PON pa 
acl SG eee pec ao 


d - ae, se 
3 


JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AL. 


No. 037. Exuuipit 5. H. E. M. 


OFFICE YELLOWSTONE Conv’G Co., 
Sad ee. TONGUE River, June 30th, 1877. 
Due Jacob Brossius the sum of thirty-seven ($37.25) dollars and 
twenty-five cents. Settlement in full to date. 
ALEX. McASKILL, 


lor Yellowstone Cont’g Co. 


437 No. 38. Exuipit 5. H. E. M. 
| | sISMARCK, Feb’y 4th, 1877. 
McLean & Menider to W. A. Hollenbeak. 


Feb’y 7. Toerrorof non-charge in stat.of Dee. 1_.----. -- 3 00 

1% -“' rx No. 3.125, renewed. MélLeen. ..<. <a. L OO 

2G EG, 2OC-; SPORES, ZO... nanan deannnmem ov 
MMR TS 2 pean Ra ag eigen onan eee DUNiAO M 1 00 

ee 5 ee oe POOR BEG 5 cise ccd Sac ek L OO 

a eee SOONG ©. one ck cake wae 1 fe Oe 

co PR sR A SRI ear ea NE PE Np rer Olesen pea 1 00 
o:.-< BEG SOTO, DAGCN. ook een 40 
Mar. 2 em: emma bs doce 25 
en OCU ow ic cs os ae een eee 6 50 

A ae UN i a 1 00 

1-4. eS ERO Poe I Nae gah ae 6 

TR Oa aie REI sa war savsensthstbbtped as lactate ecb 5O 


t 


Cae SS cami gos sled a Ce 1 OO 

Ap “A Pe, DOCNMO? .. 2... Lice eeedentien L 00 

3. rs. ™ : a eos ey 1 OO 

6. “ 1 bot. German syrup, McNider--_---~--.. a 1 00 

a ak: Toneue Haver Ue. och ee oie sn o> 1d 

an. 7 es SANSONE 5 ee eee ee 50 

De AI ac ne nec mn tic i ee acts 75 

: 17. “ rx, MeNider rn ie acl eam a 75 


Pa oe eee RE SR IIE 4 FE Ser Re 10 OO 
eo. “pever’s, 25: cougn mori. GOL a. iD 
ae. “Seer S7 TD, DiGi cs ceca ee eaewaenn sn 1 OO 
May RE te a A ee oR eh ears Se a ae 50 
I ee is ee i ee ee Cee ao 70 

Amount carried forward. 

4355 Enter. 

Amount bro't forward... ........ te 56 80 


May Oe a GR NIN ise scans ssiarehaece aaa areal dee 3 DO 
cin SR Cater kos ean TL a Sy Regn aes OH) 


te BONO WOR. a5 nnn cache a ied ance 3 OO 
Pe; ITED... nino sre eka eek ld 1 25 
i EU RG os cir ws ec oe a nares 1 15 
1 doz sheets emery paper.._-----.~--- ee 60 
i iipliitaie alone tite: ibs PRT 25 
Can, 1.00; 5 gall. lin. oil, $1.25...__-:. a a ‘ie 
25—170 


~_ 


P18 


JOHN W. ILOBBS, &¢C., VS. JOHN 


25 lbs. lead ie ae dae aera: 
| Glass. 20x 80 pi ary inf OPUS aad al 
eS a Re as high hee nl et oe 
l. Cigars. pa ee eae en ee 
L. Run bitt- | Ak fo ce teas i bl cea oe 

29. TOO Ibs. lead .__-. « a haat 


Marelh >> | 


June 


Mnter 


ASY 


June 


ee + 8 
2 3 


10 gal. coal ol .- g ais tes Pree es 
he SS RR ee Sane eM RE Tr mee 
| joann brush - 

le |b. sponge —- pes 

?. b i 

llo Ibs. ros more 


RE 


Tinct. arnien & ammonia, \MeeLean - 


b. 2. Sel. asp; varnish 5.2. «+... Z 
l can of Aaa a 
bot. arnien. MeNider ian tet 
&¥ 
mdse.. 10 bbls. C. oil. hea igett 


by 


dune 


Bal 
mL LELLICe 


ofhlice book July 19th °77. 


BISMARCK, 


eoul lox. Lod: 
(0). 


a To balance 
PLOd), ie : sd set dish bait ad edie Wl cok aaa ae 
l qt. turpentine, 50; 1 qt. varnish 


ae et cil . i i Ear ie eet STR eee pe 
eh maixt, 70; lime, 75; cle 


eal, varnish, Japan, EF. 


) 
} 
i 


o gal. lard oil, 


—_ 
‘ 


2 10-eal. ee i hea 
<a SON Uh OP MEE ee Pann 
Ib. sponges. penne eR Re a oe 


) 

1 

| ib. whiting... 
1 Ib. tar. aeid ie aicade epee Ata ta 
| 


a a Rite Ng a a 


** 


A. MCLEAN 


Ll lb. vermul- 


en 
ae 
a 
— 
— 
~ 


ee ee 


— — oo 
— _——— — 


1 OO 

9) OV 

‘ay ts 

moe: We 


1G. 2a 
100, 00 
0) 


Tie 


yAY 
iv 


295 30 


29 OO 


~ - — 
—— — 
— _— _—_— 


June 30th, 


5 30 


sl ate eon} Py 40) PRGA AOR fee Wa pe Te 


y 30 


1877. 


15 10 


30 30 


eesti b § ee 4 ye ars a] ef: thi Ste as 7 
on 65S: >) Ris SSE ete Gale WS ea ly Da? — . , _ er el ak tk el 
eee N RNa? 2, imnoraas — ee - Seb ut hie Se SOR en Rene Tet TAO Oe eae ae es Oe . - aries ae Sit 
— . on . ™ gy See RE Ee IS Eee a ei i ie Aas Pacie uae Aum dy PET gy OS AW ow, Se BERR “ps. yaks atin ee 
Se why Si Gath Mah GCM ang: Ua ana oe ge SSE Tee z SLM SimnM does aire Lelia catiae in = ee en ela he RTS - 
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* 7D i besten Nei. Cs 1 OO 
OES SEs pre ama Tn ee 30) 
|b. ES aie EE EE 


. Sponge Pitts cin Sariibtiahdentdeat ices tat inlay am ieee 


| l 

ee , ] 
L coo EET ee eRe ya aS Le 1 00 

” 

] 


lh 

1) 

2 Ib. tart taric acid __ sh is Dic eben in wali ee 

SESE ERS eae RAE eA ao 
. ESS [ae Nee RRR SOR A Sef Po 19 

rT a ks rca talicligs ea eee 1 OO 

20. “ 1 gal. lard oi], 1.25; 3 gal. turpt., 50 1 75 


3 gal. ES Eee eee i it v 40 
Oe; CC OR Si ea . Cee 1 00 
I «loz. toilet soap-—-- PTE Nae eo | Zo 
= a aici! saw a eae OW 
1 1b. plaster Paris._.------_---- 10 
3 lh. spony _ Biel a sad, Min stale aencsi 1 ov 


138 90 
fam OER Ra nn 6 50 
1 Ib. rotten stone___________. 15 


° 
. 


4 LQ) Am’t bro't forward. PL A OE, OSE Ye RETR id 40 


wie a 2 WO ne os nn ernie neen~aeds 1 50 
7 sarsaparilla ia, eosTas acai vb ad he geo ain) ash Selb 1 OO 
oo TIM gig SUE SS ION EE ee SECS Sa Tees io 
Geter 
UDO TRCRRUITO on een ein so mem io 
De SOR: CRE scone cia ou af3) 
horse Le | ee 1 Oo 
eee MIMO oe awe tc! ible - + 3 50 


a) 


- 


2 SU 
aU. “.5 gall. W.S. lard, $1.10... 5 50 
i alcohol, 85.25 BP toe 

| Ib. sponge--__- i) ae a 

7 1 yt. sweet oil & bottle ..__- 1 Oo 


syringe, 50; salcarb. acid, 50____~- L 00 
ee AMA NGER ko os oc ono 25 


he 


By 2 5-gal. tin cans “returned ”__..-- 5 00 
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44] No. 39. Exurpir 5. H. E. M. | 

$20. ToncuE River, July 6th, 1877. 
Yellowstone Contracting Co. 


Please pay the bearer the sum, of twenty dollars ($20), and decnd 
the same to my account. 


JAMES LYON. 
[Written across face:] Alex. McAskill. 
$275.00. Orrick Y. CONSTRUCTION Co., 
Toncve River, M. T., June 9, 1877. 
Due R. H. Nicholson the sum of two hundred ae seventy-five 
($275.50) dollars & fifty cents for cutting wood. 
| ALEX. McASKILL, 
For ¥. Cont. Co. 
No. 40. Yellowstone Contracting Co. to Shed Lambert, Dr. 
Sept. 1. 1876. To 1 mowing machine complete-_----~----- 85 00 
Received payment. 
Ss. F. LAMBERT. 
Bismarck, l4th, 1877. 
442 No. 50. Exuipit 5. H. E. M. 
Congdon and Ball in ae. with Yellowstone Contracting Co. 


Oct. 15. By hauling 8,874 Ibs. Seoibit from Buford to 


to Glendive, (a 5 NEES Me ee rer rar 155 38 
By hauling 760 Ibs. freight from Glendive 

io eneee Wider Wo nc aon 22 80 
oY days’ wait in October, (@ 4,00__ ee es 120 00 
O35 . noe. fo. 2 Bg We, ee 252 OO 


550 18 


Charges : 


Oct. —. 5 boxes axle-grease, 40.-.-.._____ 1 20 
D4 Ibs. Z ‘rope (9 lairets, 36 ft.), each (a 300.. 16 20 
nod “tng Ne i eS ure L6 62 
1 carbon EES by! eeet ade ee 23 
5 plugs cn Ra cea ee a, Saar 1 00 
1&8. Cash paid Congdon by Mason ~___--____- » OO 
¥- . oe sig Sta ease Te 

2 plugs tob el Serene: he eR FREE Meret Lae ee Oe ERY 40 
ee ee kee 75 
28. 1 pair gloves_____.. wh uk a an re a 4 00 
AL » Ib. ee ee EEE aM ar bre aan e ei tW TD 

. 18 Lime corn. 10. eee tae 13 40 


Fs YR ed queen A ue CN Rahs NCA ae! Bs ad kd eee 


ee 


Sih RLS pL etc $2 : » * ‘ Se ee Peet Ta ea ie aie, “Dea Me tS Se I 7 el t Mee: 3 
A OIE Oe s aries Ca get RG htt A SS BLAST in Dy ea Ga OBI BS OE Oe a ood oad + f - A ON A FRE Ge IN et AN A em on ecm me 
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Die ONES GEIS BIOENG |... onc knedndn 1 20 
OIG AD 1D wisn > scnoneencin 17 25 

7 81 02 


469 16 


Cash on ac...------ Sctilalak- seco giaielaine tae A Sila ai ae gst 20 00 
| | Lich $419 16 
Jan. 5. Order on Whitney & Co., at Tongue river_-._.. -- 9 75 


| 409 4] 
I i i io ns we thin ite cet derek peace ae ob8 $8 
Paid by McLean. Paid. Poe 
BALL & CONGDEN. 
443 | No. 51. Exnursit 5. H. E. M. 
Woop Camp, Nov. 15, 1876. 
Due J. Frankins, or order, sixty-five and ;°,); dollars, for chopping 
wood during the months of Oct. & Nov. 
$65.57. YELLOWSTONE CONTRACTING CO., 
By H. G. COYKENDALL. 
Paid on this order (50.00) fifty dollars. 
Woop Camp, Mourn or Tonaure River, Nev. 22, 1875. 
Due J. Frankins, or order, forty-nine dolls., for chopping wood for 
Bayard and Pamen. 
$49 OO | 
65 49 


114 59 HH. G. COYKENDALL, 
For Yellowstone Contracting Co. 
Paid by McLean. 


No. 051. Exurpit H. E. M. 


Woop Camp, CuristMas Day. 
Mac.: Your letters and instructions sent by Gutsell & Sargeant 
arrived here three days after the Minn. outfit left. I immediately 
dispatched a man with instructions to overtake train at or near 
Glendive, and have the train turned in there. The first man’s horse 
got lame before he crossed the river, and the second, “ Sandy Chun- 
Ingham,” went as far as Custer creek, when his horse gave out, and 
he was two days returning, so by the time he got back the train had 
got to Glendive, and perhaps gone on, and there would be no neces- 
sity of sending another man since my last, which is herewith en- 
closed. The Indians have stolen nearly all the citizens’ stock around 
the post, so there is very little wood being hauled. I write you this 
expecting you will get it at G.on the road. Tell Alex. that his team 
is all right. 
Hastily, | a. G. 8. 
Paid for this dispatch, by McLean, $1.00. 


222 JOHN W. HOBBS, &C., VS. JOHN As MCLEAN ET AL. 


Exuisit dD. H. E. M. 
Woop Camp, Oct. 21, “76. 


~~ 


444 No. 53. 


John A. McLean : 
Please pay McCarroll fifty dollars, borrowed money, and chat 


THE YELLOWSTONE CONTRACTING C( 
By H. G. COYK KENDALL, foreman. 


Paid. 
Nov. 5, ’76. 


Capt. Ensinger: 
Please give the bearer the amouni of the enclosed order, 
I need the money to pay one of my men, otherwise would not call 


Oh you. ; 
Yours, &e., | M. CARROLL. 


445 - No. 54. Exmunit 5. H. E. M. 
SES OE Kee Fe ARTO. 


850.00. 


Has chopped (204) cords green wood (@ a eo ee ee 
(35) e dry Pons 200 ey Fea Ia a 
- y ee- a A ee ee 
order ine per P. Met arty —- A Se a a a er ee | 
| 106 57 
[Is charged with order on Whiting & Co,_---. ---.-- 2 49 
l axe handle ‘: a oe aM oe Er ee ee el ie (0) 
Order.on Whiting & ie ea ai ee ne See Ge, Sy 
SR TT ee A ee a iad Se aa 1 50 
22 days board .... ~~. Ree renee EMT Se A RN ae 
i Se 
Paid by MeLaine ig a Oe a Se Gals ieee Sn 6 


Il. Ge. COYRENDALE,. 
kor Vellowstone ¢ ontracting Cp. 


No. 55. Exnuipit 5. H. E. M. 
Mir. MeLain’s Account. 


Bardsell. S shoes. Tongue Sb ee ero Rt + rar SHO) 
CGilendive, i NF 1GUG,.5 ChOO8... Soc d cet. 6 OO 
Penance rk. ee teal See eee de () OM) 
Waly, O BOOS oo oo is as eit we, Fees ee OO 
Rodgers, s SE Sith pe a PENT Cet AE TE ERE, eget Re es Hh OO 
ce enn NS TEN INS agt BRO Me Le a ae || 
2 ne eR a rs wes 
irs iain GNOeR SOMIOVOU .« ou aon d oe 10 OO 


O2 OO 
Received payim't. 
6 OO 


S16 ()) 
PATRICK HICKE Y, Blacksmith. 
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446 No. 56. Exuipit 5. H. E. M. 


Woop Camp, Nov. 21st, 1876. 


Yellowstone Contracting Co. 


—— 


Pay Alex. Pratt, or order, eleven dollars and charge the same to 


my account. 
: : DANIEL MILLS. 

Paid by McLean. 

Accepied and charged to Mills’ ae. 


Paid— 


H. G. COYKENDALL, 
For Y.8. C. Co. 


No. 57. Exnuisit 5. H. 
Woop Camp, Nov. 19th, ’76. 


Due Patrick McCarty, or order, forty-three ;'9°5 doll’s for chopping 
dry wood during the month of Oct., 1876. 

$45.15. H.G. COYKENDALL, 

kor Yellowstone Contracting Co. 
Paid. 
Paid by McLean. 
No. 57. 
Woop Camp, oN TONGUE River, Jan. 4th, ’77 

Due Patrick McCarty, or order, one hundred and seven 55%; doll’s 
for cutting wood in Nov. and Dee. 
H. G. COYKENDALL, 
Paid. 7 For Y.& S.C. Co. 


Paid by McLean. 
447 No. 58. Exnisrt 5. H. E. M. 


Woop Camp, June 2nd, 1877. 
Due Lawrence Reid or order twenty-two & ;°2, doll’s, for cooking 
in MeAskill’s train. 
$22.62. H. G. COYKINDALL, 
7 Por F: & Go GS. 


Paid by MeLaine. 
No. 59. . Exuipit 5. H. E. M. 


TONGUE River, Jan. 5th, 1877. 

To John N. MeLean. | 
Str: Enclosed you will find an order in favor of Cha’s Miller for 
$22.00. I borrowed that am’t from him when coming to Tongue 
river for you. Please pay him and ch’g. to my ae. 


RAMOT GUTGESELL. 
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— 


TonGuE River, Jan. 5th, 1877. 
To John N. McLean: 
Please pay to Cha’s Miller or bearer the sam of twenty-two ($22.00) 
‘gy. the same to my ae. 


i 
—* 


dollars, and ch | 

RAMOT GUTGESELL. 

448 .. No. 60. Exuipit 5. H. E. M. 

The Yellowstone Contracting Co., Dr., A. C. L. Depot, Glendive, Cr., 
M. T. : 


ee die gg RR PRP ie: peep ene BRON rk 8 Ok oe 
Ree’d payment, 


SO OO 


WM. JNO. CAMPBELL, 
lst Lieut. 22 Infantry, A. CLS. 
Dirpor GLENDIVE, Cr., M. T., Dee. 27, 1876. 
Received from Ist L’'t Win. Jno. Campbell, 22d Infantry, A. C.S., 
3 sacks of flour (300 [bs.). 
CIIA’S H. GREENE, 
Vellowstone CL Co. 
No. 61, \Exuinit 5.. H. E. M. 
GLENDIVE, M. T., Jan’y 6, 1877. 
Win. Harmon & Co., Dr. (order of C. H. Greene). 
Dee, 21, 76. A. Ayres to Matt. Carroll. 


Dec. 21, ‘76. A. Ayres, i p'r snow excluders .............- 83 00 
sk ay oo Od | et Vaughn, Ei I i 1 OO 
23, 76. J. W. Clark, 4 Ibs. tea, @ $1.50, $6.00; 1 Ib. , 
NS RL RE eee rp MR AO RnR Ed ako an, 2 a rn 7 O00 
Dec. 26.76. Geo. Matherson., LS MRE rc ys eet Oe Ee eae L 50 
“9G "716. S. T. Stoneley, 2 lbs. tobaeco..._—_. .. ee eee 2? OO 
a Ores Barney Wailleen, OE AE Oe aga aie eat tes eae 4+ OO 
S19 

Good- as per attached order of C. H. Green, being provisions. 

he OPE Rit ey SOINOTION 6 a as Ses eae 


$28 20 
Reed paym’t. 
Following is order above referred to: 
GLENDIVE, M. T., Dec. 27, 1876. 
Mr. MeLane: 
Please let Mr. Graham have pay for goods as follows: 


Ce ee RSS OG. 12° TA ae FE AF I TA ER 9 45 
cee ean ge) © | SAE een me tS he Siew: SET eae ce ae 
2 Ibs. baking powder-__. ake ns a Peek mee A UT Say scl pee eet ene l 50 
EIS EE | Se Re aT mana RENE Fee id ees 2 95 


S89 PO 


CHA’S H. GREENE, 


“Sora ahd ape Shea ARE tT a A AI A ac a 
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449 ~~ No.62. Exuipitr5. H. E. M. 
GLENDIVE, M. T., Jan’y 5, 1877. 
The Yellowstone Contracting Co. to Matt. Carroll, Dr. 


Goods furnished Alex’r MeCaskey per order C. H. Greene. 


Dec. 25, ‘76. 1 Ib. baking powder ~~ -~-~- oes lap soc dase kad Deca ea $0 75 
eon cote mig BR NE 1 ee OS Rk, c) 
ne eee ae ey ne M00 TO lee 5 00 
Taig. ok ke Ue powaer @ .75..-.. ..4. cao aoe 70 
: $17 75 

Ree’d payment. M. CARROLL. 

No. 63. Exnuriit 5. H. E. M. 

Woop Camp, on TONGUE RIver, Dec. 27 

Due John Riley, ororder, forty-seven & 74,5 dollars for cutting wood 
in Noy. & Dee. 

H. G. COYKENDALL, 
$47.40. kor Yellowstone C. Co. 
Paid by McLain. 

450 No. 64. Exuipit 5. H. E. M. 


Woop Camp, Jan. Sth, °77. 
Due Simon Lightbody, or order, thirty-three 4°, dolls. for wood- 
chopping mn Dee. 
$33.30. H. G. COYKENDALL, 
| For Y.S. C. Co.. 
Paid by McLean. 


No. 65. Exnipir’d. H. E. M. 


Woop Camp, oN TONGUE River, Dee. 19th, ’76. 
“s Due Simon Lightbody, or order, ninety-six jj) dolls. for wood- 
chopping in Oct., Nov., and Dee., to date. 
SU6.71. H. G. COYKENDALL, 
For Yellowstone Contracting Co. 
Paid by McLean. 
No. 66. Exnrpit 5. UH. E. M. 
Woop Camp, Toncue River, M. T., Dee. 3rd, 1876. 
Due Richard Nicholson, or order, ninety-nine jj) dollars for wood- 
chopping during the months of Oct. and Noy. 


Paid by McLain. Paid. Hl. G. COYKENDALL, 
$99.11. lor Yellowstone Contracting Co. 


?29—170 
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No. 67. Exuipir-5. HH. bb. M. 
Woop Camp, oN TONGUE RIVER. 
Due Richard Nickolson, or order, twenty-five 45) dolls. for cutting 
wood in Dee. 


H. G. COYKENDALL, 
For Yellowstone Contracting Co. 


451 No. 68. Exuimit 5. H. E. M. 

: Oct. 2Np, 1876. 
C.8., Yellowstone Post : | 

Please deliver to bearer one (1) bbl. sucar, which | propose to re- 
turn in kind, | 


H. C.:COYKENDALL, 
’ kor Vellowstone Cont. Co. 


No. 70. Exnuipit 5. H. E. M. 


Bismarck, D. 'T., Mar. drd, 1877. 
Due R. 2B. Mason,or order, on demand, threé hundred and eighty- 
eight & dollars for labor as foreman. 
YELLOWSTONE COAL CO., 
By JOHN A. McCLAIN. 


100 


No. 71. Exuretr 5. H. i. M. 
| SepT. 13, 1876. 
- This is to certify those men are owing Molley Brothers as follows 
to board & lodgings : 
ANNAN ERIN all ss acim wines hes A ae edhe eaeaee a 
RE atl PULL RA A EI SRM ge ETS ek NER MORRIE: 


, 29 
EES EET as eh a EERO BR OM RR RT oO aS aR PRY ati! 
Dennis Hanessey rn oN RT ce wae eee eee  berrucat ss PS ets EE ig 5 yaa. 
a Thompson TE iA BI fe A pee BAI am YT PN NO a eR et 3 790 
John Quinn. CPT eR Paces PRN ee SRG Soop ee Bh ats ce kt sg 
i a ei ee ee a ae ee 

RIN ee De IRM RNG SSP ON EIS eS 


Charge Yellowstone Company and eredit it to Mallory Brothers. 
Dee. 16, “76. 3 
McLEAN., 
Mac NIDER. 
45? No. 77. Exurnit 5. No. 77. H. E. M. 
| Bismarck, D. T., Oct. 27, 1876. 
Yellowstone Contracting tA.. bought of McLain & MeNider, whole- 
sale and retail OTOCcePs : 
CP) ST (5: a a ee ere eee 25 
{ iB: th powder, oO: 1 box wads, a 1 10 


(). Piller... + ee . 
| overshirt sii er hag sit lin sa Taehe is els pla loess tees sete at Shes ah 4 


wo < 
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fl blue “ 2.50; 1 pair overalls, 1.50- 
AYES ~~ --=-4 4 under “ 1.00; 1 “ mitts, 1.25 
| 1 pair mitts, 1.75; 1 tb finecut. to- 
Res URES ccc es RS Ricotta ck ereennaereeean 
li ike rs Ce ee ees 


S. SON@er 2 as 1 “ 4.00; 1 pair suspenders, 1.00_- 
NE ss Na ed ote a Ft PORN oi Ot ces iene 
CG. Bet sons: 2 Gap, 1.25; 4opeee, 4 2. ss Ra 
Sy tN on ROO i SARS La! eee etn Ue tee MR 
ee 1 pair gloves PIE Ets Mga! Oo Pn) Vise 
om Oot .c.. shirt, 3.75; 1 pipe, gee FS >) ete 

(1 pair of mitts, 2.00; 1 pair overshoes, 
7 eee. co es aa i ian a Se 

(1 pair REN Ee La peID AMOR er eh Sane eee 

(1 niet 3 7e* 2 ete. 1.25. ae 
I. G. Erickson. ] pair overalls, 1.25; 1 pair overshoes, 


. Sa” | RN aE ae ate eae) Ge a as «gs abst eo cae i 


2 smo. tobacco, 80; 8 plug tobacco, 60, 
J. Gy, Rooney Peer, « 1. SU BE Reker BT OM ALD NES REM EM od PRE ABD 


" th ce wey 1.00—2.00: > smo. to- 

ee aay he | Nene & | | Snes eee eek re 
DP. Rooney - TORO ESP 7:9 lugs tobaceo. b0—1.20: S Vi anda: 

4 danenl $00. os Saran er ae 

Pe BEOUTIO Sn aw needles sates aig” pyar cans 

{ | boot packs, ao. 2 prs socks, 

8 Po Sa neelases . pagent lac a aa IR ia a 

if a. date ae peat ae 

2? th smo. tobacco, SU) : 3 plugs Liibiciniite: 

RS OEE ih SRT | ES S| Sea ee eve ine eA 5 Age 

P PEIT SOO TOES sis ccs = Sepanieoinn 

Lt.“ . drawers, 2.73; 2 » shirts, 2.70— 

J. M. Barbour __-- - 5 FASE crap n nd Meelis 1S ee eae Se ae ae 

| pale covks ali slg causa phn mala eeu ace etlae ehoe taae 

eRe" SS ome on. ] do 7d: J Cap. Te Bhs dei eat 

7 ee Soe packs LGhaid edn tet ee ake 

i! “glover, 1.75; 1 pair moccasins, 

- LOO. Se so eel eee ie te le 

A. Hteuter --. a reed | th dia aeis. f() : | book, 50; 2? shirts, 

| he OS P| a ane ee eS Pm sre, Oe ya ae 

: ‘ (1 pair boots, 3.50: 1 p’r cloves, lio: 
Van Norman --~~:4 pair boots, 3.50; 1 p' piiass A 


a Creiser enn we ] pair shoe packs, 1.70; 1 th tobace O, 0 
Ll. Miler ....-... 1. atera, 7b: 1 ® candies, 23.3... 
J.T. Vaughen -.- l cap, 1.75; 1 pair drawers, 1.00_--- 


forw’d__ 

455 Amt forw’d_- 
D. Love__- l lantern, 75: 1 pair cloves, Me asin 
Rooney —---- 3 yds flannel, 60 Efe Pema eee ee RAN 


J. M. 


P20 
ov) 


9 75 
2 90 
2 40 
S 40 
q- 2a 
2 15 
l 
» Mag Be 
109 10 
109 10 
2 7a 
1 SU 
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ine i ee 1 bl’k't strap, 75; tobacco, 3.00_~--. -- 2 70 
ah cok oe AIO WIND ceo scene nee = sis are 16 
SS IS a. | i 2 
| 24 box’s wagon greese, Z0._--.------- 4 80 
I A i eared SS essen ae 75 
EEN. ESC EIT 2 
I a ek ug lt til pw id asi 2 
5 Ibs gale ratus, 124 _.__- a ie eth es teh allt 63 
a NE 6s TURNER «occ once ak eane een 15 
ie) re 1! ty do a a i i is 
Pat Rooney ------ 2 se amie 8 SUCKS, SOouu.... a 70 
ret ee oe eee (1 shirt, 2.50; 1 gum blanket, 2.00___- 4 50 
‘ SA sag a Mil Sa ie art oO 
Di VON wicccitiaaas: sl 8 almon - ee a 25 
ey ene eae {1 “ oysters,25; 1 p’r boot packs, 2.00 2 7d 
Pee NII a oe oa inne 1 00 
ee | hom oh ae f 2 sacks, 70; 1 p'r overshoes, 2.50 ---- do 20 
‘seal SS INN i om cc talcs cco ne 
1 buffalo coat, 22.00; ] pr boot packs, 
2 0 ANE Ge Ce ebay 9 ee, mate oe OE aS 94 HO 
S. Greenberg ---- 4 1 p’r drawers, 2.75; 1 p’r mitts, 1.75 -- 4 50 
| 1 comb, 30; 1 th tobaeco, 40 ~.---_-- mv 
eC ee 4 
: ( 1 buffalo coat, 16.00; ] blanket shirt, 
jae sues Fe eee ee ii Se ete et. 20 OO 
M: Vaveneket -.....5 lL pr pants, 4.00; ] pr ove shoes, 2.50 — 6 50 
a moccasins, 1.00; 2 p’r socks, 1.50 2 OO 
G. Mathison _---- Bia Sires pr bout packs, 2.00 3 oO 
Sy ene | | boots. ref ] pr over: alls. 1.00- ft 50 
a : | | overshirt, ne P rsus spendé is, 73. 4 50 
ROGGE clo ce OS D> rs soe "ile eee reg PD EPPA See ee ee 2 
eS fae eee ss ae ee eh ne 3 1 50 
(fa oP: ae Ce DOR ME es owen uen ca. 2 
| 1 bbl mess pork Pepe eA Tae 22 USA ie 27 
$295 49 
Reeeived payment. 
Per JNO. A. McLEAN. 
McLEAN & McNIDER. 
a J 1 pipe, 09; l match safe, 25: 1 new 
H book, 50 siete 05cm 8 gs ieee a 1 30 
G. Beader_- ~~~. 1 shirt, 4.00; 2 2th tobacco, 1) ee 6 
$7 30 
454 Vaughn TET Ak pr. cloves, 2.50: I pr. overalls. $1.50_ 4 00 
Mig a Ne ee ae mI ko RO AQ 
Rm cre a een ee ee 8 00 
lL pr. suspenders Sn ge aro: (, 1 25 
Mis 2. aaa age totes ahem 5 00 
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rn a DID ig En reload, 6 OO 
LF OOOO ki decd Seed 2 50 
De I ik ov ik ice ecliare eee 8 00 


Received payment. 
Per JNO. A. McLEAN. 
McLEAN & MacNIDER. 


( 1 comfort, 4.00; 1 pr. boot packs, 2.50_ 6 50 
| 1 shirt, 3.00: tobacco, 1.60... .... -- £ 50 
| 2 pr. overs SS Na BAIL RS 2 50 
B. Collerard —---- iirc denned nace econ 1 
BA i AI ci aso: secon oe Seperate Sima Si l 
| J a ae e ShclssdezaaatiComast ean 3 75 
ie NN os vices oe eatirecaanain arn a caeumnbaee GO 
a oa 1 blanket shirt... .-_. -. cnc tnieahannined 4 ee 
wee ee — BG cna beta aces ne A TRE FR 1 75 
: I i a ] 
Meeder ----- ---- \ _ won 1.20; 1 match safe, 25.-.- 1 45 


l pr. ett Mbhe ee ak 2 50 
l th tobacco, 1.00; ] pr. blankets, $10.00 11 OO 
1 pr. pants, 4.00; 1 shirt, 3.00.--~_--- 7 

1 pr 
ty 


2 See eee 
A. Shaper ---~- -- - 


Q. Pitter ) | ir. mitts, 2.00; 2 pr. socks, eS o 15 
Eo aaa lugs tobacco, 2.40: 1 comb, 30 -_-- 2 70 
@ ge ake ID sie aissk ies ee APA ke Aton AF yates 10 
FO: OO. a se ee SOmmeCO, OF... sccm 1 20 
. Rooney epee LRT, si Qe es Pee ney RT oe : wa 
D. Van Numan_. 1tbsmo. “ eA Peer CORRE: Ee 40) 
a. eee a ae Na oO 
S56 65 
Received payment. 
Per JNO. A. McLEAN. 
McLEAN & MacNIDER. 
455 No. 085. Exutipit 5. H. E. M. 


Woop Camp, Nov. 27th, ’76. 
Due Oscar Bracket or order forty-three 3°, dollars for wood chop- 
ping during the months of Oct. & Nov. 
$43.92. H. G. COYKENDALL, 
For Vallouiehdinn Contracting Co. 


No. 86. Exnurpit dS. H. E. M. 
37.35.—Received Jan. 21st, 1877, of H. G. Coykendall for the Yel- 
lowstone Contracting Co. thirty-seven 455 dolls. in full of all demands 


to date. 


his 
JACK x QUIN. 
mark. 


Tongue River, Jan, 22d. 


McLEAN. 


ee et es 
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No. 87. , EXHIBIT 9. H. KE. M. 


A. L. Scottney in ae. Yellowstone Contracting Co. : 


Oct. 20. 


Nov. 12. 


Dee. 6. 


457 


Jan. -2. 


By 22 days’ work, night watchman, (@ 


RI cn Nh ee ae 2 a ee a 
5 cords of dry wood, (@ 2.00. _---- 
oedor, per MING |... .c5es~n cena nn 
32! cords green wood, (a 1.7 {ne 

oa drs wood, a TR ic wninaairtde 
226 2. one 
16 i II cians inina aa 
Dede | GEBRRE YS pean 


Charges: 
| plug tob.. tase Seog ae es a oe 
axe handle PEM Sn! Baa REN! OG oS Sir EE 


Fe ee eres ee 


+e 


Z 
| 
2 
: SPLEEN. ete Rap ee 
‘ash order on W hitne o 5 
5 plugs tob. --.--- 
Teen eee EER eR Ore ete Maral eee Wee 
21 days board in SR EE OE 2 OR OREO 
Order on Whitney A eS 
IO oie a aol Sas ete ee ee 
,+ 5 cee ee | SE ATES Ce AML IRON ASB BY er ae 
l 


—_—— Ne 


Ne occas aes met cba ogra bate 
Order on Whitney anid £20: so Sw nis ne 


III on iii sechccn nc ot Slee thle hr ar weaned naee eid 


Ds cords wood. al RN Tule ae 


Rn SNR Sr i ey ari Nr a 


WAULE: rounds of cartridges_.__-__-___ 


Order on Whitney & Co.__.-___ a ae eS 
toh. oe dence EST OE SCE FON 
Order ori Whitney A & | a a Et 


1 a: Lvs’ INE oy ra pid es or uel hat hak ses ta da 


AL: 


162 47 
() 
()() 
(0) 
OO 
79 
OO 
()() 

104 95 

57 52 


en | 
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Received Jan. 21st, 1877, of Y. S. C. Co. fifty-seven and 45%) doll’s 
in full ae. to date. 
: A. F. SCOTNEY. 

458 No. 88. Exuipit 5. H. E. M. 
Woop Camp on Toncure River, Dee. 22nd, 1876. 
Due Samuel Duff or order, per order of Boyard and Palmer, one 
hundred and seventeen ;5,%5 doll’s for wood-chopping in Oct. and 


Nov. 
$117.50. Paid. H. G. COYKENDALL, 


For Yellowstone Contracting Co. 
No. 89. Exuipit 5. H. E. M. 
Woop Camp on TonGcuE River, M.T., Jan’y 7th, 77. 
Due Thom. Lightbody or order one hundred and one ;°55 dollars 
in full of all wood chopping to date. 


S1OL.S5 H. G. COYKENDALL, 
815 : For ¥Y. 8. C. Co. 


$105.00 Paid. | 
No. 089. Exnuipsit 5. H.E. M. 
Woop Camp on Toncue River, Dee. 18th, 76. 


Due John Quinn or order eleven ;{j4; dolls for wood-chopping in 

Oct. and Nov. 

$11.97. Paid. H. G. COYKENDALL, 
oe For Y¥. 8. C. Co. 

459 No. 90.. Exnipit 5. H. E. M. 

| Yellowstone Contracting Co. to Chas. Comstock : 

a Shr Or oe ea Lean tab el ce-ch isl less cs cael eaelcae 
FS I i ian sw, gic vise moti ahd saa 2 00 
sa ain ig cara area 
Se RP IN arias cack one aca acieseniin cc apa seighwn eden cana 7) 
Pre eae gS re 2b i'n Sh Seon AU Tac 79 

i—t +. it) % -. mcm a hes oy 
sas cainlsicanrib- pe snes avant os Re 79 


SA a oa ite ange 


$14 85 
Received payment. C. 8S. COMSTOCK. 
Jan’y 21st, 77. Paid by McLean. 
No. 91. Exuisit 5. H. E. M. 
Woop Camp, Nov. 15th, 76. 
Due Tom O’Donnell or order seventeen ;%°, doll’s for chopping 


wood during the month of Oct. 
$17.25. YELLOWSTONE C. CoO., 
By H. G. COYKENDALL. 


~ crete tes oie mts 2 SSE aS 


es 
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pate Pe 
No. 92. Exurpit 5. H. E. M. 
Woop Camp, Nov. 12th, 76. 
Due Dennis Hennessy or order thirty-five 7g) doll’s for chopping 
dry wood during the month of Oct., 1875. 
BOO.7TO. H. G. COYKENDALLE, 
; kor Yellowstone c; Co. 
Paid by McLane. 
AGO No. 93. Exuipir 5. H. E. M. 
S50.00. Woop Camp, Oet. 30th, 76. 
Due Creorge hry. or order, sixty dollars: value received. 


Hl. G. COYKENDALE, 
kor Yellowstone cS. C'o. 
Paid by McLain. | 
No. 94. Exarpir 5. HH. E. M. 
Woop Camp, Nov. 19th, waiy 

Due Wm. Rame, or order, twenty-eight °°, doll’s for chopping 
wood in the month of Oct. 
p38 72,2,. . H. G. COYKENDALL, 
| For Y.8. Contracting Co. 

Paid hy McLain. 


No.95. Exutpit 5. HH. E. M. 


fe 


885.00. Woop Camper on Tonaue River, Dee. 11th, 76. 

Due Bergord and Palmer eighty-five dollars for delivering wood 
at post, 
H. G. COYKENDALL, 

For ¥.8.C. C. 
Paid by McLain. | 
No. 96. Exutpir 5. H. E. M. 

| Woop Camp on Tonaur River, M. T., Jan’y 3d, °77. 
Due Yaney and hovers, or order, one hundred and elghty-five 


_doll’s for freighting on road from Glendive to Tongue river. 


S185 90 H. G. COYKENDALL, 
12 10 lor Yellowstone Contracting Co. 


$172 90 
Paid Il sack eorn, $12.10; bal.,:172.90, by MeLain. 
4G] No. 97.. Exuipit 5. H. E. M. 
| | Woop Camp, Nov. 20th, "76. 
Due Jay Pratt, or order, thirfy-nine 8,5; doll’s for chopping wood 
during the months of Oct. and Nov. 


$39.55. H. G. COYKENDALL, 


kor Yellowstone Contracting Co. 


Paid by McLain. 
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No. 98. Exuipit 5. H. E. M. 


Woop Camp on Tonaue River, Dec. 17th, ’76. 
Due Daniel Courtney, or order, one 
in Nov., 1876. 
1.15. | H. G. COYKENDALL, 
For Yellowstone C. Co. 
Paid by McLain. 


‘sy dollars for wood chopping 


£5 


No. 99. Exurpir 5. H. E. M. 


Woop Camp, Jan’y 7th, 1877. 
Due Daniel Courtney, or order, fifty-three ;% doll’s for work on 
wood contract to date. 
$53,139 


jy H.G. COYKENDALL, 
kor Yellowstone Contracting Co. 
Paid by McLain. 


No. 100. Exuipit 5. H.-E. M. 


Woop Camp, Mouti or Tonacue River, M. T., 
Nov. 3, 1876. 
Due Moses Fox, or order, ninety ;5°,; dollars for chopping wood 
in the month of Oct. 
$905°,7) H. G. COYKENDALL, 
3 : kor Yellowstone Cont. Co. 
Paid by McLain. 


462 No. 101. Exnipit 5. H. E. M. 


Woop Camp, on Toncue River, M. T., Dee. 13th, ’76. 


Due J. C. Adams, or, order, fourteen dolls., for cutting dry wood 
in Oct., 1876. 


$14.00. H.G. COYKENDALL, 
For Yellowstone Contracting Co. 
Paid by McLain. 


No. 102. Exutpit 5. H. E. M. 


Received June 22nd, 1877. of John A. McLain, for the Yellow- 
stone Contracting Co., thirty-three ;4°; dolls., in full for wood-cutting 
to date. 


$33.45. DENNIS HENNESSY. 
Paid by McLain. 
Due bill 


S69 20 


vV—170 


934°. JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AL. 


No. 103. Exurerr 5. H. E.M. 


Re ceived Jan’v 93d. 1S7 7, of John A. McLain, for the Yellowstone 
dolls.. in full of all demands to date. 


W. KANE. 


Contracting Co., thirteen 41y5 
$15.10. 


463 No: 104. Exuipit 5. H. E. M. 
A.J. Campbell & Co. in ac. Yellowstone Contracting Co. 


Oct. 31. By 151} cords drv wood, delivered, ( 
Ae Se AT et Re gn hae So2-4 Hv) 


534 50 


Charges: 


t 

t 
ad 

{ 


ce. .. - 3) dbs. Dacon, “Angerson, 2o...... 5 25 
10 Ibs. dricd apples, “ TEER 2 50 
10 Ibs. sugar, ‘ Fes: piste So 2 00 
2 iba. B. powder, ‘ Spe 2 00 
2? Ibs. tob.. Pt i sh 3 OO 
| sack salt, ‘“ Sem en 40) 
6 lbs. beans, ang pe ae eee JO) 
23 Ibs. bacon,. Bruudenberg_-------- 5 75 
23 Ibs. D. apples, ate Paget etm ag 9 70 
Nov. 1. lax and handle, 6 seshal ines ible lacing 10 


Dec. 16. 1385 Ibs. corn, Campbell, 11¢.----- ~~~. 


” 
14 
28. Order on Whiting X Co., Campbell _. —- 14 
maa. 4. ™ ” . Anderson _-- 11 50 
| ie m “ — Brundenberg- = 18 75 
15. ‘i as 2 Anderson __- 7 80 
l4. 14 Ibs. bacon, Stalleup SN Ses SBP ae eae 3 90 
14 lbs. shoulder, “ NS | age 4 20 
Order on Whiting -& Co....2..-....- 27 00 


151 80 


$402 70 


Received payment. 


A. J. CAMPBELL & CO. 


464 Nv. 105.. Exuipit 5. H. E. M. 
Woop Camp, Jan. 22nd, °79. 
Due David Mills or order eighty ,°,2, doll’s in full. 
BOR32. IH. G. COYKENDALL, 
For ¥. SC. Co. 


No. 106. Exutpir 5. H. E. M. 


Woop Camp, on Toxncuk River, Dee. 31st, ’76. 
_ Due Geo. Fry or order thirty-three 346 doll’s for wood-chopping 
in Nov. and Dee. 
$33.39. H. G. COYKENDALL, 
for Yellowstone Contracting Co. 


som 


JOHN W. HOBBS, &¢€., VS. JOHN A. MCLEAN ET AL, aww 


No. 107. Exuusit 5. H. E. M. 


$58.50. Woop Camp, Nov. Sth, “76. 
Due Wm. Hindman or order fifty-eight 5°; doll’s for wood-chop- 
ping mn Oct. 
H. G. COYKENDALL, 
For Y. 8. C. Co. 


No. 108. Exnipit 5. H. E. M. 


Hl. Bovord in ae. Yellowstone Contracting Co. 
‘ Fame) 


I AN a aa ald ieca el a a wd ai ns ~ wi & seadion win Wc Re ae Ge ee 
To sundries—charges-—_—-—- - esi ca Laaiiatti aide deaiaptecguaae 137 05 


$119 O04 
H. G. COYKRENDALL, 
| For Y. 8S. C. Co. 
ABD No. 109. Exuipit 5. H. E. M. 
| Woop Camp, Jan: 22nd, '77. 
Due John Roland or order thirty-seven 7,2; doll’s in full ae. 
$37.12. ; H. G. COYRKRENDALL, 
For ¥. 8. C. Co. 
No. 110. Exuinit 5. H. E. M. 
Woop Camp, oN Toncue River, Jan’y 15th, 1877. 


Due E.G. Marclay and Co. or order five hundred aad ninety-nine 
00 dolls, for beef delivered on wood contract to date. 
S595. H. G. COYRKRENDALL, 


For Vy llowstone Contracting Co. 
No. 110. Exunipit 5. H. E. M. 
E. G. Maclay and Co., by M. Carroll, ac. Yellowstone Contracting Co. 


Jan. 15. by bill rendered (carried)............... snes ane 649 65 
Dec. —-.. 10 casn Of Mclain... .... ce gol ee 50. 00 


S599 65 


Received payment by due bill. 
Kk. G. McCLAY & CO. 


H. kk. M. 


TonGue River, M. 'T., Jan’y 50th, ’76. 
Received of Yellowstone Con. Co. one hundred & six ;5,'7 dollars, 
in full of dues and demands to date. 


oe 
. 


466 No. 111. ExXuHusit d 


A. M. LIVERMORE. 


‘pe 
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No. 112. Exuipir 5. H. E. M. 
Woop Camp, Jan. 27th, 1877. 


Jo. Hansmann, in ae. with Y. Con. Co. 


I ee a eee lien Aes 

ea es es in teaen 9 50 
Nov. 10. “ 7 “ Whiting Ek SRE A oe Trea: 
ae ee twee ae od OTs SETA Se Ab tk eT ee SSR eae a 1S OO 
et: Be oe } day- board ..---.- Ae ee 


Jan. 9 “ order on Whiting -. 


$49 25 
CR. 
ee eee WTR. QW ee nome cewin Pea: fre 
ee eae wood, PR ca ee ae + OO 
eS 36 aays. work, LL | a a age eer a ao 
Nov. 30. “ 1d “ vs Se Tat a Ee 21) OO 
, : $522 33 
Paid as per SRE Ua fear seth a oer eeteeo henna s uae igipe mete Pa 83 0S 
JOSEPH HANSMANN., 
AGT | No. 113. Exuuipir 5. H. E. M. 


Woop Camp, Nov. Sth, 1876. 
Due Daniel Courtne Vv or order seve hty -eight dol s, for wood chop- 
ping in Oct. 
H. G. COYKRENDALL, 
For Y. 8S. C. Co. 
Duplicate. Original lost. 


No.113. 0 Exutpir 5. H. E. M. 


Toneurt River, M. t., Jan. 30th, 1877. 


Received. of Yellowstone Cont. Co. nineteen a5 dollars, in full 
all dues and demands to date. 


of 


- 


his 
HENRY x ORGUAY. 
mark, 


No. 127. Exnisrir 5. H. E. M. 
Bismarck, D. T., Dee. 9th, 1876. 


Yellowstone Contracting Co., bought-of MeLean «& Maecnider, whole- 
sale & retail grocers. 


Paid for rare We en EAT IAAT E 9 ESLER SO: 3 
SET Bit 2. ar ere ae ae PAE We eisai ae 50 
PRM eee ae 


‘6 “ L. Bresser 


Received pavinent. 
McLEAN & MACNIDER, 
Per JNO. A. McLEAN. 


nei a 


me Dales) Liar xe ‘e igs ate Bk A) 


4658 


JOHN W. HOBBS, 


&C., VS. JOHN A. MCLEAN 


Exuipit No. 6. H. E. M. 


oT AL. 


The Yellowstone Contracting Co. to Wm. Harmon, Dr. 


L876. 


Sept. 23. 


. 
ect. >. 


Oct. :: 
Nov. — 10. 


469 


Nov. 1. 


Dee, te 


Paid 


Paid 


fre NETS AE TEAK eer ene eae eT Cd eet 9 46 


Gooding’s expense to St’ding Rock -._- 10 50 
McLean's order __.. —--- DON ENRON 25 OO 
use of Hasse to St’ding Rock Patsnpee nist eriet 24 OO 
freient Salt. 17. F. Be BR. Oe. conan «ona na 182 Ov 
telegr: aph bills ce EE ee NL Ae Ree ee 34 67 


Drum & Co., bill of sundries l4 25 


freight bill, Ste. +‘ Durfee 2 _-. ik ees S00 00 
ie *s : Key I Se ae 197 70 

I ON A a oat 800 

"emanate aed SSL Ee EG! AMOR oat 30 

. Harmon SD pa RS ROSIE a ea I 30 

aha ' for hav a a ao i Oe 10 

B i Gillette. ne't .- IE CRU SE Bee ee oe fT 20 

P. H. Galligon, chains ee oa 21 

] poney and saddle____-- ----— tis alata 60 
Snead. foreiman.on ec’t . 2... .< «corded OH O5 
ce pel sonal expenses al 93 9d 
board of ee ae Se ce 13 50 
H. Ruble & Co., bill machinery .--- ~~~. 453 O5 
TAOS Ti. SUCRE oo cecicem enc ne alee 8°75 
C. E. Bostwick, 1 hav press ; ‘ ars 1,400 OO 
expenses of engineer from Min. to. B. se 28 5O 
smoke-stack for engine — ...... << ~.«<« 7 oO 
for Mowing. CS Oe RT OR ee RE > OO 
telegr aphing in Minccunelle.,ccucine 28 75 
ee Rn RiGee WR aT 49 03 
freight bill, U. P. i. _ See aees connie ines eta 343 36 
+e es be Gh. a a ee 3) $i 

“‘Cheakaae 2 acti Ld 

Savern —_ 2 ie ek ok 


W N. Nichols, grain .... .... os satin cd ae HH 
freight Bil, 8). 2. te Be Gece acu aoe. 37 
Clark &: Linton: ore <i ccs «nance. 
S. A. seenon & Ow ak oe ee HOG 15 


j 

Graves & Ca... maeeiic.. 3. ue ee 117 4 
51 
| 


Freient bill, 4). 2. Bee Bee cnn 2 oe G57 93 
O. H. Beal, guns & am’n ..-_-. ..-~-- é 247 

a GE I ioc er i ed 1.154 65 
Douglass & Co., hardware__ 2 _ .-___- POL OS 


4.009 66 
Am 't bro’t forward ..~ _-- Be O90 66 
Thomas Smith 
telegraph bill 
freight bill, 


.>- 
TW) ateon SPOR: MGSO. 2. 3. cee creme 19 40 
ee ot ee” ee _ 32 YQ 
express charges on rifles eer al osiak aun aes 4 40) 


eee, eee. A OO 
MeLain’s d'ft for I on ns oi etree 145 

A. money & Ue., muse. .42... .... ..-. 432 6: 
Win. Harmon & Co., mdse. 7 
cue -bill to Holli day cua Sortie ean De) 


NE LATE Ri, OO 
ee 50 00 
lL IEE 14 07 


= af Lem Dress a i ete rae TO 
Leighton rene: BUNCE 128 97 


237 


= - inns haowraneuat dare aaa aoeaineg deste iamaet eededeansuannasdtahdamanbeabbariee ee eee Ee 
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. ae one poney for train master ..-. .------- 37 OO No. 44. 

freicht till. U.P. KR. BR. 0. .cccc ews 4565 OO No. 45. 

wv. L. M. Black & Co., by Kiskadden _~._-- 167 35 No. 46. 
1), Las a WY EEREY, WES. |. W.. Cece cee ne 155: ‘t. 

ll. C.. Green, trip expenses. .... ..\-. 256 

IG © a ce akinn: shat kcanlaes “aaa 

Savage re Ge Ra) aes ELA Peay ee, EH 

17. due-bill, Grimes & Bowen_. -_.--- -- 3: 

Zt. Lambert's find statement... .... ----.2 

+ a 5. J W hitnes & Co., SUREPIe Uo 91 O02 No. 51 


29. reed TF. DOWN oo bo eee Sea 

30), aa 8 Baty oe RE ee stot a eee 939 15 No. 53 

Keb. :: David Stewart = iis igen nieve hala aah a 17 60) No. 54 
em UR I ee a ) No. 5d 

; Pig Ses ET ae, a, Rn ann ee ees 104 39 No. 56. 


6. H. Glavkindall, on ae’t —-- siete 1) No. 57. 
q. LL. J. Whitney & 
10. NS UU cr ee te 
12. aE | ON eer SNe nL aA AL ee ee 
i. Pe A : nee 1 PE ae Samy 
13. Thomas Foley, O*% Ry ee 573 35 Ac’t. 
23. PR Se eae Pee eee i”) 


March | 2. cade ane NO isd weeminlibaiiiciin 449 


a we 
i 
' 
| 
i 
' 
i 
! 
| 
i 
! 


Am t for'd Sade ee & VYOS in) 


ia77. Matt Toes’? Piso ee ne 
March 7. Paid L. J. Whitney is oe a ett 13.32 No. 61. 
14, I Re er ee ) 


2%). Dan. Eisenberg, mdse ; . j No. 62. 


— * 


April ” Wares to Tents a oo ge ee eg nae ne 1.38 


— 


Harmon, Hermes & Co. . ...<.. She we Mer! 2OO No. 64. 
c, Robert Roberts, Hurts Statement. ___- 85 47 No. 62. 
i. Piet Wiest RRP EE MD i an ee 69 GO No. 65. 
1), wares to C. Rust ae ahi 338 99 No. 66. 
ERE. Re ig ae |S | | ee er cane ea al 150 OO) Ac’ 
Zi. Hlerman Elhott A eas cages ee eae 619 73 

D4. aOR URE ND ee ah ee 38 Ac't. 
May >) A R. Hininger X Co. . is beet hatin pia gs sas eet ~ Ho OY No. 67. 
és . alance ae. _e 1,799 44 No. 067. 
H. Vanaman, on ae’t —.__- pine ac al aaa eet ie 1O 25 Ac’ t. 


; ORE AA Sees ea TSS 100 76 No. 68. 
June 26. Bailey a OT a ees Ee aeT we |] No. 64%. 
July 12. Swan, Greenberg, and team work ______ 581 29 No. 70. 
Auy. Z treivht bill a ey et ER Adee ty 19 No. 7 


i. A. fa upie & Co... uc. ws BORE ll4 75 Act. 


yw A A. R. Wininger & Co., due bi 75 No: 74. 

3] Double Twist Bale & Tie Co Maen 1S No. 75. 

se C. T. Harmon, d'f’t pat oie a Bp re, ae eae 345 No. 10. 

Sept. 10. ac ae. Renee a Oo 138 No. 76. 
Oct | l bale blankets, furnished new Se i a BPH Ac't. 
j telegraphing Sh cuti ielka eel ecanat: 661 <Ac't 


ea Ste. Fontenelle, freight bill ____. 
Nov... &. telegraphing Silo cepa ae, a et pacha “aloes Sack receptions 1 25° Ac'’t. 
f). Michael Harris .__- ope ae en ei taatteles eid i 
Wim. Palmer, endorsed one due bill ___. LOT &5.- 
Dee. 1s games Turner, due bill. 298 50 N 
Jan. 10). due bill . salsa PEE 4th Fee ETM TY a) 15 No. 81. 
y AST A.. R. Hininger and Co...... _.... ae ee 7o42 
Paid Rob’t Hamen team work. ae ae Te ae) ham oy a 
Parkins & Whalen, ¢rain. SDR rs ete ISS OO Ac't. 
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471 
Aunt are t eee... ~~ -. cua 25,358 71 
Paid Jno. A. MeL ean by A. R. H. and Co. _- 420 35 No. 8&6. 
6 ‘  McAskill _._.. _- 250 No. 87 
me yy? ! 
Dee. 19. Paul MeCormick, MeAskill order. ___- 365 47 MeL'n,No.44. 
1878. 
July 28. té o + eens Hee 426 56 é No. 44. 
Feb. 5. J. Royns note. ......<....- aie haa abet 3865 72 Aec’t. 
1879 
Dee. 2d. John A. Me Lean, to be account. by him. 1.500 OO No. &8 
| persomas Gmpenees. .......5--.. ..-. -.. 1467 50 Exhibit A. 
July Bes: Interest on total expenditures, (@ 12 per 
ETS SETS ee MRT I ne oe 1.4960 8&2 éé 7? 


16,756 42 


a 


aM en = re ne oe 


Amount of money received by William Harmon from the Yellow- 
stone Contracting Company. 


1877. 
Jan, 15. Cash from sale of NE scien ssn sito «(esa 5O OO Ae'’t. 
Feb. 13. -" yD 6 
Lt. 6 W. W. Nichols, sale of grain —- 57 60 
| 23. sundries . Perret IL a” 2?) 40 
May 11. ote OF Mew oc ce. ee 150 00 
July 16. Harmon, Holmes and Co..... PEER PR TH 
Auge. 2 fy a ae 50. 00 
Sept. 2. Sle OR We ne Ss we oar ; H70 PO 
14 ee 2 i a 942 89 
Oct. 15. ie Wi eee §.250 
Jan. a. from Jose Schwartz ._-.- ee 24 
—— 8259 84 
July i. interest on receipts to July Ist, 1880. Exhibit D. $2,679 30 
| en ee. S1IO.R30 14 
472 EXHIBIT “A.” 
Yellowstone Contracting Co. to Wm. Harmon, Dr. 
‘Personal expenses.” 
LS76 
SRG) Ag (eee: Les $52 50 
1877 
Expenses of self to Washington, three times and 
back, during 19/77 and 15/3...2 ..-....... 1,200 00 
June 25. Expense to St. Paul & return__..—_-------.-- 75 OO 
1SSQ. 
Jan’y —. Expense to Fargo and return_-----------.--- 30 00 
April 30. Expenses from St. Paul to Keokuk and return- 50 00 
Expense to St. Paul and return_-_---.------- 40 00 
Pee G6 ee POU 6... ee we 20 OO 


_ 1 EGG eee Oe > _ AaRMeRieg ELE ners $1.467 50 


Statement 


L876. 


Sept. -— 


474 


Jan'y, 
Feb'y, 
May, 
July,. 
Aucust, 


October. 
Jan’y, 


September 


JOHN W. HOBBS, 


&¢., VS. JOHN A. MCLEAN 


EXHIBIT “ C,.” 


ET 


Al... 


of monthly disbursements of William Harmon to Yellow- 
stone Contracting Co., with interest thereon. | 


— ee eee eee ee 


_—_—— —_— 


_— i 


Amount.. 


31 

OS 
] 
1s 
D6 
votes 


ee | 


*>. 
Pe 


9 
47 
OW 
PY 
io 
Ot) 
()() 
5 
5O 
O03 


Interest. 


$311 96 
1ol8 29 
2 627 68 
649 S81 
1,129 77 
739 74 


9650 P5 
957 S9 


732 39 
7 96 
pA | > 42 


sept. disbursements, 1S76_____- SH93 
(et. do. Lae eee WEEE 3,000 
Novy. do. one Were 6.110 
Dee. do. sine. aw. tio gn ilies l 47 
Jan. do. PO oe x: ee 
Feb. do. go ig ee ore 1,849 
M’ech do. es ear a O64 
April do. aearahe he 2.047 
May do. PAD geen rae LOTS 
June do. ge A | 
| July do. ed elena ala Os] 
August do. acta ate 1 395 
Sept. do. Mey ek re eee 13S 
et. do. a PE Ae Did 
Novy. do. iat ge Ree 149 
Dec, do. Tr pa aaa 28 
Jan. do. 1S7s Eine 923 
| SPO SDS 
December: 1676. oes coe 1,500 
43 Sng Pen SET aha Oe ER 1.467 
AMS. *  RORTETT RS SOR RE O70 
December, “ gaan rep ee ee 0 
ITE, PE csi tina oars 365 
July, sae NER STANT yr OO BR we 426 


S3B0.654 


[EXHIBIT 


o] 


Statement of menies received by Wm. Harmon from all sources 
account Yellowstone Contracting Co., with interest 


Amount. 


Si } 
85 
150 
2S 

nv) 
1,622 
6.250 


ltiidi=:;innni|=.itoiien i i i i i a es 


— meee ee 


———— 


Sl 


allele ee ee ee ee 


OO 
iM) 
(4) 


75 
OO) 
i) 


S11,.960 82 


on 
on same. 


S?0 50 
34 00 
5D 50 
10 06 
‘17 00 
po) 2S 
2 OOO OO 


td 


fa 
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475 Testimony and Exhibits Taken Before P. T. Lomax, Special Ex- 
aminer, at Keokuk, Iowa ; 


In the Cireuit Court of U.S., District of Iowa, S. D. 
Jno. A. McLEAN ef al. vs. JNo. W. Hlopss, Assignee, et al. 


476 In the Cireuit Court of the United States in and for the District 
of lowa. 


Jno. A. McLean and Wittram Harman, Surviving Partners of the 
Yellowstone River Contracting Company, Complainants, 
Us. 
Jno. W. Hopps, Assignee of the Estate of Campbell KK. Peck, Bank- 
rupt, cal., Defendants. 


Having been specially appointed by the said court an examiner 
in chancery by an order made inthe above-entitled cause and dated 
Jan'y 2oth, 1SS1, to take the testimony of all such witnesses as shall 
be brought before me by either party, now, by virtue of said appoint- 
ment and upon the application of the defendants’ solicitors, 1 do 
hereby fix Monday, the 29th day of August, 1581, at ten o’clock a. 
m., at my office, in the city of Keokuk, in said district, as the place 
for taking said testimony. 

And I do hereby order that notice of the taking of such testimony 
and of the | 


477 United States Cireuit Court. District of Lowa. 


JOHN A. McLean and Wittiam Harmon, Surviving Partners of the 
Yellowstone River Contracting Company, Complainants, 
is, 
JoHNn W. Hoppss, Assignee of the Estate of Campbell IK. Peck, bank- 
rupt, ef al., Defendants. 


To the above-named complainant, or Gilmore and Anderson, Walter 
H. Sanborn, and Chas. E. Flandrau. 


(GENTLEMEN: You will please to take notice that Jno. W. Hobbs, 
John H. Craig, Wilham Collier, James Hagerman, A. J. MeCrary, 
Frank Hagerman, and Erie J. Leech, and such other witnesses as 
the defendants may call, witness- whose testimony Is necessary In 
this eause, and who. reside at Keokuk, in this State of lowa, and will 
be examined on the part of the defendants before P. T. Lomax, Esq., 
a commissioner to take testimony in this cause, residing at said 
Keokuk, pursuant to an order made and signed by him, and here- 
with served Upon you, al his othce in said Keokuk, on Monday, the 
20th day ot August, Issl, at ten oclock a. m., in the forenoon, ac- 

cording to the rules of this court and the acts of Congress In 
475 such case provided ; at which time and place you are notified 


13—170 
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to appear and take such part in said examination as you may be ad- 
vised, and as shall be fit and proper. 
Yours, We., 
CRAIG & COLLIER, 
HAGERMAN, McCRARY & HAGERMAN, 
Solicitors for Defendant-, John W. Hobbs, Assignee. 


Dated Keokuk, lowa, August 8th, A. D. 1881. ° 
We aceept duc and legal service of the foregoing motion this 18th 
day of August, \; D. 1851. 
GILMORE axnp ANDERSON, 
Nolieitors for Plaintiff-. 


AT9 [Endorsed:] United States circuit court, district of Lowa. 
John A. MelLean et al. vs. Jno. W. Hobbs, ASSIGNEE, et al, No- 
tice LO tuke depositions. | 


480 ~~ [Endorsed:]. United States circuit court, district of Towa. 
John A, McLean et al. vs. John W. Hobbs et al. iexaminer’s 
order fixing time to take depositions. 


AS] fn the Circuit Court of the United States in and for the Dis- 
trict of lowa al Keokuk. In equity. 


Jno. A. McLean and Wa. Harmon 
against 


Jno. W. Ilopps, Assignee, et al., Def’ts. 


This day, Aug. 29th, ISSI, the parties hereto appear before P. T. 
Lomax. special examiner, pursuant © orders oft court and notices 
hereto attached “und marked Ki. 

The complainants appear by C. E. Flandrau, their solicitor, and 
the defendant, Jno. W. Hobbs, assignee, by Hagerman, MeCrary and 
Hagerman, and Craig, Collier & Craig, their solicitors. 

The following proceedings were had; viz: 

The parties hereto hereby file stipulation hereto attached marked 
Defd'ts’ Exhibit No. 1, and which by consent is modified as fol- 
lows: The witness, d.- FF. Brownell, named therein, being absent, 
his testimony may be taken as soon as he can be reached, 
482. and the complainants may put im such records of the bank- 
ruptcy court therein mentioned in connection with this 
testimony on rebuttal, and the defendant may respond to such 
testimony as they may be advised. The testimony of Gen. Jno. B. 
Sanborn, heretofore taken before Examiner H. E. Mann, mav be 
considered for all purposes as ‘having been taken after the dismis- 
sal-of the action as against him, 

The parties also submit written stipulations marked Def’t’s Ex- 
hibits Nos. 1, 2, 3; and 4, to be attached hereto and: made a part 
hereof. 

IxH. No. 5. 


The defendant, Jno. Ww. Llobbs,, assignee, offers in evidence vol-. 


ume. one (1), attached to the answer and_ referred to in stipulation, 


de 
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ta 
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Exhibited No. 3, and each and every part thereof, being the record, 
so far as it purports to be, of case of Peck vs. The United States. 

Objected to by complainants as incompetent, irrelevant, and im- 
material, but not for any of the reasons waived by the stipulation. 


Ex. No. 6. 


Volume 1 referred to is admitted by the examiner as Def’ts’ Ex- 
hibit No. 5, and so marked. The defendant offers Exhibit B 
iS8)—soain volume two (2), with his answer, and mentioned in Ex- 
hibit No. 4, being the record on appeal in the Supreme Court 

of the United States in said eause. 

Same objections by complainants, with same qualifications. 

This exhibit is received by examiner and marked Defendant’s 
Exhibit No. 6. 

Defendant offers the motion made in the Supreme Court of the 
United States to substitute Jno. W. Hobbs, assignee, being Exhibit 
1) to voluine two (2), referred to In Stipulation 4, with the exhibits 
thereto, being the petition in bankruptey and the assignment in 
bankruptey of C. kK. Peek. 

Same objection by complatnants, with same qualification. 

This received and marked Def’t’s Exhibit No. 7. 

The defendant offers that part of exhibit E, volume be with def’t’s 
ans., referred to In Stipulation 4, being the second motion in the Su- 
preme Court of the United States to substitute Jno. W. Hobbs, as- 
gpeznee. 

Same objection by complainants, with same qualification. 

Admitted by examiner and marked Defendant’s Exhibit 8. 

484 ~ Defendant offers that part of exhibit I, volume IT, with the 

defendant’s answer, referred to in stipulation 4, being the opin- 

ion of the Court of Claims by Chief Justice Drake on the motion sub- 
stituting the assignee and rendering judgment in lis favor. 

Same objéction. 

Admitted, marked’ Defendant's Exhibit No. 12. 

Defendant offers Exhibit T? of Vol. Il, with defendant’s answer, 
referred to in Stipulation 4, being argument of assignee in the Su- 
preme Court on the motion of Sanborn and King to modify the 
order of substitution as to the assignee. 

same objection. 

Admitted and marked Defendant's Exhibit No. 13. 

Defendant offers Exhibit D?, with volume 2 aforesaid, referred to 
in Stipulation 4, being motion of Sanborn and King in the Supreme 
Court of the U.S. to modify order substituting assignee for their pro- 
tection as attorneys. 

same objection. 

455 Admitted and marked Detendant’s Exhibit No. 14. 
Defendant offers Exhibit 100 referred to in Stipulation 4, 
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being affidavit of Jno. B. Sanborn and Chas. King, submitted to the 
Court of Claims on the hearing of the motion.in said cause to sub- 
stitute said assignee. 

Same objection. 

Admitted and marked Defendant’s Exhibit No. 15. ; | 

Defendant offers Exhibit A of volume II, aforesaid, referred to in 
Stipulation 4, being original petition, exhibits, and endorsements & 
affidavits thereto in case of C. K. Peck vs. U.S., in the Court of 
Claims. : 

same objection. 

Admitted and marked Defendant's Exhibit No. 16. 

Defendant offers the following original papers and true copies 
thereof in the bankruptey cause of C. K. Peck, bankrupt, in the dis- 
trict court of the U.S. for the district of Lowa, southern division, at 
Keokuk, pursuant to Stipulation No. 2 

Ist. Petition in bankruptey and affidavit thereto, marked Def’t’s 

Exhibit No. 17 
486 2d. Adjudication of bi ankruptey, marked Defendant's Ex- 
hibit No. 1S. 
srd: Assignment in bankruptcy, marked Defendant’s Exhibit No 


4th. The claims proven in bankruptey against the estate of C. Kk. 
Peck, and a list thereof certified to by gh # Lomax, register, marked 
Defendant’s Exhibit No. 20 

oth. The notice of application for Injunction by the ereditors of 

KK. Peck and the petition for an injunction and to set aside sale, and 
i order of the district court of the U.S. for lowa, at Keokuk, grant- 
ing the temporary injunction, and the order of said court setting 
aside the sales. 

‘To each and every of said papers the complainants object on the 
ground that they are incompetent, irrelevant, and immaterial— 

The notice received and marked Defendant’s Exhibit No. ; 21. 

The petition received and marked Defendant’s Exhibit No. 22. 

The order for temporary injunction received and marked Def’t’s 
Exhibit No. 23. 

The order of court setting aside sales received and marked Def ’t’s 

Exhibit No. 24. 


487 Adjourned to meet at 9 a. m., Aug. 30th, 1881. 
Avaust 30TH, 1SS— —9 a. m. 
Parties appeared, represented as on vesterday. 
James I AGERMAN, bel ing duly sworn, deposed as follows on behalf 
of defendant : 


| Question. What Is Vour hame, age, and place of residence ? 

Ans. James Hagerman; residence at Keokuk, Iowa: will be 33 
years old in Nove mber. 

2 Question. Are you acqui ‘inted with the parties to this suit ? 

Ans. I am. 
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3. What is your business, how long have you been engaged in it, 
and in connection with what firm ? : 
Ans. Attorney and counsellor-at-law ; was first admitted to 
488 — the barin 1866,1n Missouri. I have been practicing law con- 
tinuously at Keokuk since 1870. Sinee 1875 was a member 
of McCrary, Hagerman & McCrary as long as that firm continued in 
existence, and since then of the firm of Hagerman, MeCrary & Ha- 
german. 
t Question. What professional connection, if any, had you or your 
firm with the ease of C. k. Peck, bankrupt, in the district court of the 
United States for Lowa, southern division, at Keokuk ? : 


Objected to by complainants’ solicitor as irrelevant and immate- 
rial. 


Answer. For some time prior to Mr. Peck’s bankruptey he was in 
a failing condition pecuniarily, and a number of claims of his ecred- 
itors were placed in the hands of our firm, then MeCrary, 
489 Hagerman and McCrary. After his bankruptcy our firm rep- 
resented a number of the creditors of his estate, proved up 
their claims in the bankrupt court. 

5». Question. What professional services, if any, have you or your 
firm reudered for the defendant, John W. Llobbs, assignee in bank- 
ruptey of C.K. Peck, in connection with the claims against the 
(rovernment of the United States, the proceeds of which ure in COlh- 
troversy In this suit? State fally and in detail. 


Objected to as Incompetent, irrelevant, and immaterial. 


Answer. As counsel for SONG of the ereditors of (". Ix. Peck’s es- 
tate in bankruptey, our firm examined his schedules and saw what 
was there stated concerning his claims against the United States, in- 

cluding those claims, the proceeds of which are the subject 
400) of this controversy. Wecalled the attention of Mr. Hobbs, the 
assignee, to them, and told him that thev should be looked 
after. A short time before I went to Washington in Feb’y, 1879. 
Mr. Hobbs authorized me while there to look into the condition of 


‘these claims for him, and this I agreed to do. When I reached 


Washington in Feb’y, 1879, [ ascertained that a judgment had been 
rendered on Feb’y 10th, 1879, in the Court of Claims in favor of C, 
K. Peck and against the United States for $45,115 7533. I immedi- 
ately sent to my partners at Keokuk a copy of the judgment and 
finding of facts, with instructions to them to notify Mr. Hobbs, the 
assignee. I had previously to the time [ went to Washington ex- 
amined the law, so as to satisfy myself as to what were the rights of 
Mr. Hobbs, as assignee of Peck, to these Government claims. After 
I found out about the judgment in the Court of Claims in favor of 
Peck, I again, at Washington, examined the law bearing on Mr. 
Hobbs’ right as assignee to the Judgment, and satishied myself that 

he was the owner of it, entitled to the money, and that 


40] it was his bounden duty, as an officer of court acting under 
bond and oath, to assert his right and claim to the judgment. 
Before leaving Washington I ascertained positively that the Attor- 
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ney General, or those under him, acting for the United States, were 
going to prosecute an appeal from the judgement of the Court of 
Claims in favor of Peck to the Supreme Court of the United States. 
Before I left Washington a notice was served on the United States, 
through the secretary of War, of Mr. Hobbs’ claim to this judgement. 
My recollection is that this notice was prepared at Keokuk, by my 
law partner, A. J. McCrary, and forwarded to me at Washington, 
and by me delivered to the See’y of War, who told me that he would 
send it to the Secretary of the Treasury. ‘To this notice left with the 
See’y of War was attached, as LT remember, a certified copy of the 
assignment In bankruptey of Mr. Peck, and of the adjudication in 
: bankruptey.  "Phis notice left with. the Sec’y of War was 


492 siened,as T remember, by Mr. ilobbs, the assignee. I attach 
hereto Fy letter-press COPY of the notice, without, however, the 


witaw ADEE silly capstte ant 


signature, Which Tam told and believe from my recollection to bea 
| correct copy of the notice left with the See’y of War, with this ex- 
| ception: This notice recites that “ MeCrary, Hagerman and MeCrary 


are my attorneys and authorized to act for ine in’ the premises.” 

Mr. MeCrary, the senior member of the firm of McCrary, Hager- 
man and McCrary, was then Sec’vy of Way, and he called my atten- 
tion to the fact that he could under no circumstances act In any way, 
owing to his official position, for any person having any claim against 
the United States: that he did not want it to even nominally appear 
that he was so acting. 

And my recollection is that his name was stricken from the no- 
tice by me. as | reeollect, and either my OWN Nahae left or my own 
and A.J. MeCrary’s left. The first that IT knew, or so far as I have 
ever been informed, that Mr. Tobbs knew that these claims had been 

sued on in the Court of Claims was-when | ascertained it, as 
493 above stated,in Feb’y, S79, after the judgment had been ren- 
dered, 

The copy spoken of by witness in above answer is here offered in 
evidence, Objeected to by complamant’s solicitor as Incompetent, 
irrelevant, and immaterial, and complainant’s solicitor moves to 
strike out all the evidence given by this witness under the last ques- 
tion, as proving nothing either for or against any Issue in this cause. 


Copy received and marked “ Defendant's Exhibit No. 25.” 


Mr. Hagerman continued: tlaving, as J believed, made sure that 
the money on this judgment would not be paid until the assignee 
had an opportunity to assert his rights to it. 1 did nothing further 
“ut Washington in regard to these claims included in this judgement 
during this trip. T remained at Washington until shortly after the 

adjournment of Congress, which was on Mareh 3rd, 1879, on 


(94 business connected with legislation before Congress concern- 
. Ing eourts mm lowa, and then returned home. Whether I 
learned before getting home or afterwards about the attempted sale 


of these claims by the assignee on Feb’y 19th, 1879, and the eom- 
mencement of the suit to set aside such sales. [I am not eertain. — I 
did not know that the sales had been made when I ascertained 
about the judgment having been rendered in the Court of Claims, 


_ 
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and my best impression is that I did not hear of the sale or the suit 
to set aside until I returned home. | 
After my return home I found that the suit to set aside the 
attempted sales had been commenced, and a temporary re- 
straining order made by Judge J. M. Love, of the district court. I 
only know by hearsay what my law partner did during my ab- 
senee at Washington, and of that he can speak. After my return 
[ remember of consulting with Messrs. Craig and Collier, at- 
torneys-at-law of this city, with whom the assignee had been 
consulting, and who were, as I was informed, the origi- 
495 ‘nal attorneys of the assignee in connection with the bank- 
rupt estate, generally, concernmg the duty and the cause 
of action of the assignee with reference to the assertion of his rights 
to the judgment of the Court of Claims. We fully agreed about the 
matter, and acted in concert in the case which had been begun to 
set aside the sale of the assignee; we advised him that the first 
thing to be done was to set aside the sale and then to secure lis sub- 
stitution in the Supreme Court of the United States, to which to 
which Court we knew the case had fohe or would vo. The time for 
the hearing of the application to set aside the sale was fixed by the 


judge as of April Ist, 1879, and on application of Messrs. Giltnore 


and Anderson, counsel for the purchasers, who were also counsel for 
Peck in his bankruptey proceedings, it was postponed from time 
to time and not heard until June 25rd, 1879, when after a hear- 
496 ing before the district Judge, the sale was set aside as appears 
by the order of the court hereafter introduced in evidence. 
On April 26th, 1S79, I sent formal notices to the Sec’y of War 
and the Sec'yv of the Treasury. L attach letter-press copies of the 
letters enclosing the notices. Accompanying these notices were, as 
I recollect, copies of assignment LO [Lobbs, and | think of order of 
adjudication. | 


The copies referred. to are here offered in evidence. 


Complainants’ solicitors objected to same as incompetent, irrele- 
vant, and immaterial, and move to strike out all the testimony of 
the witness since the last objection on the same ground. 


Exhibit received and marked * Defendant’s exhibit No. 26.” 


Mr. HaGermMan: Knowing that the case of Peck against the United 
States in the Court of Claims had been appealed, but not knowing 
that a stipulation had been made to submit it under the 20th rule, 

as I afterwards learned, I did, on the 11th day of October, 
497 187, write to the Attorney Greneral the following letter: 


Letter objected to’ by complainants’ solicitors as irrelevant and 
Immaterial, and the same objections are understood to apply to all 
the testimony of this witness taken under the last question, hereto- 
fore and hereafter. 7 
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The Letter. 
Keokuk, La., Oct. 11, 1879. 
Hon. Chas. Devens, Attorney General, Washington, D. C.: 

In the case of ©. IK. Peck vs. The United States, in which judg- 
ment was recovered by the plaintiff in the Court of Clamis, and 
from which the United States has appealed, I represent the assignee 
in bankrupteyvof Mr. Peck, who is the owner of the judgment. | 
desire to move in the case in the Supreme Court for the substitution 
of the assignee, Mr. Jno. W. Hol-bs, of this city, as plaintiff (or 

defendant in error). lave you as yet made any arrange- 
498 ments for the submission of the case under the sixty-day 

rule; and, if not, would you be willing to so submit the case 
after Mr. Hlobbs, the assignee, is substituted as plaintiff? The case 
should not be submitted until after the assignee is substituted as 
plaintiff. If you will kindly answer these inquiries, it will greatly 
accommodate me. 

Qur fall courts are In session now, and I do not wish to come at 
once to the Supreme Court. 

Yours, very truly, 


JAMES HAGERMAN, 


PL S.—Certified copy of the bankruptey proceedings and Hobbs’ 
appointment as assignee are filed with the Secretary of the Treasury. 
I had it filed to stop payment to Peck. 

Contaimmed in Exhibit 26. 

Witness resumes: It was convenient to me to be in Washington in. 
December, and [ knew generally the condition of the docket of the 
Sapreme Court, that the case could not be reached for a long 
499 time except by submission in writing under stipulation. I re- 
celved horeply from the Attorney Generalin due course of mail, 
and therefore supposed that at least there was no need of my hurrying 
action. On November 2Sth, [S79, [started for Washington. Among 
other business there, to move for the substitution of Mr. Hobbs in 
that case of Peck vs. Phe United States in the Supreme Court. 4 
took with me duly certified copies of the petition in bankruptey, 
with schedules, order of odjudication, and assignment. Mr. Hobbs 
was to have LOE with me, but was detained, and when I left home 
it was understood between us that he would leave on Monday, and 
be in Washington Wednesday. I reached Washington Monday. 
Mr. Hobbs did not reach Washington until Thursday following, 
having left home a day later than he Intended, Before Mr. Hobbs 
reached Washington L had prepared a motion for substitution, 
OOO which, with certified copies of bankruptey papers, [ filed with 
the clerk of the Supreme Court on Dee. 6, 1879. While at 
Washington there was forwarded to me the following letter of the 
Attorney General: | . 


Same objections by complainants’ solicitors as last above. 


Ee IS 
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DEPARTMENT OF JUSTICE, 
Wasninaton, D. C., Dec. 2nd, 1879. 
James Hagerman, Esq., Keokuk, Lowa. 

Str: In the cause of C. kK. Peck vs. The United States, mentioned 
in yours of Oct. 11th last, transmitted by Mr. Sec’y McCrary, a stip- 
ulation was entered into last spring to submit the cause under the 
ninetv-day rule at the present term. Messrs. Sanborn and King, 


the counsel tor Mr. Peek, have filed ra brief. but that of the United 


States has not yet been filed. You have time to file such brief as 
vou may desire, 1f you wish to submit the cause, or the United 
States would be quite willing it should stand for oral argument if 
preferred. | 
Very resp. Yours, 
CHAS. DEVENS, 
Atty Gen’. 


OO] Witness resumes: I was in Washington on Dec. 2nd, 1879, 
the date of the last-above letter. and had asked Mr. Sec’y Me- 
Crary LO mnquire for me of the Attorney General concerning the 
status of the case of Peck vs. The United States. He did so, as ] 
understood, and handed me, while in Washington, and I think before 
| had received the letter last above copied, the following letter: 
Same objection on part of complainant’s sollicitors. 


‘* DEPARTMENT OF JUSTICE, 
Wasninaton, D. C., Dee. 2nd, 1874. 
Srr: Referring to yveur letter of Oct. 11, 1879, con-erning the 
note of James Hagerman, Esq., about the case of Campbell C. Peck 
against the United States, IT would Say, that Mr. H. has been. in- 
formed that a stipulation to submit the case was made last spring 
with Sanborn and King, then attorneys for Mr.P. Their brief has 
been filed, but none as yet for the United States. 
502 Very respectfully, yours, 
CHAS. DEVENS, 
Att’ y Gen. 
Hon. Geo. W. McCrary, See’y of War.” 


Witness resumes: While in Washington this time, I first learned 
of the agreement to submit the case under the ninety-day rule. 
After Mr. Hobbs’s arrival, I had the motion and petition, adjudica- 
tion and asssignment in bankruptey printed. Mr. Hobbs brought 
the news of Mr. Peck’s death, which had occurred at Chicago, L1., 
Ol} Dee. 2nd, 1S79, about four davs after [ had left home for Wash- 
Ington, to have, amony other things, Mr. Hobbs substituted. The 
Attorney General, representing the United States, and Mess. Sanborn 
and King, as counsel of record for Mr. Peck, were duly notified of 
the motion I intended to make for Hobbs’s substitution. The Att’y 

General said he saw no objection to it, and was only inter- 
503 ested in having the proper parties. Mr. King said he thought 
the motion was well taken in the main, but he wanted to con- 
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sult Mr. Sanborn, us they might want to ask some modification of 
the order, or it might be resisted. 


On Monday Sth, 1879, I presented the motion to the Supreme ¢ ‘ourt 
to substitute the seetorhi for Peck. Phe Attorney General was pres- 
ent, and Mr. King, of counsel for Mr. Peck. The motion was pre- 
sented in ope n court. Mr. Mr. Ning asked time, and the Chief Jus- 
tice said he was entitled to three weeks, and thereupon the-case was 
continued, as | understood, for Mess. Sanborn and King to present 
their sree triad ifany, at the end of three weeks. According to my 
understanding, the end of three weeks was on January 5th, 1880, 
the third Monday from. Dee. 8, 1879, beng Dee. 29th, wesc the 
holiday week. Afterwards [received a copy of the motion of San- 

born and King tomodify the order so as to protect their riche 
D904 as attorneys, and ina few days received the affidavit of “Mr. 
Sanborn, with the form of order for which he contended. 

I prepared iti stions in reply and forwarded them to the clerk, 
the Attorney General, and Messrs. Sanborn and King, asking that 
the motion for substitution be submitted on Jan’yv 5, S80. On the 
third day of t January, ISSO, I started to Washington to submit per- 
sonally the motion for substitution, but owing to the heavy rains 
the trains were so delayed that 1 was detained at Indianapolis 12 
hours, and did not reach Washington till Monday night, January 
5th, ISSO, when |T was informed that this court had denied the mo- 
tion. Upon inquiry IT ascertained that the motion had been denied 
because the administratrix of Peck had not been notified, and be- 
cause there was no showing why the application for the order had 

not been made sooner. I was told I could renew the appli- 
oW8 cation, and should givethe administratrix notice. Aecordingly 

Tor turned home, Intending lo prepare the motion, the notice, 
and necessary affidavits, serve them apon the administratrix and 
forward them to the Supre me Court for consideration and determi- 
nation. When [ returned home the administratrix was away, so 
that notice could not be given her. When I left Washington it was 
fully understood between Messrs. Sanborn and King, through Mr. 
King and mvself, that [ should prepare as soon as f eould the mo- 
tion and affidavits, and serve the same on the administratrix, and 
forward them forsubmiscion. In the Chicago Legal News of Satur- 
day, January 24th, 1880, which [saw on Monday following, in the 
report of the proceedings of the Supreme Court, | saw, to my sur- 

prise, that an order had been made substituting Mrs. Peck as 
506 - administratrix, and submitting the case under the ninet y-day 

rule. Neither Mr. [lobbs nor myself had any notice of this 
until I saw it in the paper.as stated, 


Adjourned till 2 p.m. 

Met at two p.m. Same parties present as in the morning. 

Mr. Hagerman resumed: I should have stated in my testimony 
given this morning, that in answer to my letter of April 26, 1879, 
to the See’v of W ar, In evidenee as exhibit No. 26, I received a let- 
ter from the See y of War, which is copied truly as Exhibit 3, at- 
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tached to my affidavit found in volume II, with the answer of the 
defendant herein, which letter of the Sec’y [ make an exhibit to my 
testimony In this case. 


To this letter the complainants’ solicitors object, on the same 
ground as last stated. | 


Reeeived and marked Defendants’ Exhibit No. 27. 


OT Witness resumes: [attach hereto copies of letters of Charles 
King, of Sanborn AY King, dated, respectively, Dee. 20th, & 
1879, and Jan’y 2rd, 1S80, which are marked as Exhibits 6, 7, & 8 
to my affidavit in said volume II]; and also my letters to him of 
December 5lst, 1879, and Jan’y 2nd, 1580, which are marked as Ex- 
hibits 9 & 10 to mv aflidavit in said volume Il; and also a copy of 
telegram to Chas. King from me, and telegraphie answer thereto, 
which are marked Exhibits 11 & 12 to my athdavit ip said volume 
Il. J ask that these letters be made part of iy testimony as exX- 
hibits. 
Complainants’ solicitors object to same, on same grounds as last 
above. 


Reeeived and marked exhibits as follows: Defendants’ Exhibit 28, 
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> ns 

Witness resumes: After learning of the substitution of Mrs. Peck 
as admilnistratrix 1) the Case 1) thie Supreme (Court, as speedily as I 
could, IT prepared a second motion for the substitution of 

OOS Hlobbs, which is Exhibit No. 8S to defendant’s testimony, 
offered 1 this Case, ana prepared the affidavits and exhibits in 
support of same and went to Washington, as [ now remember, and 
filed the motion in the Supreme Court and called the atte — of 
the Court to it, and it was set down tor hearing, | think, about the 
first of March, ISSO. At the time when the motion was set for hear- 
ing, | went to Washington, was there several days, and, as soon as 
the Court would hear Us, pres¢ nted the matter fully by oral argu- 


Inent (1) behalt of Mr. LLobbs. Atte Yr the Supreme (fourt had OVer- 


ruled the motion on the a appearing in its opinion, I con- 
sulted fully with Mr. Jno. HL. Craig about it, and we agreed in the 
Opinion that it was ee teat for the assignee to obtain the posses- 
sion of the money, and not allow it to be paid to the administratrix. 
Weagreed thata suit by injunction, as a measure of precaution, should 
be begun in the district court of the U.S. for the dist. of Iowa, 
509 ~~ southern division, at Neokuk, restraining the administratrix 
from collecting the IMOneY, and also that a motion should be 
filed in the Court of Claims when the case should get back there on 
mandate from the Supreme Court to substitute Hobbs in place of 
the administratrix on the grounds substantially that we had claimed 
a substitution in the Supre me Court. Having agreed on this line 
of policy, Mr, Craig proceeded and drew up the billin equity for in- 
junction, and IT prepared the motion tor substitution to be filed in 
the Court of Claims. 
After the bill in equity had been drawn, I went before Judge Love, 
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of the United States district court for Iowa, and obtained a tempo- 
rary order restraining the administratrix from.collecting the meney 
and fixing a time for a hearing of an application for te mporary in- 

junction. Afterwards the motion for substitution of Hobbs in 
510 the Court of Claims having been'set down for hearing at Wash- 

ington, and the time for the hearing having been fixed rather 
unex pecte ‘diy, and at that time J being engaged In court in an ad- 
joining county in Missouri, Mr. Hobbs urged upon Mr. Graig to go 
and present the motion. He accordingly went. When he was at 
Indianapolis, on.lis way to Washington, I received (having returned 
home) a telegram from him, saying that the trains had missed con- 
nection, and he was so detained that he would not reach Washing- 
ton in the time fixed forthe hearing of the motion. I] immediately 
tele; Pray hie al for him to LO On, anid telegraphed to the cle rk of the 
Court of Claims about his having been unavoidab ly detained, ask- 
ing that the matter be present ted to the Court, and that the motion 
not heard until after Mr. Craig’s arrival, and to answer at once. I 
received an answer by telegr: aph, saving the case would be held 

until after Mr. Craig’s arrival. 

511 As to what was done b V Mr. Craig at Was shington [only know 
; from his statements tome; but the result upon the motion m 
the Court of Claims, to substitute Hobbs, appears in Exhibit No. 11 
and Exhibit No. 12 of the defendant’s testimony, being the order 
and judgement and opinion of the Court of Claims subtituting 
LLobbs, anid rendering fined yudement in his favor Ol} the claims in 
controversy. After the rendition of the judgment in Tlobbs’ favor 
Messrs. Craig and Colher and our firm advised with him = fully in 
respect to the claim of Sanborn and King for attorneys’ fees against 
the fund. Certain papers were drawn and presented to the district 
eourt, In respect to the claims of Sanborn and King, but which [only 
know about ina general way. | know that the counsel for Mr. Hobbs 

were agreed on their opinion,andso advised him that Sanborn 
512. and Wing's having obtained possession of the warrants for the 

pavimentofthe Judment under an order of the Court of Claims 
were entitled to a lie nupow them, orto hold them until they were paid 
thet IT reason ab le attor nevVs fees and legit timate e X pe hses as attorneys. 
[ did not know, nor aid Mr. Hobbs, nor any of the other counsel for 
him,as [ beheve, that inthe claim which was presented and ultimately 
pad to Sanborn and King, of cia that S2.000 of 1t was for ex- 
penses that had previously been paid by Harmon and MeLean and 
complainants in this cause. None of us ever heard or suspected that, 
so faras T know, until the bill was filed in the cause disclaiming 
that state of facts. After the warrants for the payment of this judg- 
ment of the Court of Claims were in the hands of Sanborn and 


King, and before the ‘vewere turned over te the : assignee, and 


O13 after their fees and expenses, as it was supposed, had been 

settled, the complainants in this cause appes ared before the 
district court, and sought, by exhibiting the bill In this: case, which 
had not then been filed, to obtain an order of the court. such as 
they had prepared, and which they presented to the court, which, in 
my judgment, substantially took all control of the fund from Mr. 
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Hobbs, if, indeed, it allowed it to go into his possession at all. 
Messrs. Craig and Collier and our firm resisted this order as asked, 
and contended that the money should be turned over to the assignee, 
to be held by him, subject to the order of the court. The district 
court accordingly made an order, which will be in evidence, leaving 
the fund in the hands of the assignee, subject to the orders of the 
district court. Other orders have been procured by the as- 
514 signee respecting this fund from the district court, which will 
be in evidence, and about which I do not care, without re- 
freshing my recollection, to go into details. I remember an order 
setting apart a portion of the fund to prosecute a suit that is now 
pending in the Court of Claims, for interest on the judgment in con- 
troversy. Also an order depositing the money in the State National 
Bank, subject to eall, and fixing the rate ot interest which the bank 
was to pay. Also an erder authorizing the assignee to use the fund 
to defray expenses of taking depositions at St. Paul in this case. 
Craig and Collier and our firm, Hagerman, McCrary and Hagerman, 
have performed all the legal services so far necessary to defend this 
suit, and are emploved by the assignee to defend it to the end, and 
expect to do so. We are informed by the assignee, and belheve, 
that at present there are no other available assets than 
O1od this fund belonging to the Peck estate, nor has any other 
available assets of any amount come to the hands of the 
assignment since his appointment. 
6 Question. Please state what is the reasonable value of the serv- 
ices rendered by your firm which you have particularly deseribed, 
or What would be a just and reasonable compensation for the same. 


Objected to by complainants’ solicitors as incompetent, irrelevant, 
and immaterial. 


Answer. Our services from the beginning to the time of the re- 
covery of this money by the assignee and into his possession were, 
in my judgment, of the reasonable value of five thousand dollars. 

I will sav in this connection that it was always understood 
516 between me and the assignee that the estate had no available 

funds other than this; that the creditors were so numerous 
and so widely scattered that no help could be obtained from them 
other than, perhaps, comparatively small amounts to defray expenses, 
and that in the event of suecess counsel should be liberally paid. 
Therefore, | have no hesitaney in saying, in view of the character 
of this claim, the courts in which the controversy through which 
the funds obtained were pending, the remoteness of these courts from 
the assignee and the counsel, and the necessarily contingent nature 
of the compensation to counsel, and in view of the amount involved, 
that five thousand dollars is not more than reasonable compensation 
for the services of myself and our firm down to the time the money 
Was recovered into the possession of the assignee. I will say further, 

and not in answer to any question, that as to services of couli- 
517 ~~ sel in the defense of the assignee in this present suit, that at 

this time it is exceedingly difficult to ascertain and determine 
What the compensation for defending this suit should be, as the 
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Jabors are largely yel to be performed, They have, however, been 
of an arduous character, and the suit Is a very important one, and 
counsel for the HASSTO NE’ will 11) such Wanner as the court requires 
make proof of the value of sueh services at such time as the court 
may in the further progress of the case requires. 


Complainants’ solicitors move to strike out all the testimony given 
by this witness since the last motion made for the same purpose, 
on the ground that the same, nor any part thereof is addressed to 
any issue in this case, and is all irrelevant and immaterial. 


Cross-examination : 


518 oT Question. You say your firm examined the schedule of 

Peck in bankraptey, and saw what was there stated concern- 
ge his claim agalnst the United States, including those Claims, the 
proceeds of which are the subject of thus CONLPOVErSY | that you told 
the USSILNCE they should be looked after. Please state Whit Vou 
found in those schedules on the subject of these claims that so ex- 
cited your Interest. | 

Answer. ‘The schedules will show What We found, If you desire 

Ll can have those parts of the schedules, referring to these claims as 
we understood It, copied as a par of this answer. 

2 Question. PE wish you would do so. 

Answer. T will from a copy which I have before me, and which | 

believe to be correct. They are as follows, viz: 
ey be) Chioses 1h) action |. Unliquidated claims of every hature 
with their estimated value. 6. Claim against the Govern- 
ment of the United States of America on account of contract with 
B.C. Card, chief quartermaster or commissioner for Department of 
Dakotah, of date Aug, 7th, INV, held by Ki. I. Brownell, as collat- 
eral, 857,000.00. } : 

* Property im reversion, remainder, or expectancy. FE. Property 
heretofore convey ed for benefit of creditors. Nothing of this kind, 
as Ido not believe that the Property heretofore referred to as con- 
veyed to secure the ciaims of Dodd, Brown and Co., 8S. P. Pond, 
trustee, Ed. IF. Brownell, trustee, J. A. MeLean, and Wm. Harmon, 
will realize more than enough to pay off said claims, but possibly 
the said propertv may yield more, but cannot now be estimated.” 

> Question. Was that all vou remember having found in 
920 the schedules of Peck that referred to this claim against the 
~- United States ? | 

Answer. When we first looked at the schedules we had no reason 
to distinguish one Government claim from another, but my recol- 
lection now is, from an examination of the schedules, or certified 
copies. thereof, since our attention has been especially called to the 
claims on which the judgement was rendered, that these two extracts 
are the only portions of the schedules referring to these claims. 

4 Question. You haye given a long and interesting account of 

your services In connection with the matter of securing tl 
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States. Will you be kind enough to tell me to which issue in this 
case such evidence is directed ? 


Objected to as incompetent. 


O21 Answer. This question calls not for any fact, but for a legal 
opinion. In my judgment, as a lawyer, should the court find 
that the complainants were entitled to the fund, then and — that 
event, [am quite clear in my legal opinion that Mr. Hobbs will be 
ordered by the court to first pay his own compensation, counsel fees, 
anid expenses in connection with the recovery and defense of this 
fund. | 
5 Question. About how much money have you or your firm, or 
any other counsel engaged In the matters you have vone over, re- 
*) 
Answer. Mr. Hobbs paid my expenses to Washington, except onee, 
probably twice. We received from two of the ereditors of Peck, for 
Mr. Hobbs, 89.80, which, instead of handing over to him, we 
H2Y credited to him, as he was owing us on expense account. We 
received nothing else from him, or from any of the creditors, 
for the prosecution and recovery of this money. 

6 Question. How much money have you or your firm or any of 
the other counsel in this matter received from the fund in contro- 
Versy for any purpose ? 

Answer. I cannot answer for other counsel. There has probably 
passed through our hands from this small sums to the officers of 
the Court of Claims at Washington to prav then, fees in the case. 
We are prosee-ting these to recover the interest on the judgment 
through which the money in controversy was recovered in this case. 
Under the order authorizing Mr. Hobbs to use a portion of this fund 
in taking depositions in this case at St. Paul we were paid by Mr. 
Hobbs $500.00, about $150 of which was used in defraying our 
s, going, coming, and 


actual expenses at St. Paul. that 
253 «remaining there, and expenses for such things as copy of 
the’ testimony, &e. That is all | remember of. 


Re-examination: 


Question. If vou have anything further to state respecting matters 
referred to In cross-examination, state it. 

Answer. Only this. There is an unsettled matter of expenses at 
Washington on one or two trips between Mr. Hobbs, myself, and our 
firm. Just how this matter stands I cannot tell without refreshing 
mry diemory, It will not amount to over from S100 to S2ZOU. This 
is a separate matter between Mr. Hobbs and ourselves, because I 
have insisted at all times that my expenses at Washington should 
be paid. They ought iO have heen paid at the time. It is no more 
his fault than it is mine that thev have not been paid, It prop- 

erly belongs to his eXpelhse account. 
o24 Further this deponent salth not. 


JAMES HAGERMAN. 


eee ea sane) were enactment 
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Mr. Jno. H. Crate, a witness of lawful age, was produced and ex- 
amined as follows, on behalf of defendant: 
1 Question. What is your name, age, place of residence, and occu- 
pation? : 
Answer. Jno. H. Craig; over 21; Keokuk, Iowa; attornev-at-law. 
2 Question. How long have vou been practicing Jaw and where? 
Answer. Over twenty-four vears, in this city, Keokuk, Lowa. 
3 Question. Are vou acquainted with the parties to this suit? 
Ans. I am acquainted with the defendant, Jno. W. Tlobbs, but am 
not acquainted with the complainants. 
O25 4 Question. Go ahead, and state In your own way your 
connection with the recovery and defense of the fund that 
is in controversy in this Gause. State fully. | 
Objected to by complainants’ solicitors as incompetent, irrelevant, 
and immaterial. 
~Atiswer. Soon after the defendant, Jno. W. Hobbs, was appointed 
assignee in bankruptey of C. K. Peck, he informed me the he 
wished the firm of Craig and Collier, of which [am a-member, to 
act as attorneys for him as assignee in said estate, at the same time 
telling me that he did not know whether the estate would have any 
assets to pay us any fees, and that he did not wish to bind himself 
personally for such fees, [ told him that any advice he needed, at 
any time, we would give him, and take the chance for our 
526 fees; and that if any matter outside of advice came up In 
the settlement of the estate, we would consider it when it 
Calne up, and perhaps satisfactory arrangements could be made in 
such case. [ did not know that Mr. Peck had any suits pending 
agallist the United States at this time. The first knowledge I had 


upon that subject was learning that a Judgment for some forty- 


three thousand dollars had been rendered in his favor, against the 
Government, in the Court of Claims. This was very soon after 
said judgement had been rendered. At the same time, I learned 
that the ass1onee. had sola some of the assets oft the estate, and, 
among others, the claim upon which this judgment has been ren- 
dered, 
The assignee consulted me as to his duty in the premises. 
o27-  T advised him not to consummate said sale by making a 
conveyance to the purchasers; that I was confident the dis- 
trict court would set it aside; and that it was his duty to make all 
he possibly could out of the assets for the creditors. cIng Imn- 
formed that Ilagerman and McCrary represented a large number 
of creditors, our firm consulted. with them in regard to having 
such sale set aside. We appeared for the assignee in the ULS. 
distriet court in the proceeding which Hagerman and MeCrarv 
instituted to have such sale set aside, and co-operated with them in 
that matter, as .Mr. Hagerman has stated. The result was that 
Judge Love sect said sale aside. In the meantime we consulted 
with Hagerman and McCrary, especially Mr. Hagerman, in regard 
to the judgment in the Court of Claims, and agreed that we 
528 ought to procure Mr. Hobbs as assignee, to be substituted as 
claimant in that case. 
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Somewhere about this time Mr. Hobbs spoke to me about get- 
ting Mess. Hagerman and McCrary to act as his attorneys in 
conjunction with us in the matter of having Mr. Hobbs substituted 
in that case and collecting that Judgment as part of the assets of the 
estate, to which I very willingly and readily assented. We had as- 
certained that said suit in the Court of Claims had been appealed 
to the Supreme Court of the United States, and supposed we would 
have to wait until the Supreme Court would meet in order to have 
Mr. Ilobbs as assignee substituted. But we agreed that it was our 
duty to see that that case was properly presented in the Supreme 
C ourt of the United States. While it was not our desire to seek to 

displease the attorneys that had been prosecuting it for Mr. 
929 Peck, Mr. Hagerman especially took charge of looking after 

said case In the Supreme Court of the U.S. and of having 
the ASSIGNEE substituted there. Mr. Hagerman looked after the bus- 
iness there as he has stated. I took no active part in the matter 
except consulting occasionally until after.the motion to substitute 
was denied. We then — a consultation and determined to follow 
the matter up closely, but in order to act intelligently Mr. Hager- 
man procured a copy of the opinion of the Supreme Court, and after 
we procured and examined that we determined to renew our motion 
to substitute and file it in the Court of Claims, believing from the 
tenor of the opinion of the Supreme Court that the Supreme Court 
intended to refer the matter of substitution to the Court of Claims, 
We also, out of abundant caution, determined to prepare the papers 

for an injunction, to be presented to the bankrupt court, en- 
990 joining the administratrix of the Peck estate, and, as I now 

rec ollect, not now hav Ing the papers before ie, making Kd. 
I’. Brownell e¢ al. parties defe ndant and enjoining them from col- 
lecting, receiving, or disposing of the amount of said Judgment, and 
claiming it as assets of the estate in bankruptey. [drew up a rough 
copy of the petition in said case, and after submitting it to Mr. Ha- 
german and receiving his suggestions I had our cle rk make a clean 
COPY and had it sworn to by Mr. Hobbs, so that it could le used at 
any time. Mr. Hagerman drew up the motion and exhibits to be 
filed in the Court of Claims. I was present when the same 
was prepared; examined the exhibits. It was sent on and _ filed 
In the Court of Claims, so as to be there before the mandate 
in said case would be sent back to the Court of Claims, 

we having learned that the case had been affirmed 
Oo | In the Supreme Court and several thousand dollars added to 

the judgment in favor of Peck. Mr. Hagerman informed me 
and it was understood between us that he was to have the clerk of 
the Court of Claims keep him advised when the mandate would be 
sent from the Supreme Court of the U.S. to the Court of Claims; so 
that we might not be taken unawares, but have as soon as the 
mandate returned the motion set for hearing. 

I think he also spoke about having requested an attorney in 
Washington to watch the matter, so that one of us might be there 
when the motion came up and properly present it. 
v0—17T0 
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Near the last of April, 1SSO—I cannot give the exact date—on 
Saturday morning, on- coming to my office I learned from Mr. 
Hobbs and from Mr. MeCrary, of the firm of Hagerman & McCrary, 

that the V had just received notice, cither | from the clerk of thie 
2 Court of Clainis or an attorney in Washington city, that the 
said motion for the substitution of the assignee was set for 


+). 
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hearing in the Court of Claims at twelve o’clock on the following 


Monday. Mr. Llagern nm Was abse ‘hit attending court in Missourt. 
We imamediats ly set to procur ng by, rtifie «| copies from the court in 
bankruptcy necessary for me to take with me, in order to properly 
present the motion, together with several affidavits that I deemed 
necessary out of abundant caution. IT learned that I could reach 
Washington city Monday morning by taking the Saturday after- 


noon train. | accordingly took the train that afternoon for Wash- 


ington city, but our train was caught in the edge of a tornado in 
[linois and delayed. It also stormed through the night. In con- 

sequence of Which our train was de Jayed several hours and I 
5335  miissed connection — at Indianapolis and lay there twelve 

hours. IT telegraphed back to Keokuk, advising Mr. Hager- 
man of my detention and asking him to telegraph to Washington 
city to get some attorney to look after the motion there until I could 
get to Washington city. I left Indianapolis Sunday evening and 
reached Washington Monadgiv evening. I learned there that the 
motion to substitute had been postponed until the next Wednesday 
at noon in consequence of my detention. On Tuesday I examined 
the motion and exhibits and prepared for the argument of the case, 
and fiad printed a brief, which is marked Def't’s Exhibit No. 10, in 
volume 2.) The motion came Up on Wednesday and | argued it 
orally, and it was: submitted. [I then returned to Keokuk, having 
beenabsenta littl overa week. Mr. Hobbs informed me before start- 

Ing that he had no money toOpay My expenses. I paid myown 
Oo eCXpenses amounting to 875.15, which has never been repaid 

me orthe firm of Craig & Collier. My recollection is that 
when [ tailed to make the connection at Indianapolis that in my 
telegram to Mr. Hagerman I advised him to present the petition we 
had prepared to Judge Love and get a temporary injunction. In 
presenting the motion in the Court of Claims, Gen. Sanborn, who 
was ohe of the attorneys opposing-the motion, made a point that 
Sanborn and King should be protected in their attorneys’ fees and ex- 
penses Incurred in prosecuting the claim against the Government 
and procuring the judgment, and in that connection presented and 
read to the Court an affidavit of himself and Cha’s King in relation 
to their services es attorneys and money expended in the prosec u- 

tion of sald el; LIM. The paper re te rred to in Mr. Hagerm an’ Ss 
55 95, deposition in this ease as Defendant’s Exhibit No. 15 is a cer- 

tified copy of such affidavit. [ made no objection in the 
Court of Claims to said attorneys’ fees and expenses being properly 
secured, suggesting that Judge Love and the district court would 
protect them here. ~The Court of Claims, after taking the matter 
under advisement, granted the motion, substituting Mr. Hobbs as 
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claimant in said ease, and then rendered judgment in his favor in 
accordance with the mandate from the Supreme Court. 


Adjourned till 9 a. m., Aug. 31, ’81. 


Met af August 3], at 9 a. m. 
same parties present as On) yesterday. 

— Mr. Craig resumes: The opinion and judgment in said case are 
out in Defendant’s IEExhibit- No-. 11 & 12, referred to by Mr. Hager- 

man. In accordance with said judgment the warrants for 
936 the payment of the same were, as I understood, delivered to 

Sanborn and King, but were pavable to Jno. W. Hobbs, as- 
signee. Mr. Hobbs consulted me, stating these facts, and the San- 
born and King required him to pay them ten thousand dollars be- 
fore they would deliver the warrants to him. I advised him for his 
own protection that the matter should be presented. to the district 
court in bankruptey, and he should have the authority of that court 
for paying 810,000 to Sanborn and King. We drew up an applica- 
tion to the district court setting forth the facts, and asking the au- 
thority of the district court authorizing the assignee to pay sald 
$10,000 to Sanborn and King. ‘That matter was presented to Judge 
Love, and I either stated the contents or read the affidavit of San- 
born and King, heretofore referred to, to his honor, Judge Love. 
Qn the hearing of said application I of course knew nothing about 
the said attorneys’ fees and expenses except what was stated In said 

affidavit, and what I could infer from the nature of the case. 
OO The district court authorized the assignee to pay said 

$10,000 to Sanborn and King. The complainants in this case, 
by their AatLOTNeys, Gilmore and Anderson, then interposed an obyjec- 
tion to the assignees receiving the amount of said judgment by pre- 
senting to the district court In bankruptey an application for an In- 
junction against the assignee, in which a copy of the petition in this 
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Case, as | understood it. Was made ani exhibit. After some contest it 
finally resulted that the assignee received the amount of the judg- 
ment against the United States, paid Sanborn and King the $10,000, 
and deposited the balance in the State National Bank at Keokuk, 
subject to the order of the district court in bankruptey. 

There were some subsequent proceedings before the district court, 
such as procuring an order of the district court for the means to pay 
expenses to prosecute a claim against the United States for a balance 

of interest claimed to be due on said claim or Judgment 
Dos against the United States, and other matters referred to by 

Mr. Hagerman in his deposition in this ease. But my part- 
ner, Mr. Collier, and not myself, personally assisted Mess. Hagerman 
and Me rary in those matters Since the institution of this suit our 
firm,in connection with Mess. Hagerman and Met rary, have attended 
to it as attorneys for Jno. W. Hobbs, assignee. For these services 
neither myself nor the firm: of Craig and Collier, to my knowledge, 
have received one eent of compensation, hor have | received the 
money expended by me on my trip to Washington. 

D> Question. Please state the reasonable value of the professional 
services of Craig WY Collier in connection with the fund In contro- 
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versy down to the time when the assignee recovered the fund into 
his possession. State fully. 
Objected to, as irrelevant and immaterial. 


Bou) Answer. I think, under the circumstances, that they were 
reasonably worth the sum of two thousand dollars. 
6 Question. loase stuie What was the reasonable value of your 
services in connection with this fund, its preservation and defense, 
since the recovery of the fund,into the possession of the assignee. 


Same objections. 


Answer. It is hard for me to answer that question at present, be- 
cause we are right in the midst of the defense of that fund, and have 
spent a good deal of time in consultation and examination of the 
question involved. And Mr. Collier has largely attended to that 
personally, in consultation, however, with me. 3 

7 Question. Will you — prepared hereafter, if required by the 
court, to show the reasonable value of your services in connection 
with the preservation and defense of this fund since its recovery by 
the assignee? 7 
O40 Same objection. 

A. Yes: | will be. 


(‘ross-examination: 


| Question. Please state, if vou Cah, the object and PULPPose of the 
testimony you have given, and to what issues in this case the same 
is addressed. | 

Answer. As that is a legal question [do not regard it as exactly 
fair for the counsel to propose it to me for argument here, as Tam 
under oath and he is not: but, as I understand it. the object of this 
sult Is the disposal of a fund the legal title of which is in the defend- 
ant, Jno. W. Tlobbs, as assignee, but which he holds in trust either 
for the creditors in bankruptey or the complainants in this case. — I 
do not think the court will dispose of the trust fund without provid- 
Ing for the expenses Incurred by the trustee, Including fees of his 
attorneys and his own compensation in the proper and faithful exe- 
| cution of his trust. 
O-+] further this deponent saith not. 


JNO. H. CRAIG. 


A. J. McCrary,a witness of lawful age, being produced and duly 
sworn on behalf of defendant, testified as follows: ‘ 


l Question. State your dg@e, Name, and place of residence: also oec- 
cupation, 

Answer. Am 07 vears of age; A. J. MeCrarv; Keokuk, Iowa: 
attorney and counselor at law. | 

2 Question. How long have you been engaged in the practice of 
law? — 

“Answer. Since September, 1866, at Keokuk, Iowa. 

3 Question. Are you acquainted fo the parties to this suit ? 
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Answer. Am acquainted with the defendant, the assignee. 
542 I do not know the complainants. — } 

4 Question. State in your own way your connection as at- 
torney with the recovery, preservation, and defense of the fund in 
controversy in this cause to the present time. 


Objected to by complainants’ solicitors as incompetent, irrelevant, 
and immaterial. 


Answer. The law firm of which I was a member, both before and 
after the bankruptey of C. Kk. Peck, were attorneys for sundry cred- 
itors against Mr. Peck and his estate. I personally had almost ex- 
clusive charge of the claims against Mr. Peck, and, after his bank- 
ruptey, against his estate. Tor some time prior to the time when 
the assignee made certain sales of the bankrupt’s effeets L had 
had frequent conversations with the assignee, Mr. Hobbs, with 
reference to Claims agallst the United States and certain interests 

In bonds and Jands, some of which were designated in 
543 the schedules as being assigned as collaterals. On several of 

these occasions | had stated to Mr. Hobbs that I did not want 
certain claims against the Government and interest in lands sold 
by him, for reasons that would be developed as soon as I could get 
the examination of Mr. Peck before the register. An application for 
his examination had been made, and the register, Mr. Rice, being 
anxious to close up the remaining bankruptey cases in his hands, 
promised me that at any time I could produce Mr. Peck before him 
for examination he would fix the order. Our main trouble was Mr. 
Peck was so constantly absent that we could not fix any time when 
We could have any aSSUPalCe of getting him before the register. ] 
had examined the schedules with reference to these claims, and 
having had a good ‘deal of experience with Mr. Peck’s business 

since his financial troubles, | expected the examination of Mr. 
ott Peck would disclose Lo the assignee these assignments as col- 

lateral were additional security to the same debt for which 
his hardware stock had been transferred to a trustee. I did not dis- 
close to the assignee what | expected to show by his examination, 
there being other claims and personal effects belonging to the estate. 


3 Mr. Llobbs advertised generally the sale ot the effects of Mr. Peck’s 


estate. The day the sale was to be made I called on the assignee, 
and we run over the list of things to be sold under the advertise- 
ment, and | cheeked off these Government claims and the interest 
In some lands as the matters I did not wish sold. The sale was 
made of the remainder, and continued as to those, still awaiting 
the opportunity to examine Mr. Peck. The time of adjournment 
expired while I was absent from the city on business, and there be- 
ing no one present to object, the assignee went forward and sold 

these claims. On my return, finding thev had been sold for 
545 a nominal sum, [I then told the assignee what Mr. Peck’s ex- 

amination, I thought, would disclose, and the real situation, 
as I understood it, of these claims against the Government. He 
stated that he had not yet reported the sale to the court, and it had 


? 


not been approved, and that he would ask that it be not approved. 
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lor some time prior to this, in conversations with the assignee, he 
had asked that we examine into this matter for him, which we had 
promised to do and expected to do the first time one of our firm 
should be in Washington. When I returned from my absence from 
the city, Mr [lagerman, my law partner, had then gone, [ think to 
Washington, ana 1 cl fe W days thereafter ] received a tele- 


gram from him announcing judgment in favor of Peck in the 
court of claims on one of the claims against the United States, 


and in due course of mail I received from him a copy of the pro- 
ceedings at Washington, giving jucslgment im his favor. I notified 
the assignee, proce dings: Were commenc ‘ed to set aside the 
546 sale, and I drew the notice Def’t’s Exhibit 25, attached to Mr. 
Havgerman’s testimony. Prior is the preparation of this no- 
tice | prepared il petition on behalf of certain creditors we repre- 
sented, asking that the sale be not confirmed, but set aside. The 
notice referred to, Exhibit 25, was prepared by me immediately on 
receipt of the information of Mr. Hagerman of a judgment having 
been rendered in the Court of Claims. The information from Mr. 
Hagerman, as above stated, was the first knowledge I had, or, so far 
as |} know, the assignee or any of his counsel had, of there being 
any suit pending on these claims at Washington. In my business 
with Mr. Peek, prior to lis bankruptey, frequent references were 
made by him to certain claims due him pending in the departments 

Washington which, could he sueceed in getting settlement of, 

would relieve his embarrassment. Seeing those claims desig- 
v47 nated as they were in the schedules led me to suppose they 

were still department claims. After the trip in Feb'y by Mr. 
Hagerman to Washington the proceedings detailed by him subse- 
quent to that were in the main done by Mr. Hagerman, and my in- 
formation was by consultation and corr spondence. 

5 Question. Wasthe original of Defendant’s Exhibit No. 25 signed ; 
and if so. by whom ? 

Same objection as last above. 

Answer. It was signed by Jno. W. Hobbs, in his official capacity 
as ASSIETICE of 7, I. Peek. 3 

( (uiestion. To whom did Vou send the original of said exhibit ? 

same objection, 

Answer. I sent it to James Hagerman, my partner, then in Wash- 

Inegton city. 
O4S ‘ (Juestion, State whether vou heard the testimony of 
James Hagerman e1ven in this case ? | 

Same objection. 

Answer. [ did. , 

S Question. Please state Whiat. 11) your opinion, was the reason- 
able value of the services rendered by Mr. Hagerman and yourself 
iis attorneys in conneetion with’ this fund down: to the time of its 
recovery mnto the hands of che assignee. 


Same objection. 
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Answer. While, as I have stated, a part of the work done at WaslL- 
ington was done by Mr. Hagerman, I was very familiar with all that 
was done from the beginning to the end, and I think, all things con- 
sidered, five thousand dollars is a reasonable fee. 

Cross-examination waived. : 


A. J. McCRARY. 


Jno. W. Hoses, a witness of lawful age, was produced and sworn 
on behalf of defendant. 

DAD i Question. What is your name, age, place of residence, and 
occupation ? : 

Answer. Jno. W. Hobbs; 57 vears; Keokuk, Iowa; broker. 

2 Question. Are you the assignee in bankruptey of C. K. Peck, and 
the defendant in this ease”? 

Answer. I am. 

3 Question. When did you first hear or know of the pendency of 
the suit and the recovery of the judgment of C. Kk. Peck against the 
United States in the Court of Claims, the proceeds of which are 
involved in this cause, and how did you derive your information ; 
state fully ? 

Objected to by complainants’ solicitors as Incompetent, irrelevant, 
and immaterial. 


Answer. The first knowledge or information I had of any 
Dou) claim being prosecuted in the Court of Claims on the prart of 
C. Kk. Peck was derived from a telegram received from James 
Hlagerman, at Washington, to his firm here, stating that a judgment 
had been rendered in the Court of Claims at Washington on one of 
the claims scheduled as elaim agalust the Government of the United 
States of America. This information was derived about the 20th, or 
near that, of Feb'y, 779. 

{ QJuestion. State what, if anything, you had said to Mr. Hager- 
man or his firm prior to the time when he sent this information 
about the judgment having been recovered, about looking into the 
claims in favor of Peck against the United States when he should LO 
to Washington ? 

same objections. 


Answer. I requested Mr. Hagerman, when I learned that he was 
contemplating a trip Lo Washington In the early part of leb'y, S79), 
to look into the claims of Peck against the United States, and see if 

there were anything in them. 
On| 5 Question. Since you learned about this judgment in the 
Court of Claims, who were your attorneys to recover the same, 


and under whose advice did you act in the recovery of the same ? 


Same objection. 
Answer. My attorneys were Craig and Collier and Hagerman and 
McCrary, and I have acted solely under their advice in every par- 


ticular ever since. 
6G Question. State what trips, if any, you made to Washington In 
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connection with the recovery of this fund in controversy, and under 


whose advice? 


Same objections. 

Answer. I have made two t rips to Wadhinetoo in connection with 
the recovery of the fund, both of which trips were made under the 
advice of my said attorneys, 


7 Question. What money has been realized by you, as assignee of 


C. K. Peek, from his assets, other than the fund in controversy in this 
cause? | 3 
Do Same objections. 

Answer. [ have received only thirty dollars im addition to the 
amount of this fund im controversy. , 

; » (Question, State what amount vou have pad out tor eXpehlses Ii 
connection with the recovery and detense of this fund in controversy 
In this cause, 

Sane obiections. 

Answer. [ have paid out for CXpechses for the recovery of—prior 
to the receipt of any money—tour hundred forty-seven rai dollars. 
Since the fund has come into my hands [have paid out five hun- 
dred and thirty-four dollars from the fund as per order of the court, 
and also SLO.000 to Sanborn and King as per oraer of the eourt. 

9 Question. Have you ever been paid anything in| compensation 
for your services as assignee, generally of the estate, or in recovery 
» 


and defending the fund in Controversy * 


Same objection. 
Answer. [| have not. 
I) (Question. Are there any available assets other than the 
o>  fundin court, in controversy in this cause, out of which you 
can be paid your compensation, vour counsel fees, YOur @xX- 
penses in recovering, preserving, and defending the fund ? 


— 


Same objection. 


Answer. There are none. 

11 Question. What is the reasonable value of your services as as- 
signee, in recovering, preserving, and defending this fund? State, 
if vou can. 

Same obj etions. 


Answer. My understanding is that that isa matter with the court 
and of which | am not advised. 

12 Question. How much time did you spend in connection with 
the recovery of this fund on your two trips to Washington ? 

Same objection. 

Answer. My recollection is that I spent about two weeks time in 
each of the iWwo trips. 

I Question. What expenses have you not settled for that 

ood were Incurred in conneetion with the fund in controversy ? 


Same objection. 


aggre me 


} 
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Answer. There is one trip that Mr. Craig made to Washington in 
connection with it, for which I have not settled, and, I think, two 
trips which Mr. Hagerman made, and they will amount to about $250 
to $300, I presume. ‘There are some small accounts that are unset- 
tled for printing, which, altogether, will amount to $50, about. 


> 


Cross-examination waived. 


JNO. W. HOBBS. 


The defendant offers the following orders of the district court 
made in the bankruptey cause of C. kK. Peck, bankrupt, by the dis- 
trict court of the United States for the district of Lowa, southern 
division : 

1. Order tiled July 16, 1SS0, for the assignee to pay Sanborn & 
King $10,000 in full of their fees for services, advances, and ex- 
penises. 

2. Order filed July 21, 1880, for the assignee to give addi- 
Ow” tional bond, and to deposit money to be received from the OF 
S. in the State National Bank. | 

3. Order filed Jan’y 8, 1581, concerning the investment of the 
fund in controversy. 

4. Order filed Jan’y 8, 1881, setting apart $775.65 of the fund 
in controversy to be used in prosecuting a suit in the Court of 
Claims for the recovery of interest on the judgment through which 
the money in this controversy was derived. 

5. Order tiled , 1IS—, authorizing assignee to leave the money 
In controversy at 5% interest until further order of the court. 


To each and every of said orders the complainants’ solicitors ob- 
ject as incompetent, irrelevant, and immaterial. 


Defendant offers the following orders of the U. S. district court 
made In this suit of equity of Jno. W. ILlobbs, asslgnee, against 
Helen A. Peck, administratrix ef a/., to restrain the defendants from 
collecting the judgment from which the money in controversy in 

this Cause Was derived ; 
556 1. The restraining order issued by Judge Love in April, 
ISSO, and fixing the time for hearing the application for a 
temporary Injunction. 

2. Order tiled May 7, 1880, in said cause continuing the hearing 
until June 15, 1880, and continuing the restraining order. 

dD. Also the petition in said last-named cause. 


Same objections to each and every of these orders. 


Defendant offers stipulation of counsel in this case, of date Aug. 
31, 1SS1, relating to records of Supreme Court and Court of Claims. 
Stipulation received, and marked Defendants’ Exhibit No. 35. 

The defendant offers specifically the following parts ot volume 3 
with defendants’ answer, being Exhibit 5 of defendants’ testimony: 
1. The petition in the case of C. kK. Peck against the United States 
in the Court of Claims, found on pages 1 to 15, inclusive. (Blue 
lead-pencil paging.) 
o4—170 
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557 2. The affidavit of Jno. B. Sanborn to said petition, page 15. 
3. The testimony of Wm. Harmon, page- 107 to 114, in- 
clusive (same paging), and exhibits thereto, page 11). 

4, Cross-examination. of Wim. [larmon for defendant, Saline pag- 
ing, 190 to 192, inclusive. 

5. The first general interrogatory by the commissioner to Wim. 
Harmon and the administratrix in his examination-in-chief, page 
107, same paging. 

6. The testimony of Jno. A. McLean, page- 83 to 105, inclusive, 
same paging.” | 

7. Cross-examination of Jno. A. McLean, same paging, 105 to 199, 
Inclusive. | | 
8. The first general interrogatory by the commissioner to Jno. A. 

McLean, and the answer thereto, in his examination-in-chief, pages 
85 & 54, same paging. 

9. The testimony of HH. G. Coykendall, page- 50 to 46, inclusive, 
same paging, and pages 105 and 106, same paging. 

10. Cross-examination of Hf. C. Coykendall, 149 to 165, inclusive, 
same paging. 

11. First question by claimants’ counsel and-answer thereto 
DOS in testimony of II. ‘Ba Coykendall, page 30, Same paging. 

To each and every of said eleven offers, separately, the complain- 
ants’ solicitors object on the ground that they are incompetent, 
irrelevant, and immaterial. — : : 


Adjourned till 2 p.m. 


Met at 2 }. Mm. 
Same parties as this morning. | 
The defendant in this suit, Jno. W. Hobbs, who is also eross- 
complainant in the cross-bill, offers a stipulation entered into by the 
parties hereto, this dist of Aug., ISS1, marked Defendant’s Exhibit 
No. 36. 
Adjourned till 9 a. m., Sept. Ist, 1881. 
| SEPT. 1, 1881. 
Met at 9 a.m. , 
Same parties appeared by same solicitors. 
The detendant’s counse: here announce their testimony closed, 
but give notice that in the event that the counsel should 
d09 order an accounting on the complainants’ bill that they will 
insist on their right to offer further testimony bearing on the 
complainants’ alleged accounts. | 


UnItTeED STATES OF AMERICA. 


P . . "y . ee - § . 
District of La., Southern Division, j 9 


I, P. T. Lomax, hereby certify that, in pursuance of an order of 
the circuit court of the U.S. for the dist. of lowa, southern division, 
dated Jan'y 25, ISSO, & hereto annexed by copy, appointing me a 
special examiner to take the testimony of witnesses in a certain 
cause pending in the said court, wherein Jno. A. McLean ef al. are 


a 


ae 
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complainants and Jno. W. Hobbs, assignee of C. K. Peck, et al. are 
def’ts, I caused to come before me, at my office in the city of Keokuk, 
in said district, on the 29th day of Aug., 1881, at the hour of ten 
o clock a. mM., and on divers other days, us shown by entries 1p said 
proceedings, the following-named witnesses: James Hagerman, Jno. 
LI. Craig, A. J. Met rary, and Jno. W. Hobbs, who were then & there 
by me duly sworn & examined and their examinations reduced to 
writing nl my presence, and after being bv me read over to to said 
Witnesses the same, were by them subscribed respectively in my. 
- presence, and as said examinations, in the form of depositions, are 
herewith returned, together with the exhibits before rhe filed, and [ 
further certify that Judge C. E. Flandrau was present & conducted 
- said examination as solicitoron behalf of complainant-, and Hager- 
3 man, McCrary & Hagerman, & Craig & Collier were present, & con- 
ducted said examination as solicitors for det’t. 
Given under my hand this Ist day of Dee., 1581. 
P. T. LOMAX., 
Sp'l Examiner. 
Spl examiner’s fee, $60.00. 


DOO Testimony and levhihits un Lie half of Complainants, take i under 
FS Stipulation before P. T. Lomax, Spl Eei’r, at Keokuk, Iowa. 


. In the Circuit Court of the United States, District of Lowa, S. D. 
Jno. A. McLean et al. vs. JNo. W. Hopps, Assigne-, et al. 


| Index omitted | 


OO] [In the Circuit Court of the United States in and for the Dis- 
trict of Towa, Southern Division, at Keokuk. In Equity. 


Wa. Harmon and Jno. A. McLean, Comp'ts, 
Us 


Jno. W. Hosps, Assignee, Def’t. 


| Sept. 1, 1SS1— a. m. 
Pursuant to stipulation heretofore entered into between the solicit- 
' ors of the respective parties to the above-entitled CAUSE, the complain- 
ants proceeded with their testimony-in-chief and called as a witness 
and had sworn on the part of the complainant, Mr. Ep. F. Brown- 
ELL, who deposed as follows: 


4 


Question. What is your name, age, residence, and occupation ? 

ee Answer. Ed. F. Brownell: 42: residence, Keokuk, lowa; banker. 
Question. Do vou know the parties Lo this sult ? 

| Answer. | do. 

(QJuestion. Were you acquainted with Campbell K. Peck’ 
and Jno. A. McLean and Wm. Harmon prior to and on the 
Sth of November, LS7i7. 

Answer. I knew Harmon and Peck, but did not know McLean at 
that time. | 

Qduestion. Were these persons the same Harmon who is one of the 


Hb? 
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complainants in this action and the same Peck of whom Jno. W. 
Hobbs is the assignee in bankruptey and defendant in this action ? 
Answer. They were. — . } 

Question. Are you the Ed. F. Brownell to whom Mr. C. K. Peck 
gave the power of attorney of date Nov. 18, 1877, set out in the bill 
In paragraph (9) nine? 

Objected to as incompetent, irrelevant, and immaterial. 

Answer. Yes. I am. | 

Question. Did you see Mr. Peck sign that power of attorney ? 

Same objection. 

Answer. I did. 

(Question. Where did he execute it? 

Same objection. 

Answer. In Keokuk National Bank. 


Question. Did you see Fillmore Brownell and Wim. A. Brownell 
sien it as witnesses ? 
Same objection. 
| Answer. I know they did sign it. 
563 Question. Was it then and there delivered to you ? 
same objection. | 


Answer. It was. | 

(QJuestion. Did any other paper accompany it. which was executed 
by Mr. Peck and delivered to you? 

same objection, 

Answer. There was another paper. (Paper presented to witness.) 
Is that the paper ” 

same objection. : 


Answer. It Is. 
(QJuestion. In whose handwriting is that paper ? 


same objection. 

Answer. Campbell K. Peek’s. 

Question. Both body and signature ? 

same objection, 

Answer. Yes, sir. 

(Paper last referred to by the witness offered in evidence by the 
complainants. ) | 

Same objection. 

Received and marked Complainants’ Exhibit Z. 


Agreed between counsel that a COPY Mav he put In the record 
. and original retained by the complainants’ solicitors, to be 
ob — tortheoming on demand of court or defendant’s counsel. 


Question. Did you ever have any conversation with C. k. Peck 


—_— 
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about the matters contained in Exhibit Z after the execution of the 
same? If yea, state where, when, and give such conversations. 

Same objections, and further as hearsay. 

Answer. Yes, sir; several times in Keokuk, and one particular 
conversation in Chicago. I can fix the time in Chicago ; it was in 
August, 1879, at the Grand Pacific hotel. The other dates I do not 
remember. He was exceedingly anxious that Harmon and McLean 
should get whatever money was coming to them as shown by their 
vouchers. He did not seem to know what that amount was, nor to 
have any definite idea about it,as he had never been on the ground, 
and seemed to have no knowledge of the thing whatever. He told 

me that McLean had been up the Yellowstone and conducted 
965 all of the business. He said that Harmon and McLean had 
advanced all the money and done all the work. 

Question. Was that substantially the tenor of the other conversa- 
tion which you had with him on the subject? 

Same objection, and further as calling for conclusion. 

Answer. It was. 

Question. Did you ever have any conversations with Wm. Harmon 
and Mr. C. Ik. Peck on the subject of this Government contract and 
Peck’s indebtedness to Harmon and MeLean growing out of same, 
or have you heard any conversation between Harmon and Peck on 
that subject? If so, please state it. 

Objected to as incompetent, Immaterial, irrelevant, and hearsay. 

Answer. I had a conversation with Harmon and Peck, in Peck’s 
house, a few days before this power of attorney was drawn.  [ar- 
mon Was was exceedingly anxious that some provision be made for 

his claim, knowing that Peck was becoming involved. Peck 
066 agreed to protect him, and these papers were the result of that 
conference. 
Cross-examination walved. 
Further this deponent saith not. 


ED. F. BROWNELL. 


Agreed by counsel for respective parties that Fillmore Brownell 
and Wm. A. Brownell will testify that C. K. Peck executed the power 
of attorney in evidence in this case, of date Noy. 15, 1877, and. set 
out in par. 9 of this bill . that they signed the same as witnesses, and 
this agreement shall stand for their evidence to that effect as if they 
had been called and sworn to those facts. 

Complainant’s counsel offer in evidence all the stipulations in 
writing Which have been entered into between counsel for the re- 
spective parties to this suit which have not been. heretofore tormally 

put in evidence by either party, and said stipulation may be 
567 ~=read on the hearing of this cause as if the same were fully 

set out in evidence; also, the order of this court, made in this 
suit on the 15th dav of July, 1881, dismissing this action as against 
the defendants, Jno. B. Sanborn and Ed. F. Brownell; also,any and 
all other orders that have been made by this court in this cause that 
are material to the hearing thereof. 
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568 | ExaMIner’s Orrice, Nov. 17, 1881. 


By consent of the solictors of the parties, all exceptions as to time 
being waived, Mr. Ed. Ff. Brownell, a witness, who has heretofore 
testified in this cause, was recalled, and having been duly sworn and 
examined, in answer to interrogatories by complainants’ solicitor, 
testified as follows, and with like consent the following documentary 


proof, as contained in Exhibit Z 2, was introduced by defendant: 


Ep. F. Browne t. recalled : 


1 Question. Mr. Brownell, when you were on the stand before, the 
counsel for plaintiff by oversight neglected to ask you respecting 
vour interest. Please state whether you have any interest whatever 


in this cause, or In the fund in controversy herein. 
oo Objected tO as immaterial, IncomMpecent, and irreTeyvant. 

Anis. | have hone, . 

Int. 2. You may state whether you had any such interest at the 
time of your former examination as a witness in this Cause, 

Same objection, 

Ans. [ had none. 

fut. 3. If you ever had an interest, you tay state what it was, 
and when and how it ceased, 

Same objection. 

Ans. I can't state the amotnt now. I did have an interest for 
money louned at the time the assignment to me in trust was drawn, 
but Peck afterwards pad me, but L cannot tell you the exact date he 
paid me, but prior to his going into bankruptey. 

Int. 3. And since such payment vou have had no interest what- 
ever 2 


(Same objeetion. ) 


" ; 


Ans. None whatever. 
570 TInt. 4. Please examine the letter [now hand you marked 
Exhibit * Z 1.7 and state in whose handwriting the same is. 
Same objection. 


Ans. The letter is in the handwriting of C. K. Peek. 


C. k. Peek? 

Same objection. 

Ans. It is. 

Complainants’ counsel offer the letter in evidence marked Exhibit 
yep 

Same objection. 

Cross-examination waived. 


Further this deponent saith not, 


ED. F. BROWNELL. 


Int. 6. Is the signature thereto appended the genuine signature of 


> 


"er 
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[t is admitted by counsel for the respective parties that the letter 
above referred to marked “ Exhibit Z 1” is in the handwriting and 
has appended to it the genuine signature of C. Kk. Peck, the bank- 
rupt of whom the defendant, Hobbs, 1s assignee. 


aye The defendant offers in testimony the certificate of docket 
entries and minute entries of the Supreme Court of the U.S. 
in the Cases numbered as and 7S, Peck Ps. The [ nited States, duly 
certified by the clerk of the Supreme Court of U.S. 
Objected to, as incompetent, immaterial, and irrelevant. 


The defendant offers, to be filed hereafter before the examiner, 
marked “Exhibit Z 3,” a certified copy of the motion of Jno. W. 
Hobbs, assignee of C. kK. Peck, in the Court of Claims in the ease of 
C. kK. Peck vs. The United States to be substituted as claimant therein. 

The complainant reserves the right to make any and all proper 
objections when filed. 


O72 UNITED STATES OF AMERICA,  ) 
District of lowa. Southern Division. J 


8S. 


I, P. T. Lomax, do hereby certify that in pursuance of an order of 
the circuit court of the United States for the district of Lowa, south- 
ern division, dated 25th day of January, 1SS1, and appointing me 
special examiner to take the testimony of witnesses In a certain 
cause pending in the said court, wherein Jno. A. MeLean ef al. are 
complainants and Jno. W. Hobbs, assignee of C. kK. Peck, bankrupt, 
et al. aré detendants, I caused to come before me, at my office in the 


~ city of Keokuk, in said district, in pursuance of stipulation of coun- 


sel, on the first day of September, 1851, and again on the 17th of 

November, 1881, at the hours of ten o’clock in the forenoon of said 

days, Ed. F. Brownell, who was then and there duly sworn and ex- 

amined, and his examination reduced to writing 1. my presence, 

and after being by me read over to said witness the same was by 
him subseribed in my presence, and said examination in the 

575 form of a deposition is herewith returned, together with the 
exhibits before me filed, 

And I further certify that C. KE. Flandrau and J. H. and J. G. 
Anderson were present and conducted said examination as solicitors 
on behalf of complainants, and Hagerman, McCrary and Hagerman 
were present and conducted the said examination as solicitors on 
behalf of defendant. 

Given under my hand, this Ist day of December, 1581. 

P. T. LOMAX, 


Special raminer. 


Ov CoMPLAINANTS Exuipit Z P. 'T. L. 

Know all men by these presents that I, Campbell K. Peck, of the 
city of Keokuk, Lee county, Iowa, hereby sell, transfer, convey, and 
set over unto Ed. F. Brownwell, of the same place, the following chat- 
tels and personal property, viz: All my right and claim for any sums of 
money against the United States of America, under and by virtue of a 
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certain written contract by and between Maj. Benjamin C. Card, quar- 
termaster of U.S. army, chief quartermaster of the Department of Da- 
kota, and myself, of date the seventeenth day of August, A. D. 1876, 
and now in suit in the suit of Campbell kK. Peck and against the 
United States of America, and all right, title. and Interest In and to 
the claim and subject-matter of said suit, and [ authorize and em- 
power said Ed. Fk. Brownell to prosecute the said suit In my own 
name or his own, as he may deem best, and at. his discretion. 
Whatever monics may be collected in said suit he is to dis- 
ose of as follows: First. To pay to Wim. Harmon and J. A. 
MeLean, of Ft. A. Lincoln and Bismarck, D. T., respectively, what- 
soever sums of hioheV may be due them for advances in assisting ne 
In prosecuting the contract. Second. To pay the Keokuk National 
Bank for aniy over-dratts or Indebtedness that Mav be due them 
from me. Third. To pay S. P. Pond, Wm. A. Brownell, or Ed. F. 
Brownell, any balances that may be due all or either of them that 
may not have been amply secured and paid for out of my stock of 
hardware, books, and accounts, &¢., as for a certain chattel mortgage 
executed to S. P. Pond, as trustee. Fourth. Any excess over and, 
~ above such payments to be paid to Messrs. Dodd, Brown & Co., to be 
applied on cancelling indebtedness of Durfee and Peck to them. 
Witness my hand, this thirteenth day of November, A. D. 1877. 
CAMPBELL C. PECK. 


Oi 
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Orrick C. kK. Peck, Wholesale Hardware, 
KEOKUK, [a., Sep. 2, ’78. 

Dian McLean: I have to-day reed notification from Seeretary of 
War that Gen. Horen will be in Washington about Oct. Ist, & that 
it will probabiy be convenient to examine him there at that time. 
| have forwarded the letter to Gen] Sanborn, with request to keep 
him fully advised in regard to the case and Is time of examina- 
tion, 

[ went mto bankruptey Saturday, 31st ult., but made yourself and 
Tlarmon secure nearly a year ago by assigning that claim to a trus- 
Lee, yourselves to be paid first for all advances. hd. Ff. Brownell, 
cashier of the Keokuk Nat'l Bank, Keokuk, Lowa, is the trustee. I 
will watch the case closely. In bankruptey the claim is put in as_ 
assigned; your claim put in as amount unknown «& secured. 

Yours truly, C. K. PECK. 


(On side:]| You.ean correspond with Brownell if you wish. 
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Did Ra. ar. Rs he ee 
Docket Entries. 


King. Jno. B. Sanborn, 789. Att'y Gen’. 


Def’ts Ex. L 22. P.T. L. Att’y Gen., 788. Jno. B. Sanborn. Chas. 


Supreme Court of the United States. October Term, 1879. 


THe Unrrep States, Appellant, ) 

US. 

Hleven A. Peck, Administratrix of Campbell C. 

Peck, deceased, 

and Nos. 788 & 789. 

Heten A. Peck, Administratrix of Campbell Kk. 

Peck, deceased, Appellant, 

Us, 


THe Unirep STATES. 


Appeals from the Court of Claims. 


S79, July 15. Reeord received and filed. 
Stipulation to submit un. 20th rule filed. 
Dee. 6. Motion to substitute John W. Hobbs assignee in bank- 
ruptcy & proof of bankruptcy of Peck filed. 
S. Motion postponed for three weeks. 
“ 22. Motion to protect counsel of assignee is substituted. 
“ «Filed motions submitted. 
30. Affidavit of Sanborn filed. 
ISSO, Jan’y 5. Motion to substitute assignee denied. Suggestion of 
death of Peck and motion for substitution of Helen 
A. Peek, adin., filed. 
* “« 16. Aftidavit of Helen A. Peek filed. 
” Motion submitted. 


™ : 6 Stipulation correcting record filed. 
19. Order submitting Helen A. Peck as adm’x. 
' = ?20. Cause submitted. 
. Feb. 2. Motion to substitute assignee, &c., filed & subrmit- 
ted. 
a718 ISSO, Mar. 1. Proof of notice filed. 
. ™ e ? Motion argued, 
TSS. Mar. ra Motion to substitute assignee denied. 
oA: “ Judgement of Court of Claims affirmed. 


Apr. 19. Leave granted to issue mandate. 
; 2? Mandate issued to J. B. Sanborn. 


Minute Entries. 


Mr. Hagerman called up his motion to substitute the assignee in 
bankruptey of Campbell K. Peck in this cause, and on the motion 
of Mr. Chas. King said motion is hereby postponed for three weeks. 

8 Dec., 1879. 

vI—1 TU 
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Mr. Chas. King fi ded & submitied to the consideration of the court 
motion that order of substitution of assignee in bankruptcy in these 
cases be made so as to reserve all rights of attorneys existing at date 
Of said order of substitution. 

22 Dee. “F9. 

On consideration of the motion to substitute assignee in bank- 
ruptey of Campbell Ik. Peck in these cases, 1¢ is ordered that said 
motion be, and the same Is hereby, dented. 

5) Jan., ISSO. 
ay , Mr. J. Bo Sanborn suggested the death of Campbell Peck, 
and filed motion to admit Helen A. Peck, administratrix, as 
a party in these cases. 12 Jan., ‘SO. 

Mr. J. DB. Sanborn submitted to the consideration of the court | 
motion to admut Helen A’ Peck, adm’x of Campbell Kk. . Peck, de- 
coused, asia party iti these cases, 16) Jan., 1SSO. 

C)1) pare of the motion of Mr J. B. Sanborn to have 
Helen A. Peck, administratrix of Campbell Ik. Peck, deceased, made 
a nto In these cases, it is ordered that Flelen A. Peck, adminis- 
tratrix of the said Campbell kt. Peck, déceased, as aforesaid, be, and 
she is hereby, entered and made a party in these cases. 19 Jan., 
LSSO. 

These’ cases were submitted to the consideration of the court on 
the record and printed arguments by Mr. J. B. Sanborn, of counsel 
for Peck, and by Mr. Assistant Att'y Gen. Smith, for the U.S. 20 

Jan., ISSO. 
OsO Mr.J. UL. Hagerman filed and submitted to the consideration 
of the court motion to substitute the assignee in bankruptey 
In this Cause place of Helen A. Peek, adm xX. Pr. eb., ISSO, 

The motion to substitute the assignee in bankruptey in these 
causes In place of Mrs. Helen A. Peek, adm’x, was argued by Mr. 
Hagerman in support of same. 2 M’ch, 1880. 

On consideration of the motion to substitute the assignee in bank- 
ruptey in these cases for Mrs. Helen A. Peck, adm’x of Campbell Kk. 
Peck, deceased, it is ordered that said motion be, and the same ts, 

1S hereby denied. 22 M’ch, ’So. 

This Cause Calne on to he heard (oT) the transer!pt of the record 
from the Court of Claims on appeal and cross-appeal, and was argued 
by counsel. On consideration wherefore it is now here ordered and 
adjudged by this court that the judgment of the said Court of Claims 
in this cause be, & the same is here by, affirmed for the full amount 

| of the award made to the claimant, and that an additional 
SSto amount of twenty-six hundred dollars, and sixty dollars 

should be allowed for the two items of extra expense referred 
to in thie opening of this eou 2?) Nlare ‘hh. ISSO. 

Qn motion of Mr. .J. B. Sanborn — is hereby granted the he rk 
to Issue the mandate mm these cases. 10 Ay ‘ 1SS0. 

l, James Hl. Mehenney, clerk of the Supreme Court of the United 
States, do hereby certify that the foregoing manuscript pages, num- 
bered from 1 to 5, inclusive, contain true copies of the docket entries 
ook in the above-entitled cases, as the same remain on 


* 


In minute | 
the official records of said Supreme Court. 
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In testimony whereof I hereunto subscribe my name and affix the 
seal of said Supreme Court at the city of Washington, this eighth 
day ot November, - ]). ISS] 

[SEAL. | JAMES H. McK ENNEY, 
Clerk Supreme Court U.S. 
ee, S400. 


58? Der’t’s Ex. Z*. P. T. Ly 
In the Court of Claims. Deeember Term, 1879. 


Heten A. Peck, Administratrix of ) 


Campbell IK. Peck, deceased, q No. 11832. 
against 
Tue UNITED STATES. / 


Motion to substitute Jno. W. Hobbs, assignee in bankruptcy of the 
sald (. kK. Peek, and Instead of sald Hlelen A. Peek, administra- 
trix. 


Now, at this day, comes John W. Hobbs, assignee in’ bankruptey 
of the above-named Campbell kK. Peek, and moves the court for an 
order substituting him in the above case for and instead of Helen 
A. Peck, adm’x of the said C. ix. Peck, and in support thereof shows: 

Ist. On the dist day of Aug., IS7S, the said Campbell IX. Peek 

filed his voluntary petition in bankruptey in the district court 
oS5S of the United States for the district of Lowa, in the southern 

division, at Keokuk, being the district where he had resided 
and carricd on business for many years next immediately preceding 
the filing of said petition, and upon the same day was duly adjudged 
il bankrupt, according to the acts of ¢ ‘ONGTeSS relating Lo bankruptey, 
and thereafter, on the 15th day of September, 1575, by a deed of as- 
slonment. under the hand ot the Is ister ot said COUTT, al] the prop- 
erty, real and personal, of the said C. Kk. Peck, was duly assigned LO 
the said Jno. W. Hobbs, assigned. Duly certified copies of the said 
petition in bankruptcy and order of adjudication & assignment are 
submitted herewith & made prard hereot, 

Prd. That tit the time of the commencement ot said proceedings 

In bankruptey this suit was pending in this court. 
os srd. That by such assignment the said claim became and 
is the Properly of the sald Jno. W. Llobbs, asslo@nee in bank- 
ruptcy, and as such assignee he is the proper party to prosecute the 
same and receive judgment there, and receive the money due thereon. 
ith. There has been no unreasonable delay in making this motion, 
and a full explanation of why the assignee has not been substituted 
before, Is made by affidavits of the assignee & Jas. Hagerman, his 
attorney, to be filed herewith. 

Wherefore the said assignee asks an order of this court substi- 
tuting him instead of said Peck as plaintil -in this case, and that 
judgment be rendered in his name. 
: JAMES HAGERMAN, 
Attorney of Jno. lh” Hobbs, Assigiee in Bankruptey 
of Cample ll Kk. Peer. 
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Court OF CLAIMS, Washington, D.C. 
585 I certify that the foregoing is a true copy of the original 
motion to substitute assignee in bankruptcy as plaintiff, filed 
Ma’ch 31st, 1880, in the aforesaid cause. 
In testimony whereof I hereunto set my hand and affix the 
seal of said Court of Claims, at Washington, the 14th of January, 


A. D. 1882 
JOHN RANDOLPH, 


Asst ClV’k C't of Claims. 


 , Charles D. Drake, Chief Justice of the Court of Claims, certify 
that the foregoing attestation of Jolin Randolph, assistant clerk of 
said. court, is in due form. 


C. D. DRAKE. 
5.50 paid clerk & express charges on same. 


5S6 Appr nia Containing Kevhibits Nos. 1, yA 3, 4,.15, Zo, 26, 30, and 
: 306 in Defendant's Testimony before P. T. Lomax, Speel Ear 


In the Cireuit Court U. S., Dist. of lowa, S. D. 
HHarMoN and McLean et al., vs. JNo. W. Hops, Assignee, et al. 


“ly DEFENDANT'S Exnipit No. 1. P. T. Lb. 
U.S. Cireuit Court, District of Lowa, at Keokuk. 


Jxo. A. McLean and Witiiam Harmon, Complainants, 
Us, 


Joun W. Hopps, Assignee et a/., Def’ts. 


It is stipulated that the complainants may take the testimony of 
‘Ed. F. Brownell, Hellen A. Peek, and W. B. Collins, before the ex- 
aminer, appomted at Keokuk, at such time as the defendant may 
apport for the taking of the testimony at that place, and before 
such testimony Is taken @ complainants may put in such records of 
the bankruptey courts of the district ot lowa, or other records Hs 
they may demur at that time, with their exceptions — the testimony 
for the comphunant is ciosed. 

HAGERMAN, McCRA} LY & HAGERMAN, 
Solicitors for Jno. HW Hob As, Assignee. 
CHAS. E. PLANDRAU & WALTER H. SANBORN 


Solicitors for ( omplainants. 


HSS [Ie ndorsed 4 U.S. cireuit court, district of Lowa. at Keo- 
| kuk. John A. MeLean et al., complainants, vs. Jno. W. 
Hobbs, Ass. defendant. Stipulation. Chas. E. Flandrau and Wal- 
ter Hl. Sanborn, sol. for complainants, 
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589 DEF ’p’nt’s Exurisir No. 2. P. T. L. 

Stipulation. 
In the Cireuit Court of the United States for the District of Towa, 
at Keokuk. In Equity. 
Jno. A. McLean and Witiiam Harmon, Complainants, 
against 

én JouHN W. Hopps, Assignee, & others, Defendants. 

It is hereby agreed between the counsel for the respective par- 
ties— 

1. That on the trial of the canse any of — original records, papers, 

¥ or documents 1n the district court of the United States, at Keokuk, or 
in the office of the register in bankruptey, at Keokuk, may be used 
without making copies thereof, by either of the parties, subject to 
all objections that could be made to duly certified copies thereof. 

2. That such records, papers, and documents shall, however, be 
offered in evidence before the examiner, at Keokuk, for identifiea- 
tion and the noting ot objections thereof. 

CHAS. E. FLANDRAU & WALTER H. SANBORN, 
Att'y- for ( omplainants. 
HAGERMAN, McCRARY & HAGERMAN, 
i Attorneys for Defe ndant, SN. HW Hobbs. 
DUO | Endorsed : | U.S. crreuit court, district of Iowa. Jno. A- 
i McLean & Wm. Harmon, complainants, against Jno. W. 
Llobbs, assignee, & others, lefendants. Stipulation. 
5O] DEFENDANT'S Exursit No. 3. P. T. L. 
Stipulation. 
In the Cireuit Court of the United States for the Distriet of Lowa, at 
Keokuk. In quity. 
- 


Jno. A. McLean and WittiaAm Harmon, Complainants, 


is 


JOHN W. Llonps, Assignee, and others, Defendants. 


It is agreed by counsel for the respective parties— 

1. That the printed volume, marked “ Volame 1,” with the an- 
swer of the defendant, Hobbs, and filed herein with such answer 
_— Keb’y 15th, 1SS1, contain true copies of the original pleadings, ex- 
hibits, evidence, depositions, documents, briefs, findings of facts,and 
opinions of the court, ana other Papers as therein shown in the Case 
in the Court of Claims of the United States, at Washington, 1). os 
whereim Campbell K. Peck was the plaintiff, and the United States 
was the defendant, being the case in which the money in contro- 
versy in this case was recovered. 

2. That such volume or any part thereof may be used by the 
counsel for either party on the trial of this cause the same as the 
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original thereof, or duly certified copies could be used, but subjeet 
to all objections which could be made to the originals. 
St. Paul, April 7, 1881. 
CHAS. E. FLANDAU & WALTER H. SANBORN, 
Solicitors for Complainants. 
i. \GE RMAN, McCRARY, HAGERMAN, 
Solicitors for Defendant, Ino. W. Hobbs, Assignee. 


5OY 3 DEFENDANTS EXHIBIT eg te ae 
Stipulation. 


In the Circuit Court of the United States for the District of lowa, at 
Keokuk. In Equity. 


Joun A, MeLean and Wa. Harmon, Complainants, 
against 
Joun W. Topps, Assignee, & others, Defendants. 


In the above cause it Is agreed between counsel as follows : 

Exh. No.16.—1. That the pipers marked Exhibit ‘“A™ and in vol- 
ume 2, with the answer-of the defendant, Hobbs, 1s a true copy of the 
original petition, endorsements, exhibits, and affidavit thereto in the 
ease of C. kK. Peck against the United States im the Court of Claims, 
being the casein which the money in controversy in this cause was 
recovered. 

IMexh. No. 6.—2. That the printed record marked Exhibit B in said 
volume Z Isa irue COPY of the record 11) sald Cause Of} appeal 
the Supre me Court of the United States, se far as the same purports 


to be. 
That the printed copy of the opinion of the Supreme Court tn 
said cause In said volume 2 is a true copy of said opinion, 
593 xh. No. 7.—4. That the printed paper marked exhibit 


“DPD in said volume 2 1s a true copy of the origimal motion 
and exhibits of John W. Hobbs, assignee, to be substituted as the 
plaimtif? filed in said cause in the Supreme Court. 

exh. No.8.—o. That sp printed paper marked Exhibit * 2° in said 
volume 2 is a true copy of the second motion and exhibits of such 
assignee, to be peta d iis plaintiff 11) the sad Cause, 

Exh. No. 14.—t. That the paper Exhibit D?in said volume 2 is a 
true copy of pape rs filed in Supreme Court on first motion to sub- 
stitute as filed DV Sanborn «& Kaine. 

Exh. Nos. 9and 13.—7: That the paper Exhibit “ F” and “FF?” in 
said volume 2 area true copies of the briefs filed on motion to substi- 
tute in the foe sh me Court on behalf of the said assien 

Exh. No. 9d.—s, ‘That the paper Exhibit “G” in said volume 2 are 
the coples of iffidavit of Mrs. Hl. A. Peck and brief on her behalf 
submitted to Supreme (Court on second motion LO substitute. 

Exh. No. tO—9. That the paper Exhibit H.in said volume 2 is a 
true copy of brief on motion to substitute assignee made in the Court 

of Claims on behalf of the aussloenee, 
yo -Exh. No. 11.—10. That Exhibit “I” in said volume 2 are 

true copies of the opinion of the Court of Claims and of the 
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dissenting opinion of Justice North on the motion to substitute as- 
slgenee. 

Exh. No. 12.—11: That the paper Exhibit “J” in said volume 2 
are true copies of the orders and judgments of the Court of Claims 
substituting said Hobbs as assignee, and giving judgment in his 
favor against the United States. 

Exh. No. 15.—12. That the paper attached hereto, marked Exhibit 
100, is a true COPY of the afhidavit of John B. Sanborn and Charles 
King submitted to the Court of Claims on the hearing of the motion 
In said cause to substitute said assignee. | 

lo. That the Exhibit “I” is a true copy of the opinion of the 
Court of Claims and dissenting opinion of Justice North on the mo- 
tion to substitute assignee. 

1-4. That the foregoing copies May be used in the trial of this 
CaUSC, subject to all objections that could be made to the originals 
or true certified coples thereof, but counsel tor defendant shall offer 

such testimony before the examiner, at Keokuk, which they may 
desire to offer, to be identified and for the noting of objection. 
CHAS. E. FLANDRAU & WALTER H. SANBORN, 
Nolicitor- for Complainant. 
HAGERMAN, McCRARY & HAGERMAN, 


Nolicitors for Defendant. 


595 [| Endorsed :] Cireuit court of U.S., district of Iowa, at Keo- 

kuk. Jno. McLean ef al., complainants, against John W. 
Hobbs, assIgnee, & others, defendants. Stipulation. Chas. E. Flan- 
drau-& Walter H. Sanborn, solicitors for complainant-. 


ad 


HOG DEFENDANTS Exnirmit No. 15. (100.) P. T. L. 
Lonite a States Court of Claims. 


Iliven A. Peck, Adm’x of the Estate of Campbell 
K. Peck, deed af, 11682 


is, 
: THE UNITED STATES. | | 


DistRiIcT OF COLUMBIA, 
(County of Washington. } 


5 AS : 


Joun B. SANBORN and CHARLES KING, being first duly sworn, does, 
each for himself, depose and say: 

That he is, and for more than 20 years last past has been, an at- 
torney and counsellor-at-law, and engaged in the practice of t! 
proffession during said time, and that he is, and for more than 10 
Veal last prast has been, a member of the bar of the honorable 
Court of Claims, duly admitted and qualified Lo practice at sald bar, 

and that from July, 1866, to July, 1878, these deponents were 
597  copartners in the practice of the law at Washington, in the 
District of Columbia. 

And deponents further say that heretofore, on or about the eight 

day of March, A. L). S77, Campbell KK. Peck, how deceased, placed 
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in their hands for collection a claim against the United States for 
¢ 91,900.00 for 6.000 cords of wood delivered and to be delivered at 
the military station north of Touwrgue river, Montana Territory, be- 
tween the 30th day of September, 1876, and the first day of July, 
IS77, at the contract rate of $8.65 per cord, and then and there ex- 
ecuted and delivered to the deponents an irrevocable power of at- 
torney, which is hereto attached and made part hereof, and depo- 
nents says that they prosecuted said claim before the quartermaster 
general’s bureau and the War Department with diligence and all 
the abilitv at their command, and received the final decision of the 

War Department thereon on the 20th day of September, 1877,'and 

as soon thereafter as thet r business would permit, and on the 
DOS first day of Novenurber, ; eS ER 4, COMIMenhce “ a suit in the 

Court of Claims against ti United States for the recovery of 
the balance of said claim and all iterns of claim connected there- 
with, and prosecuted the same with all diligence to final judgment 
in said court, and that appeals were taken from the Judgment of 
said court by the United States and the claimant, and that depo- 
nents hi ave appeare dand pProusec uted the appre ‘aloof the claimant in the 
Supreme Court, and successfully defended against the appeal of the 
United States, and have catised said case to. be remanded to this Court 
for final judgement. 

And deponents say that said case has been of a eritieal and la- 
borrous character; that the witnesses therein resided on the remote 
frontiers, and that it required a great amount of time and a large 
expenditure of money to obtain their testimony, and that more than 
Ss? OOOO has been expended by deponents in witness fees, travel- 
ling expenses, and printing bills in connection with the prosecution 

and trials of said cause. 
Oy) And deponents say that when employed by said Campbell 

KK. Peck to take charge and conduct said case said Peck 
promised and agreed tospay all expenses and disbursements con- 
nected therewith on demand, and to pay liberally 8 the profes- 
sional services required and rendered in said cause, but that when 
suid S1O.900.00 was collected from the War Department said Peck 
stated that he was financially embarrassed, and requested deponents 
to pay over the whole amount of the same to him and reeeive their 
compensation for the collection of that amount out of the balance 
* that might be collected on said claim through the courts or other- 
Wise. 

And deponents say that they continued in the employme nt of the 
complainant in the prosecution of said cause up to the time of his 
death, and never had any notice or knowledge of his bankrupteyv 
until after his decease, and prepared said case for trial and tried 

the same in this court after said adjudication in bankruptey 
600° without any notice from said assignee in bankruptcy, or other- 
wise, that said claimant had been adjudicated a bankrupt. 

And deponents say that after said adjudication sald claimant, 
Campbell K. Peek, was permitted by the said assignee In bankruptcy 
to retain the control and management of said cause, incur expenses 
In connection therewith, and employ professional services and_ to 
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devote his own time and energies to the prosecution of said claim, 
and thereby to acquire and have an interest therein subsequent to 
his bankruptey, which at his death descended by operation of law 
to his personal representatives, 

And deponents say that since the death of said Campbell Ix. Peck 
the present claimant, Helen A. Peck, administratrix of said estate, 
has been substituted by order of the Supreme Court of the United 
States as claimant in said cause, and that deponents have appeared 

as attorneys and tried said cause on appeals in the Supreme 
601 Court of the United States, and that forall said services, dix- 

bursements, and expenses no compensation has been paid by 
said Campbell K. Peck or said Helen A. Peck, and that said services, 
expenses, and disbursments are reasonably worth and of the value 
of ten thousand (10,000) dollars, and that the estate of Campbell K. 
Peck is insolvent, and that the deponents are compelled to look 
wholly to fo judgment in this cause fer their compensation. 

Wherefor the deponents ask that the motion of John W. Hobbs, 
assignee In bankruptey of Campbell Kk. Peck, to be substituted as 
claimant in this action, be denied, and that deponents be adjudged 
to have a lien upon the judgment against the United States entered 
in this cause for the sum and amount of ten thousand (10,000) dol- 
lars for expenses and disbursments incurred therein as aforesaid. 

JOHN B. SANBORN. 
CHARLES KING. 
Sworn to and subseribed before Mie, this 24th day of April, ISSO. 
[SEAL. | L. C. YOUNG, 
Notary Public. 


H02 In the Court of Claims, Washington, D. C. 


“a certify that the foregoing Isa true CcOpy of record. 
In testimony whereof, | hereunto set my hand and affix the seal 
of said Court of Claims, this 27th day of May, A. D. 1880. 


[ SEAL. ] JOHN RANDOLPH, 
Asst. CTk C’t of Claims. - 
(05 | Mndorsed :| Exhibit 100. Hl. MeCott. for Hobbs. Flan- 


don & Sanborn, for pUttT. 
GO4 DEFENDANT'S Exuipit No. 26.—P. T. L. 


APRIL 26TH, 1879. 
Hfon. Gen. W. McCrary, Sec’y of War, Washington, D. C. 

Dear Sir: Enclosed find notice that John W. Hobbs, assignee mn 
bankruptey of C. K. Peck, is the owner of a certain judgment re- 
cently rendered in favor of C. kK. Peck in the Court of Claims. 

Please place the notice on file and acknowledge receipt. If any 
further notice is required to preserve our rights, please let me know. 

Yours, very respectfully, 
JAMES HAGERMAN 


o0—1/70 
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605 In the Matter of the Estate of CAMPBELL Kk. Peck, Bankrupt. 


To the United States of America, its officers, and agents : 

Notice is hereby given that undersigned is the duly appointed and 
‘qualified assignee of the estate of Campbell kK. Peck, bankrupt, who 
was duly adjudged a bankrupt by the district court of the United 
States for the district of Lowa. That said adjudication was made on 
his own petition, and is dated August 51st, 1878. A certified copy of 
sald adjudication is herewith attached, : 

That on the 13th day of September, 1878, the undersigned was 
duly appointed assignee in bankruptcy of the estate of Campbell K. 
Peck, bankrupt, of whatever kind of which he was possessed, or In 
Which he was entrusted or entitled to have on the 5ist day of Au- 
gust, 1S78; with all his books and papers retaining thereto, was duly 
assigned to the undersigned as his assignee as aforesaid, a true copy 
of said appointment and deed of assignment herewith attached, 
Whereby the undersigned became and is entitled to take and receive 
the same, and all benefits arising therefrom. 

At the time of said adjudication and said assignment and said 
bankrupt there was pending in the Court of Claims of the United 
States of America a claim for $43,113.63, growing out of and pursu- 
ant to certain contracts of said Campbell KK. Peck with the United 
States Government, said claim being numbered 11852. 

That on the 10th day of February, IS79, said claim was finally , 
acted upon, and judgment of said Court of Claims rendered in his 
favor for the sum of $43,115.65. 

Now, this is to give vou notice that [am assignee as aforesaid ; am. 
the legal owner of said claim and judgment, as such assignee, and 
by reason of the premises aforesaid. And you are required to pay 
the same to me as such assignee, to be distributed among his eredi- 
tors as provided by law. That no assessment of the cause has been 
made by me or by any authority to any one to take or receive the 
same, and that McCrary, Hagerman & McCrary are my attorneys, 
and authorized to act for me in the premises. 

Keokuk, lowa, February 24th, 1879. 


606 (Ioxn. 26.) 
APRIL 26TH, 1879. 

Hon. John Sherman, Sec’y of the Treasury, Washington, D. C. 

Dear Str: Enelosed tind notice that Jolin W. Hobbs, assignee In 
bankruptcy of C. kt. Peck, is the owner of a certain judgment. re- ‘ 
cently rendered in favor of C. kK. Peck against The United States in 
the Court of Claims. : 

Please place the notice on file and acknowledge receipt. 

If any further notice is required to preserve our rights please let 
me know. : 

Yours respectfully, 


JAMES HAGERMAN, 
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. Ocr. 117TH, 1879. 


Hon. Chas. Devins, Attorney General, Washington, D. C. 

Drar Str: In the ease of C. kK. Peck against the United States, in 
which judgment was recovered by the plaintif for about $45,000 in 
the Court of Claims, and from which the United States has appealed, 
I represent the assignee in bankruptcy of Mr. Peck, who is the 
owner of said judgment. 

I desire to move in the case In the Supreme Court for the substitu- 
tion of the assignee, Mr. John W> Hobbs, of this city, as plaintiff, or 
defendant in error. 

Have you as yet made any arrangements for the submission of 
the case under thesixty days’ rule, and if not, would you be willing 
to so submit the case after Mr. Hobbs, the assignee, is substituted 

| as plaintiff? 

GOS The case should not be submitted until after the assignee 
is substituted as plaintiff. 

If vou will kindly answer these inquines it will greatly accom- 
modate me. Our fall courts are in session now and I do not wish 
to come at once to the Supreme Court. 

Yours very truly, 
JAMES HAGERMAN. 

. s.—( ‘ertitied COPy of the bankruptey proceedings and Hobbs’ 
appointment as assignee Is filed with the Secretary of the Treasury. 
I had it filed to stop payment to Peck. 


609 DEFENDANTS Exuipit No. 35. P. T. L. 
Stipulation. 
In the Cireuit Court of the United States for the District of lowa. 


HarMoN & McLean, Complainants, 
against 
Joun W. Honps, Assignee. 

It is agreed between above parties that the record entries of Su- 
preme Court of the United States and of Court of Claims and mo- 
tion to substitute Hobbs as assignee in Court of Claims may be 
copied and certified by clerks of said courts, and Upon filing such 
copies with P. T. Lomax, examiner, the same shall be considered 
as offered in evidence, subject to all objections as to materiality and 
competency. 

Notice to be given to complainants’ counsel and inspection of the 
papers to be filed, when such copies filed with examiner, and before 
the conclusion of the complainants’ case in rebuttal. 

CRAIG & COLLIER, 
HAGERMAN, McCRARY & HAGERMAN, 
Solicitors for Defendant. 
WALTER SANBORN & CHAS. E. FLANDRAU, 
Compl ts’ Sol’rs. 
Aug’t 31, 81. 
[Endorsed :] Defendant’s Ex. 55. P. T. L. 
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610 DEFENDANT'S Exuipsit No. 36. P. T. L. 


St ipulation : 


Tn the Circuit Court of the United States for the District of Iowa 
Southern Division, at Keokuk. 


} 


Wa. Harmon & Jno. A. McLEAN, Complainants, 
Uv. 
Joun W. Horps, Assignee, Defendant. 


Cross-bill brought by John W. Hobbs against Harmon & McLean. 


It is agreed between counsel for above parties that, 1f jurisdic- 
tion has been or shall be acquired in the above case on ihe cross- 
bill of the defendant, that the testimony already taken in this cause, 
so far as applicable, may be used in the trial of the issues joined on 
the cross-bill without retaking same. This is without prejudice to 
the plea of complainants to the jurisdiction on said cross-bill. 

, ORAIG & COLLIER, 
HAGERMAN, McCRARY & HAGERMAN, 
Attys for Complainants in Oross-bill. 
WALTER SANBORN & CHAS. E. FLANDRAU, 
kor Def 'ts mn Cross-bill. 
Aug. 51, 1SS1. 


O11 [Kndorsed:] Wm. Harmon and Jas. A. McLean vs. Jno. 
—  W. Tlobbs, assignee. Stipulation as to testimony in cross- 
bill. Def’t’s Exhibit No. 36. PB. T. I. 


G12 Kix. of def’d'ts No. 5, P. T. L. United States of Ameriea. 
Court of Claims. Campbell K. Peck vs. The United States. 

No. 118352. Petition. Filed Nov. 7, 1877.) J. RR. Sanborn & King, 
claimants attorneys, — | 

Volume “1.0 with defendant’s, John W. Hobbs’, answer in U. S. 
circuit court: for Lowa in case of Harmon & MeLean v. Hobbs, as- 
slonee, cf al. In) equity. 

riled leb’y lo, 1881. 

H. kK. LOVE, Clerk. 
By ERIE J. LEAH, Dep. 


613 Exnibpir“A.” Filed November 7th,1877. J.R., Ass’t Clerk 
Uxirep STATES OF AMERICA: 
C‘ourt of Claims. 


CAMPBELL Kk. Peck 
against ‘ No.—. 
THe UNirep STATES. 


— Ast. Campbell K. Peck, respectfully complaining, shows to this 
honorable court and states that he is a citizen of the United States. 
and a resident of Keokuk, in‘the State of Iowa. | 
2d. That heretofore, on or about the 17th day of August, A. D. 
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1876, Major Benjamin C. Card, quartermaster in the Army of the 
United States and chief quartermaster of the Department of Dakota, 
then being such officer in the service of the United States of America, 
and acting for and on behalf of the United States, did make 
614 and enter into a contract in writing to and with your peti- 
tioner,. Campbell K. Peck, in the words and _ figures fol- 
lowing, Viz: 
Exuipit “ B.” 


‘Articles of agreement entered into this seventeenth (17) day of 
August, in the year of our Lord one thousand eight hundred and 
seventy-six (1576), between Major Benjamin C. Card, quartermaster 
U.S. Army, chief quartermaster of the Department of Dakota, an 
officer in the service of the United States of America, and his sue- 
CeSsOrs nN office, for and on behalf of the United States of America, 
of the first part, and Campbell Kk. Peck, doing business under the 
firm name of Durfee & Peck, of Leavenworth, county of Leaven- 
worth, in the State of Kansas, of the second part. 

This agreement witnesseth that the said Major Benjamin C. Card, 
quartermaster U.S. A., for and on behalf of the United States of 
America, and the said Campbell Kk. Peck, for himself, his heirs, ex- 
ecutors, administrators, and assigns, have mutually agreed, and by 
these presents do mutually covenant and agree, to and with each 
other, as follows: 

I. That the said Campbell K. Peck, lis heirs, assigns, adminis- 
trators, and executors shall supply or cause to be supplied and de- 
livered to the quartermaster’s department at the military station of, 
at, or near the mouth of Tongue river, Montana Territory, eight 
hundred (S800) tons of good merchantable hay, the delivery of which 
shall COotImMence Oh Or before the first day ot October, LS76, and be 
completed on or before the thirty-first day of January, 1877, and 
the deliveries shall be at the rate of two hundred tons per month, 
or more, until the whole quantity shall have been delivered. Also, 

(6) (VOD) six thousand cords of wood soft wood. or such other 
615 greater quantity of wood as may be required from time to 

time for the wants of said station during the fiscal year com- 
mencing July Ist, 1876, and ending June 50th, 1877. 

II. That the said Campbell K. Peck shall furnish and deliver, at 
said station, the aforesaid wood and hay between the first of July, 
1S76, and the 30th of June, 1877, in such quantities and at such 
time as the receiving officer may require, as set forth in article J 
of this agreement. 

Ill. That the said wood and hay, when delivered, shall be sub- 
ject to inspection on behalf of the United States, as provided for by 
general orders No. Si, dated headquarters Department of Dakota, 
October 51st, 1873. 

IV. That in case of failure on the part of the said Campbell K. 
Peck, his agents, heirs, and assigns, party of the second part, to de- 
liver any part of the supplies as stipulated by this contract, then the 
party of the first part shall have the power to supply the deficiency, 
by purehase or otherwise, and the said party of the second part shall 
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pay the difference in cost, and any money due said party of the 
second part may be used and apphed to such payment. 

V. That payment shall be made in the customary manner, upon 
the delivery of the supplies, as stipulated in article I of this agree- 
ment, provided the voucher is complete, reciting that the hay and 
wood has been inspected as required, and provided that the con- 
tractor is not indebted to the United States under article IV of this 
agreement, In the funds furnished by the Government for public 
disbursement, and in the event of the contracting officer being with- 
out funds when payment is due, then payment shall be made as soon 

thereafter as funds shall be received by him for that purpose. 
G16 VI. Phat the said Camapbell K. Peck, party of the second 

part, shall receive the sum of thirty-four dollars and seventy- 
five cents (834.75) for each and every ton of two thousand pounds of 
hay, and eight dollars and sixty- -five cents ($8.65 ) for each and every 
cord of wood delivered and accepted, as stipulated in articles I and 
I] of this agreement, and that at any time when two hundred (200) 
tons of hay, and one thousand (1,000) cords of wood shall have been 
delivered, inspected, and received, a voucher may be made up, and 
payment made thereon for one hundred tons of hay and five hundred 
cords of wood of the same, and thereafter for the quantity of hay 
and wood as delivered, until the last delivery under this agreement, 
when the one hundred tons of hay and five hundred cords of wood 
reserved shall be paid for. 

VII. It is expressly understood that authority is granted to the 
party of the second part to cut, for the purpose of executing this’ 
agreement, Upon any oe of the military reservation at the afore- 
said station, outside of a circle of one-half a. mile from the adju- 
tant’s office of that said salt 

VIIL. That the said party of the second part shall be entitled to 
military protection in the execution of this contract or agreement, 
whenever, from the hostilities of the Indians, it may be deemed 
necessary by the post commander, whose duty it shall be to furnish 
protection to the extent of his power; this stipulation to give no 
foundation for any claim against the Government:-for damages from 
fndians, or for any detriment arising from their depredations or 
hostilities. : 
IX. [It is expressly understood that this contract or agree- 
617 ment shall net be so construed as to Involve the Government 

inany obligation for the future payment of money in excess 
of the appropri: itions for the fiseal year ending June 30th, 1877. 

X. It is further stipulated and agreed between the parties to this 
contract that, upon mutual agreement, it may be changed, altered, 
modified, orabrogated, inwholeorin part; but no such change, alter- 
aation, modification, or abrogation shall be interpreted as entitling 
the party of the second part to an Increased rate or compensation 
over the rate or compensation specified in article VI of this agree- 
bent. 

XI. Phat no member of Congress, no officer or agent of the Gov- 
—ernment, norany person employed in the publie service, shall be ad- 


ee 
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mitted to any share in this contract or agreement, or to any benefit 
which may arise therefrom. 

AIT. That this contract or agreement is made subject to the ap- 
proval of the commanding general of the Department of Dakota, and 
of the military division of the Missouri. , 

In witness whereof the undersigned have hereunto placed their 
hands and seals, the day and date first above written. 


(S’o’d) BENJ. C. CARD, [SEAL. | 
Cuarte rmaster, U/ Ss. A. 
(S’g"d) CAMPBELL Kk. PECK. [srat.] 
In presence of— 
(S’o"d) I. B. LOYD. 
, (S’o'd) A. M. PETTIT. 


Which contract was duly appproved by the commanding 
generals of the department of Dakota, and of the military division 
of Missouri. 
618 ord. And your petitioner avers that no other or greater 
quantity of wood than six thousand cords of wood was re- 
quired for the wants of said station during the fiscal year commenc- 
ing July Ist, 1876, and ending June 380th, 1877, and avers that he 
supplied and caused to be supplied and delivered to the (uarter- 
master’s Department of the United States Army, during the fiscal 
vear aforesaid, at the places aforesaid, four thousand five hundred 
cords of wood of the quality described and specified in said contract, 
and fifteen hundred cords of dry wood of superior quality to that 
specified in said contract, from time to time during said vear, for the 
wants of said station, making six thousand cords of wood, as pro- 
vided in said contract. 

4th. And your petitioner avers that he did not furnish said eight 
hundred tons of hay, as provided by the terms of said contract, 
and caused to be furnished forty-six tons of said hay (and 
twelve tons which was paid for at the rate of fifty dollars per ton), 
Which has been paid for at said contract price by the defendant 
Be And your petitioner avers that he was prevented from furnishing 
said hav, and fully performing said contract according to its terms, 

by the defendant, as more fully appears by the following allegations. 

That when said contract was made it was specially understood 

and agreed by and between your petitioner and said Benjamin C. 
Card, chief quartermaster of the Department of Dakota, and major, 
United States Army, that said hay in said contract provided to be 
> furnished, could be cut on the meadows at and near the mouth of 
the Yellowstone river, and be transported to the cantonment on 
Tongue river by steamboats, and that the same could not 
619 be eut nor furnished from any other point. And your peti- 
— tioner avers that said hav could not be cut nor furnished 
from any other point than said meadows near the mouth of the 
Yellowstone river, as the defendant, by all its officers and agents 

in the military department of Dakota, then and there well knew. 
And your petitioner avers that said meadows near the mouth of the 
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Yellowstone river were on the public lands and near the military 
reservation of Fort Buford, and wholly under the control of the 
military authorities of the United States. 

And your petitioner avers that, immediately after the execution 
of said contract with the United States, as aforesaid, which was not 
done on the day of the date of the same, but on or about the twenty- 
seventh day of August, A. D. 1876; and on the twenty-ninth day of 
August, 1876, he procured mowers, horses, hay-presses, with teams, 
and boats, and emplovees, and all other material necessary to secure 
said hay without delay, and sent them forward forthwith to said 
meadows,and to theonly place and point where said hay could be pro- 
cured under said contract, and that, upon the arrival of said teams, 
men, and material to cut and secure said hay, and on or about the 
tenth day of September, A. D.1S76, the defendant, by and through the 
proper military authorities of the United States, prevented and pro- 
hibited the cutting of said hay on said meadows by your petitioner, 
and ordered and directed and provided that the same should be 
cut by the firm of Leighton & Jordan, sutlers at said Fort Butord, 
for the same cantonment and the use of the same troops as that pro- 
vided for in and by the contract with Vour petitioner. And your 

petitioner avers that the whole amount of grass that could 
620 be cut and made into hav on said meadows or anywhere on 

the Yellowstone river, did not exceed eight hundred tons, 
all of which said military authorities had directed and provided to 
be cut by said Leighton & Jordan, as aforesaid, immediately after 
said contract was made and entered into by vour petitioner, and for 
that purpose had given to said Leighton & Jordan permission to cut 
the same, and all of the same. 
oth. And your petitioner avers that Immediately upon ascertain- 
Ing that he would not be permitted to cut hav on said meadows, as 
contemplated by said contract, he demanded of the commanding 
officer of Fort Buford an escort to protect his men and property in 
making search for hay at other points, and in protecting said men 
and property while procuring the same, and that said escort was 
then and there deemed hecessaryv by sad Post commander, but all 
protection was then and there refused, and said men and teams pro- 
ceeded towards the cantonment on Tongue river without escort, 
and on or about the ISth dav of September, LS76, were attacked by 
hostile Indians, and twelve head of his working antmals were killed 
or run away, and his employees were unable to proceed in the exe- 
eution of said contract; and avers that no escort or protect1on Was 
ever furnished him during the time that he was to furnish said hay, 
as provided in said contract, and that without escort or protection 
it Was Impossible to furnish the hay provided for therein. 

6th. And your petitioner further avers that when said contract 
Was made as aforesaid, it Was expressly understood and agreed that 

said hay could and should be transported from the mouth of 
621 Yellowstone river, where it was to be cut, to the cantonment 
Ol} Tongue river, where it Was to be delivered by boats or 
transports on said river, which the officers or agents of the defendant 
represented and stated was navigable for that purpose. And your 


. " ~ Q ‘a * > * ng OOO we . Bye or ) 
ge : mes an? ree ea OS So eR Lee Lt RUC RT Tat be 
Ih Bea ay Ee I aS RS echt G0 Pee yy See eve) bees a ae 


JOHN W. HOBBS, &C., VS. JOHN A. MCT.EAN RET AL. 289 


petitioner avers that he had no personal knowledge of the condition 
of said river, and entered into said contract to furnish said hay 
relying upon said representations and reports of said officers and 
agents of the defendant. And your petitioner avers that said repre- 
sentations and statements were false and untrue, and that said 
Yellowstone river was not navigable, nor any part thereof, for any 
purpose after the date of said contract, until May, A. D. 1877, and 
that no portion of said hay could have been transported up the same 
after the date of said contract, and could have been transported only 
by land. And your petitioner further alleges that there was no 
grass hor hay within one hundred and fiftv miles of said canton- 
ment on Tongue river, and no grass nor hay at any point to fill 
sald contract, except at said meadows near the mouth of the Yellow- 
stone as aforesaid. 
7th. Your petitioner further avers that said six thousand cords 

of wood was Inspected, measured, and received by the proper ofiicers 
of the United States, as provided by general orders No. 87, head- 
quarters, Department of Dakota, October 51st, 1875, as provided in 
said contract, and that the failure to furnish said hay by your peti- 
tioner was the result of the failure of the United States to stand to 
and abide by the terms of said contract on its part as aforesaid, and 
that no deficieney or cost of said hay can lawfully be charged as an 
Olfset against hid claim for wood under said contract. And your 

petitioner avers that payment has not been made to him in 
622 the customary manner, upon the delivery of supplies, as stipu- 

lated in article one of said agreement, and that, although the 
voucher delivered to him for said six thousand cords of wood was 
complete, reciting that said wood had been inspected as required, as 
more fully appears by said voucher, which is hereto attached and 
marked Exhibit “A,” and made a part of thus petition, whereby the 
United States became indebted to your petitioner in the sum of fifty- 
one thousand and nine hundred dollars, and although said contract- 
Ing officer had funds to pay the same, still your petitioner was 
allowed and paid thereon the sum of ten thousand nine hundred 
and nineteen ;°,4, dollars, and no more; and avers that the United 
States failed and refused to pay your petitioner the balance of forty 
thousand nine hundred and eighty ;°,%, dollars due him for said 
wood, for the reason that they claimed that he was indebted to 
the United States in that sum under the fourth article of said agree- 
ment; whereas, in truth and fact, he was not indebted to the United 
States in that sum, nor any other sum, under said article in said 
agreement, or otherwise, and your petitioner alleges that said hay 
specified in said Exhibit “A,” as provided by the Government to 
supply deficiencies in said contract, as provided in article IV, did 
not cost and was not of the value of forty-nine thousand thirty- 
nine dollars and sixty-seven cents ($49,059.67), and did not neces- 
sarily cost to secure and transport the same more than ten thousand 
($10,000) dollars, and was not worth or of any velue whatever, and 
after the delivery of the same was wasted and destroyed, and not 
consumed or used by the United States. 

oi—1i0 
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Sth. Your p.titioner further avers that, upon the refusal of 
625 the chief quartermaster of the Department of Dakota to pay 
— the said contract price for said six thousand cords of 
wood, or any part thercof, he submitted his claim for the same, to 
wit, “ae fifty-one thousand and nine hundred dollars to the honor- 
able Secretary of War, who, on the 20th day ot Septem ber, A. D. 
1S77, made an order and decision thereon, which decision, and the 
letter advising your petitioner of the same, is hereto attached and 
marked Exhibit “B,” and made part of this petition. 
9th. Your petitioner further avers that thereafterwards, and on the 
Sth day of October, A. D. 1877, he presented his said claim, with a copy 
of said letter from: the Ton. Secre tary ot War, to the chief quarter- 
master, Department of Dakot: a, for the payment therein ordered, and 
Was paid Dy said chief quartermaster the sum of ten thousand nine 
hundred and nineteen “9 dollars, as therein directed, and that 
vouchers and statements were thereupon signed by him and by the 
-elief quartermaster making said payment, which account, receipt, 
and Statement, slened hy the respective parties, is hereto attached 
and marked Exhibit “A.” and made a part of this petition, as afore- 
said. ; 
lOth. And veur petitioner avers that he has been paid no other 
larger sum than said ten thousand nine hundred and = nine- 
teen Ad dollars on account of said wood, and that the United States 
remain indebted to him for said wood, delivered under said contract, 
in the sum of forty thousand nine hundred and eighty dollars and 
oo Cents 
Lith. And for furthe rand other cause of action, your petitioner 
further avers the at on or about the first day, of October, A. D. 1876, 
he was ordered and direeted, by the commanding otheer ot 
2-4 the United States Army, at said cantonment at ‘Tongue river, 
TO yy rform work and labor not provided for by sald contract, 
viz: to cut, haul, and deliver fifteen hundred cords of dry hard 


} 


wood, and that he did cut, haul, and deliver the same pursuant to 
sald orders, and that he reccived credits therefor at the contract rate 
for green wood only ; and avers that said extra work and labor per- 
formed by him cutting and hauling said dry wood was worth, 


and of 1 ne value of, fifteen hundred dollars ($1,500.00), and that the 
United States have not paid the same, nor any part thereof. 
[Zip 2 \nd for a further and other cause of action your petitioner 


avers that heretofore, and on or about the 10th day ot Septem ber, 
A.D. 1876, he was the owner, and in the lawful possession of a steam 
hay press, of the valuc of seventeen lundred and forty-six dollars 
($1,746), and of one “ Beater press,” of the value of three hundred 
and eighty-seven dollars (8387), and of a certain lot of wire for 
baling hay of the value of nine hundred and forty-two dollars and 
ninety cents ($942.90); and that said property, and all of the 
same, Was then and there taken posse ssion of and ay) ypropriated by 
the United States, and used in baling hay, and continued to be used 
until worn out and destroved and rendered worthless, and that said 
appropriation was made by and through Lieutenant Charles G. 
Penney, acting assistant quartermaster, United States Army, and 
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post quartermaster at Fort Buford, whereby the United States be- 
came indebted to your petitioner in thi further sum of three thou- 
sand and ninety-five dollars and ninety cents ($3,095.90) and have 
paid thereon the sum of nine hundred and forty-two dollars and 
ninety cents ($942.90), and no more, and remain indebted to 
625 your petitioner, on account of said property, in the sum of 
twothousand one hundred and thirty-three dollars ($2,133.00). 
13th. And for a further and other cause of action your petitioner 
avers that all the country for a space of ten miles around the can- 
tonment on Tongue river was, during the time from August 17th, 
1876, to July Ist, 1877, under the exclusive control of the defendant, 
and occupied by a portion of the Army of the United States, and 
that while your petitioner Was engaged in the exeeution of said con- 
tract, and in the month of October, 1876, the commanding officer of 
ithe United States Army, at said cantonment, did order that your 
petitioner should -eut no wood nor draw any wood that was cut 
within ten miles of the adjutant’s office, and that eighteen teams of 
your petitioner, with wagons and men connected therewith, remained 
idle as the result of said order for sane gry days, and that the 
time and labor of said teams, so ap propriated | yy the United States, 
was reasonably worth and of the value of five dollars per day for 
each team and man, and in the aggregate sum of eighteen hundred 
anid ninety dollars. 
l4th. And for a further and other cause of action, your petitioner 
alleges that on the 19th day of December, A. D. 1876, Col. A. A. 
Miles, 5th United States infantry, was in command of said canton- 
ment and the officer of the defendant highest in ri ank at said can- 
tonment, and that on said 10th dav of December, A. D. 1876, said 
Col. A. A. Miles issued an order in the words and figures follow- 
Ing, VIZ: 


626 3 OrricE A. A. Q. M. CANTONMENT, 
TONGUE River, Montana, Dee. 19th, 1876. 


Mr. Covkendall, agent for wood contractor 


: af er By 1: Oy 
Pins J have Mae honor to inform you that by direction of Col. 
r, ee. ‘Miles h US. infantry, commanding, you are prohibited 


from cutting vreen timber within three miles from the mouth of the 
‘Tongue river 
Very respectfully, your obedient servant, 
Signed) ~EDW. W. RANDALL, 
lst Lieut. oth U.S. nifty, A. A. (). M. 
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tract, in the purchase of supplies and moving the same to said can- 
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tonment, Which was more than four hundred miles from settlements 
or any civilized community. 

And your petitioner avers that said Col. Miles was in command 
of a large force of United States troops, and able and intent upon 
the execution “of said order, and that he was thereby compelled 

to cease cutting between one-half miles and three miles from 
627 — said post.and the adjutant’s office thereof, and was compelled 

tocutall of said six thousand cords of wood, an average distance 
of four miles further from said cantonment than required to do in and 
by the said contract, and that by the said breach of said stipulation 
of said contract, providing that your petitioner might cut said wood 
outside of, a circle one-half mile distant from the adjute int’s office, 
your petitioner sustained damages to the amount of ten thousand 
dollars. | 

And your petitioner further avers that he has at all times borne 
true allegiance to the Government of the United States, and has not 
in any way voluntarily aided, abetted, or given cncouragement to 
the rebellion agaist said Government. | ; 

Wherefore the claimant demands judgment against the United 
States for the sum of fifty-five thousand three dollars and sixty-three 
cents. 


SANBORN & KING, 


Attorneys for Claimant. 


Unirep Srates oF AMERICA, | . 
. . . . : as ae « 
Distriet of Minnesota, J 


John B. Sanborn, being first duly sworn, deposes and says that 
he is one of the attorneys for the claimant in the above-entitled 
action; that no assignment or transfer of said claim, or any part 
thereof, or any Interest therein, has been made except as ino said 
petition stated, and that said claimant is justly entitled to the 
amount therein claimed from the United States, after allowing all 
just credits and offsets, and that he believes the facts as stated In 
suld petition are true. 


JOHN B. SANBORN, 


O25 ~ Subseribed and sworn to before me, this Ist dav of Novem- 
ber, A. D. 1877. | 
[SEAL | | H. E. MANN, Clerk. 


Post Oftice ade lress Or ¢ ‘ampbe 1] Ix. J Peck, Keokuk, low: :: Sanborn 
& King, Washington, D.C, 
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Exuibir “A,” (referred to in petition.) 
Form No. 9.—Voucher to Abstract “A.” 
The United States to Campbell K. Peek, D1 
Place and Date 
of Purchase. 
Cantonment, For the following supplies delivered at military 
Tongue station, mouth of Tongue river, M. T., under a con- 


| 


River, VI. ix tract of August 17. 1876, with Major Lb. Card, 
chiet qr. mr., Dept. of Dakota, for supplying and de- 
livering at said station SOO tons of hay and 6,000 
cords ot wood, as per vouchers attac ched, and re port 
filed herewith, viz: 

1S76. 

Septem ber 30, 300) cords wood ) 

November 25, 2,108 cords wood | 

Deeember 31, 3423 eords woot Total. 6.000 cords (a 


wari SS.60 per cord____ SO1000 OO 
LSii. ‘douall . 
June ou), >, 2 ify cords W Or ad | 
629 The contractor having failed tocomply with the stipulations 


of hiscontractin supplying the Lay as provided for, the Govern- 
ment was compelled to supply the deficiency by purchase and other- 
wise, as provided for in article 4 of the aforesaid contract, at the fol- 
lowing cost, V1Z: 


91,621 Ibs. hay, purchased by A. A. Q. M., at Tongue 


river, (@ S34.75 Oe TOD An. ~ «oo onc engl cle S1.501 9] 
Za,e12 ibs. hhay, purchased by A. A. Q. M. te Tongue 
river, (a & 50.00 DOF (Oth... ~~ ocean me ee ee OSU $l 


348,997 Ibs. hay, from Tort Buford, cost, ‘including orlg- 
nal price of hay, cost of baling and transportation, &e. 
See TOMets NOTUWIUE ..... + -.. -on neue eee 46,867 45 


49.039 67 
Deduct contraet price of said hay, (Mee ae a a S059 O4 


Difference in cost chargeable to contractor, as per article 
a aie ar Ne ee | re 


$10,919 37 
I certify that the above account is correct and just, and that the arti- 
cles have been acceunted for on the property returns for the quar- 
630 ters ending on the 30th of Sept., and Sist Dee., 1876, and 30th 
of June, 1877, of Lieut. E. W. Randall, 5 Int’y, A. A. Q. M., 
as shown by vouchers herewith. 
(S’o'd) . BENJ. C..CARD, 


(uartermaster. 


Received at St. Paul, Minn., the 8 of October, 1877, of Major B. 
C. Card, quartermaster U. S. army, the sum of ten thousand nine 
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hundred and nineteen (10,919 dollars and thirty-seven (57) cents, In 
full of the above account as the sum found due and allowed by the 
War Department. | 

~ (Signed in duplicate.) (S'e'd) CAMPBELL K. PECK. 


ae 


The within receipt for S1O919.57 is made as the sum found due 
and allowed by the War Department, and is not a receipt in full of 
all demands under the contract referred to within, and is not to be 
considered as in anywise as preventing the claimant from bringing 
suit for an alleged balance due under said contract, or to prejudice 4 
his claim for such balance in court. | , 

St. Paul, Minn., Oct. Sth, 1877. 

(S’o'd) | CAMPBELL Kk. PECK. 
(S’o'd) BENJ. C. CARD, 
: Quarles rpiaster. 


O51 | 7 korm No. 9. 
Voucher No. 2.) Abstract A. 
| OcTOBER, 1877. 


Campbell Ik. Peck. 
Se eee TOMAS DTT net see ee ne A ELE Ee 10.919 37-100 


Paid Sth October, 15877. 


No. 19917. 
Date—Oct. S, 1877. 
Amount—&s lool 57-100. 
Depository —Chicago, IL. 
Eexuipir “By” (referred to in petition.) 
Wak DEPARTMENT, 
WAsHInGtTon Crry, September 20th, 1877. 
Sik: Referring to your claim to be released from certain obliga- 
tions growing out of a contract with the United States for furnish- ts 
Ing and delivering hav and wood at the military post near Tongue 
river, Montana Verritory, | have the honor to inform you that Major 
Card, quartermaster United States army, having submitted a report 
In connection with and supplementary to report submitted by 
him on the S0th of June last, and said report having re- 
bo2 ceived the approval of the Quartermaster General, the fol- 
lowing order has been made thereon this day . 
“Respectfully returned to the Quartermaster Gener: if of the Keine. 
The claimant will now be paid the sum of $10,919.37, as recom- 
mended by the within report. This department can allow no greater 
sum; but in order that claimant may bring suit for an alleged bal- 
ance, he will be required to receipt for the above amount as the sum 
found due and allowed by the War Department, and will not be 
required to execute a receipt in full of all demands under his con- 
tract. 
Appheation for payment of the amount found due by the depart- 
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ment should be made to Major Card, chief quartermaster, Depart- 
ment of Dakota, at St. Paul, Minnesota. 
Very respectfully, your obedient servant, 
GEO. W. McCRARY, 
Secretary of War. 
Colonel C. kK. Peck, Keokuk Iowa. 


633 In the Court of Claims of the United States. December 
‘Term, A. D. 1876. 


| CAMPBELL K. PECK ) 
Vs. . No. 11832. 
THe Unrrep States. 


And now comes the Attorney General, on behalf of the United 
States, and answering the petition of the claimant herein, denies 
each and every allegation, therein contained, and asks judgment 
that the petition be dismissed. ies 

And as to so much of the said petition as avers that the said 
claimant has at all times borne true faith and allegiance to the 
Government of the United States, and has not in any way volun- 
tarily aided, abetted, or given encouragement to rebellion against 
the said Government, the Attorney General, in pursuance of the 
statute in such case provided, denies the said allegations, and asks 
“. » judgment according |y. 


THOMAS SIMONS, 


\ 
Assistant Attorne y Gene ral. 
O34 | Endorsed 4 No. — -_ vs. The United States. 
(general traverse. —— Te, assistant attorney general. 
O30) Kvidence for Claimant. 
Court of Claims. 
CAMPBELL Kk. PECK ) 
US. - SNo. 11832. 
a, _ ry v 7 i 
Tare Unrrep STates. J 
Index. 
Pag 

Call on the War Department, ee eG gh a. , y i ian aes ae ene | 
Reply of the War Department, filed January A SRR ae ry 2 
Deposition of HI. (;. Coy kendall spi" Soules inland’ ani. “artim ae ctetten evil arden: Wakes aad aaah pavhinns iene saga panei. aelapiatii al —- a! 
Exhibit A to deposition oft Hl. Cy. Coykendall Pe ee ae EO oe SOMES Fs a AO >) 
. Deposition of Robert Lb. Mason ina hail tle Aad Nin, ear cin pei le eae tay ~— te VEteae dew wa o -« 2) 
OI OSS of ORT eee NN! eS Ne TR Cee Te 44 
Louis H. Sanger .- i 6 chanelle dla aleainias hed htatiatiiaeasa tes stalin diaiahs HO 
F. F. Gerard_.__- a a ta eR a Df 
John A. MeLean a ND a RN iE Sa CE Ce, ue eee De 1 
Hl. G. Coy kendall (reealled). 2. | SAGE corners ey Pate a ae, aa eee 83 
William Harmon |. .__ ._-_-- PRAT eR ee re INE REE Se &.) 
Exhibit B to deposition of William Harmon a a a aN a ae OS 
Exhibit C to deposition i 2a ARE SEMITONES |. i cine on ceca: Lae ae ns On 
Deposition of Alex. SND SS) PERS oe ane See ee ae epén ceeds, wa erin ete oth mee ane 4 


SANBORN & KING, 
Attorneys of Record. 


te Aen ete alan de aE ant eee os 
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United States Court of Claims. 


CamppeLns Kk. Peck } 
is > No. 11832. 


Tue Unrrep Staves. } 


a 


And now comes the complainant in the above-entitled cause and 
‘moves this honorable court for an order calling upon the honorable 
Secretary of War to transmit to this court duly certified copies of the 
following papers, to wit: | 

Ist. Special order of General N. A. Miles prohibiting the cutting 
of green timber within ten miles of the adjutant’s office or post or 
ecantonment on Tongue river, Montana Territory, of date about Oc- 
tober 1, 1S76. 

2d. Contract between Lieut. C. G. Penney, post quartermaster of 
Fort Baford, Montana ‘Territory, and Leighton and Jordan, for cut- 

ting, stacking, or bailing hay on ‘or near the Fort Buford military 
reservation, which contract was made about August, 1S76, and exe- 
cuted in September and October following, and was for hay for use 
of the United States military forees at the cantonment on Tongue 
river, Montana Territory, or elsewhere. 

dd. Letter of General B.C. Card, quartermaster United States 
Army, chief quartermaster Department of Dakota, dated In August 
or the first of September, A. D. 1876, written and directed to either 
General Hazen, commanding post of Fort Buford, or to said C. G. 
Penney, post quartermaster of sald fort, authorizing the said con- 

tractors to cut said hay above referred Lo. 
Hob ith. Advertisement for proposals for transportation of freight 

by the quartermaster’s department, or any officer thereof, 
during the winter of 1876-77, from Fort Buford to Tongue river, 
Which advertisement was made during the autumn of 1876, and the 
offer of Campbell K. Peck to transport all such freight at three cents 
per pound per hundred miles, or for $102 per ton, which proposal 
Was made to and filed with the chief quartermaster of the depart- 
ment, at Saint Paul, Minn, 

oth. Letter of one William Harmon to said Lieut. Charles G, Pen- 
ney, acting assistant quartermaster, at Fort Buford, dated January 

15, IS77, and relating to steam hay presses, and the bill for the same. 
SANBORN & KING, 
Claimant's Attorneys. 
Washington, D. C., December 24, 1877. 


War DEPARTMENT, 
WASHINGTON Crry, January 19, 1878. — 
Sin: Referring to your request of December 24, 1877, for certain 
evidence in the case of Campbell K. Peck, No. 118382, vs. The United 
States, now pending in the Court of Claims, I am instructed by the 
Secretary of War to transmit the accompanying dulv authenticated 
coples of papers furnished by the Quartermaster General United 
States Army, to whom your communication was referred. 
Very respectfully, your obedient servant, 
HENRY GOODFELLOW, 
To the Clerk Court of Claims, ) Judge Advocate. 


Sete oF 


; « a cache a . AY 
a _ 7 Sy ms ts baat ¥ os aa wa eis ur ~~ py A ee Se > Oe b> 
? *: LO ey ee Se ee RS SC ae iti sie Te tag R OS aN RRM ath on RRR BE 
alee Srp Mar is Raa i ce Rs et a lide Weare niet Be Sie es oa Sin RUA sas coat tA ea SS 
5 cites RRR a ok SOR Se a er nS ae eae > ENE 


JOHN W. HOBPS, &¢., VS. JOHN A. MCLEAN ET AL. 997 


Unirep STATES OF AMERICA: 
Wark DEPARTMENT, 
WASHINGTON Crry, January 19, 1878. 

Pursuant to the act of Congress of the 22d February, 1849, I, 
George W. McCrary, Secretary of War, do hereby certifv that the 
annexed papers, numbered one (1) to eighteen (18), inclusive, are true 
copies of papers on file in this Department pertaining to case of 
Campbell K. Peck vs. United States, No. 11832. 

In witness whereof, ] have hereunto set my hand and caused the 
seal of the War Department to be affixed on the day and year first 
above written. 

[SEAL. | GEO. W. McCRARY, 
: Secretary of War. 


PeADQUARTERS DEPARTMENT OF DAKOTA, 
Orrick CHIEF QUARTERMASTER, 
Sr. Paun, Minn., January 10th, 1878. 
The Quartermaster General, U.S. Army, Washington, D. C. 

Sir: I have the honor to enclose herewith the following official 
coples of pipers called for in the communication from the (Juarter- 
master General’s Office, dated January 4, 1878, enclosing petition of 
claimants-in the case of Campbell IK. Peck vs. The United States, No. 

I L852, ae.: 
637 E: Proposition of Leighton and Jordan, of kort Buford, 1). 
T., dated Aug. 29, 1876, to furnish 1,000 tons of hay. (A.) 

2. Letter of post quatermaster, Fort Buford, D. 'T., transmitting 
proposition of Leighton and Jordan. (B.) 

5}. Advertisement of Major B.C. Card, chief q’rm’r Dep't of Da- 
kota, dated Sept. 11, 1876, inviting proposals for transportation of 
freight from Fort Buford, D.'T., to Tongue river, M.'T. (C.) 

4. Proposal of Durfee and Peck, dated Sept. 26, 1876, to furnish 
the transportation between Fort Butord, D. T.. and Cantonment 
Tongue river, M. T. (D.) 7 

5. Letter of William Harmon to Lieut. Cha’s G. Penney, A. A. Q. 
M., Fort Buford, D. T., dated January 15, 1877. (1:.) 

6. Bill for hay press belonging to W’m Harmon. (F.) 

And to state that the following papers called for in the communt- 
cation and petition above referred to are not on file in this office, 
nor any record of such papers, and that therefore the copies cannot 
be furnished, viz: 

:; “Special order of Gen’l N. A. Miles prohibiting the cutting of 
green timber within: ten miles of the adjutant’s office, or post, or 
cantonment on Tongue river, Montana Territory, of date about Oct. 
1, 1876.” 

2. “Letter of Gen. B. C. Card, q’rm’r, U. S. A., and chief q’rm’r 
Dep’t of Dakota, dated in August or the first of September, A. D. 
1876, written and directed to either Gen’l Hazen, commanding post 
of Fort Buford, or to said C. G. Penney, post qrm'r of said post, 
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authorizing the said contractors (Leighton and Jordan) to cut said 
hay above referred to.” (Sec enclosure A, herewith.) 
Very respectfully, your obedient servant, 
CHA’S H. TOMPKINS 
Deputy (rmvry General, U.S. A., Chief Quartermaster. 
A. 
i'r. Burorp, D. T., Aug. 29th, 1876. 
Capt. Chas. G. Penney, A. A. Q. M., Fort Buford, D. T. 
Dean Sir: We will deliver one thousand (1,000) tons of hay, 


more or less, at points on the Yellowstone and Miussourl rivers, not 
to exceed thirty (50) miles from itt. eee Said hav to be placed 


at points on said rivers where steamboats can land, properly stacked, ' 
for nineteen and ra a iatianca S19.50) per ae (a ton to contain two 
tiiousand (2,000) Tbs.), said hay to be received by measurement. 

Or we will dedive I" sick hay at said points harvled for twentv-seven 
(827.00) doilars per ton, a ton to contain two thousand (2,000) Ibs. 
POPC anid Darling machines to be furnishe dL by VOUurse lf. 

Further, that you will furnish and kee 'p at all times a suffici ‘1e ‘nt 
euard over said fis i\ that will preve nt it be] We destroved. 

Yours, truly, 
LEIGHTON ann JORDAN. : 


Official copy, | : 
CHA’S H. TOMPKINS, 
Deputy Quartermaster Gre neral, U.S. A. 


G3S B. 


Orrick or THE AcTING Ass’r QUARTERMASTER, 
Fort Burorp, D. T., Aug. 20th, 1876. 

To the Chief Quartermaster, Hdq’rs Dept of Dakota, Saint Paul, 

Minn. 

Sir: Herewith enclosed I send you the proposal of Mess. Leighton 
& Jordan, of this place, in the matter of hay for the Tongue river 
cantonment. . 4 

l have accepted ther proposal for baled hay, if the baling Ma- 
chines are furnished, otherwise in the stack. 

The commanding officer of the post will furnish a suitable guard. 

Please notify me at the earliest possible moment whether or not 
mv action is approved. | 

The hay contractor for the subsistence department will fail to 
deliver under his contract probably and the greater quantity of hay 
for that department will have to be purchased in open market. 

No hay in excess of the wants of the post ean be cut on this side 
of the Missourt river. 

fn ease ny action Is approved, please send rope enough to bale 
Whatever quantity vou desire that I shall purchase. 

fam, sir, very respectfully, your ob’d’t servant, 
CHA’S G. PENNEY, 
lat Lieut. 6th Inf... R. Q.M., A. A. (). M. 


Official eopy. 


3 
Deputy Quartermaster General U.S. A. 
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(First Endorsement.) 

H’p'q’rs Fort Burorp, D. T., 29th August, 1876. 

Respectfully forwarded, approved, and recommended. Please re- 
ply by telegraph and courier. 
W. B. HAZEN, 

Colonel 6th Infantry, Bvt Maj. Gen’l, Commanding. 

Official copy. 
3 CHLAS H. TOMPKINS; 

Deputy (Quartermaster General, LU. S. A. 


C. 
Proposals for Army Transportation 


HrapQuaRTERS DEPARTMENT OF DAKOTA, 
| OFFICE CHIEF QUARTERMASTER, 
SAINT Pau, MINnN., Sept. 11, 1876. 

Sealed proposals, subject to the usual conditions and req uire- 
ments, will be received at this othee until 12 o clock m. on the 28th 
day of September, 1876, at which time and place they will be opened 
In the presence of bidders for the transportation, by teams, of mili- 
tarv supplies, &e., for the balance of the year ending March 3lst, 
IS77, on the following route: 

Between Fort Buford, D. T., & Cantonment Tongue river, M. T. 
bo5v) Sunilar proposals will also be received at this office and at 

the office of the assistant quartermaster al Fort Ellis, M. ke 
until 12 o’clock m. on the 10th day of October, 1876, for the trans- 
portation of military supplies for oe during the above-named 
period between Fort Ellis, M. T., and Cantonment Tongue river, 
M. T. 

Bidders will state the rate per 100 Ibs. per 100 miles at which 
they will perform the service in each month from October, 15876, to 
March, LSvi. | 

ach proposal must be accom panied by a bond guaranteeing that 

in case a contract is awarded to the bidder he will duly execute the 
salhe. . 
Blank forms of proposals, guaranty, bond, instructions, &e., can 
be had on ay) ypli ication to this office and to the officers of the quar- 
termaster’s department at Chicago, IIL, St. Louis, Mo., and Fort 
Ellis, M. T., and no bid will be considered that does not comply 
with the terms of this advertisement and of the instructions referred 
to herein. 

Envelopes containing proposals must be marked “Proposals for 
transportation on route ,’ and addressed to the undersigned 
in case of route between Ft. Buford and Tongue river, and_ to the 
undersigned or to the assistant quartermaster at lort Ellis, M. ge 
in the case of route between Fort Ellis, M. T., and Tongue river. 

BENJ. C. CARD, 
( hi ef (Juarte rinvaster. 


Official COpy. 


CHAS. H. TOMPKINS, 
Deputy (uartermaster Ge neral, U.S. A. 
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)). 
Proposal. 
LEAVENWORTH, KANSAS, September 26, 1876. 
To the Quartermaster, U.S. A., St. Paul, Minn. 

Sie: The undersigned hereby proposes to fernish all the trans- 
portation that may be required for any supplies from October, 1876, 
to March Sist, 1877, in accordance with the requirements hereto at- 
tached and of advertisement of chief quartermaster, Department of 
Dakota, dated St. Paul, Minn., September 11th, 1576, inviting pro- 
posals for transportation on the following route at the following 
specified rates per 100 pounds, viz: 


Route between Mouth of Yellowstone and Cantonment Tongue River, M. T: 
lor stores turned over for transportation in the month of— 


IST. L877. 
Oct. | Nov. | Dee. Jan. | Feb. March. 
Per 100 ounds per 1) miles . oie BOO 5 OO 3 OO 3 OO 3+ OO ]° o OO 
| . 


640 And do pledge ourselves to enter into a written contract 
with the United States, with good and approved security,’ 
within. the space of LO days after being notified that our bid has 
been accepted, | 
| Respectfully, &e., 
DURFEE & PECK. 
Post-oflice address, Leavenworth, Kansas. 


Cruaranty, 


We, the undersigned residents of In the county of ' 
and of , hereby jointly and severally covenant with 
the Umited States, and guarantee that.in case the foregoing bid of 
transportation be acecepted that he will, within ten davs after the 
ECO PATICE ot salad bid, execute a contract for the Sale, with good 
and sufficient sureties, i. a sum equal to one-third of the amount of 
the contract, to perform the service in conformity to the terms of 
the advertisement dated the 11th day of September, S76, under 
which the bid was made, and in case the said Durtee and Peek shall 
fall to enter Into a contract as aforesaid we guarantee to make wood 
tiie diflerenee between .the offer by the said Durfee X Peek and the 
next lowest responsible bidder or the person to whom, the contract 
me ceraay be awarded, ; 

Given under our hands and seals this 25th day of Sept., 1876. 
MAURICE AUERBACH. SEAL. 
P. H. KELLY. ‘expe, 


In presence of-—— 
RC. GOODING. 
JAMES O. GORMAN, 


ey, 
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I hereby certify that to the best of my knowledge and belief the 
above-named guarantors are good and sufficient as sureties for the 
purpose for which they offer to become sureties. 

Dated 


Official copy. 
CHAS. H. TOMPKINS, 
Deputy Quartermaster General, U. S.A, 


Re quirements, 


Route between Fort Buford, D.T.,and Cantonment Tongue river, 
. ae transportation to be furnished by teams between said Fort 
Buford, D. T., and said cantonment. 

Route between Fort Ellis, M.'T., and Cantonment Tongue river, 
M. 'T., transportation to be furnished by teams between said Fort 
Ellis, M. T., and said cantonment. 

Separate bids should be made for each month and for each route. 

The Government reserves the right to use its own means of trans- 
portation for the above service when deemed advisable to do so. 
The Government will have the right to require stores to be trans- 
ported back to any points on the road, or to the original point ot 
departure, or from one point to another within the route. 


Instructions for Bidders. 


All bids should be made in triplicate, upon printed forms to be 
obtained at this office. 

The guaranty attached to each bid must be signed by two 

641 responsible guarantors, to be certified to as good and_ suffi- 

cient guarantors. by a U.S. district attorney, collector of cus- 

toms, or any other officer under the United States Government, or 
responsible person known to this office. 

When firms bid, the individual names of the members should be 
written out, and should be signed in full, giving the Christian 
names; but the signers hay, if they choose, describe themselves, in 
addition, as doing business under a given name and style asa firm. 

All signatures to bonds and contracts must have aftixed to them 
seals of Wax or water. 

The place of residence of every bidder, with county and State or 
Territory, must be given after his signature, which must be written 
in full. | 

All prices must be written, as well as expressed in figures. 

The right is reserved on the part of the Government to reject any 
or all bids; also to disregard the bid of any failing bidder er con- 
tractor known as such to the (Juartermaster s Department. 

The bidder must furnish satisfactory evidence of his ability LO 
perform the service for which he bids. 

Transfers of contract, or of Interest 1n contracts, are prohibited by 
law. 

Payments under the contracts will be made for service on route 
from Fort Ellis, M. T.. at Fort Ellis, M. T., and for the other route 
at Sit Paul, Minn., unless otherwise directed. 
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In submitting proposals, the sealed envelope should be so en- 
dorsed as to indicate, before being opened, the particular purpose 
for which the bid is made. 5 , 
KV. 
| F’r A. Lincotn, D. ae Janwary loth, S77. 
Cha’s G. Penney, lt 6 Inf. and A. A. Q. M., It Buford, D. 'T. 
Sin: Your communication with vouchers for me to sign of Dee. 


50th received. 
| cannot sign them. “I claim that the machine wire and appur- 
tenances thereunto belonging are sold to the Government, and that 
the Quartermaster’s Department should pay me for them. I left 
the press at your post with the understanding that you should take , 
care It: you at the same time told me that you would try and ret 5 
authority to purchase it, as you required it at your post. 
[said to you that | would not rent it out, but would sell. [ en- é 
close vou herewith my bill, which, if you choose, vou can put into P 
a voucher and send to me for signature. Also please send me 
vouchers for twelve (12) tons of hay, fed out by one of trains at 
the mouth of the Yellowstone. All I charge for the hay is What 
other people are paid for hay by the Government at or near that 
pont, 7 
Hoping’ to hear from you soon, IT am, very respeetfully, your obe- 
dient servant, | 
WM TARMON. , 
Official copy. 
CHAS H. TOMPKINS, 
Deputy (). M. General, U. SN. A. 
642 Ry. 
Ihr A. Lincoun, D. T., January loth, 1877. 
Cha’s G. Penney, A. A. Q. M., in ae. with W’m Harmon. 
Hay press, Chgine, & fixtures-------- seep aie a te aeons --- $1,/46 ow 
SD TORE Se IS, MED ake coda a oh tee eu eee ees cw wk (Sl Zo 
ch @OlIS 00. Mer AOR 38ers Soe edna 145 Go 
HOD: 8G. 30, AG PRONG. a | 15 
CE NI oe rercc natin Negi a scales Wtesaets cia tanec a Re phe tok D 
$2,688 90 
Delivered at Fort Buford. é 


Official COPY. 
CHAS TH. TOMPKINS, 
Deputy QO. M. General, U.S. A. 


[ certify that the foregoing papers, numbered one (1) to eighteen 
(1S), inclusive, are true copies of papers on file in this office. 
HENRY ©. HODGES, 
Deputy ). M. General, U a 8 
W. D., Q..M. G. O., Jan’y 17, 1878. 
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Deposition of /7. (y. Coykendall, for Claim: ret. taken at Bismarel., Da- 
kota, on the Oth and ath days of December. ree fF} LS77 


The claimant appeared by John A. Stoyvell, Esq., and Walter H. 
Sanborn, Esq.; the defendants appeared by no one. 

First general interrogatory by the commissioner. Please to state 
your name, your occupation, vour age, your place of residence the 
past vear; whether you have any, and, if any, what, interest, direct 
or indirect, in the claim which is the subject of inquiry, and whether 
and in what degree you are related to the claimant. 

Answer. H. G. Covkendall: general business; have been con- 
tracting for the last seven years; I am thirty-six years of age; place 
of residence the past year, at Bismarck, Dak.; I have no interest, 
direct or indirect, in the claim which is the subject of Inquiry; am 
not related to the claimant. 

Being interrogated by Warrrer H. Sanporn, for the claimant, wit- 
ness says: 

Question. Please examine the contract set forth UpoTh pages 2 to Od, 
Inclusive, of the petition im this case, which is here shown you, and 
state whether vou were engage “«] in performing sald contract, or any 
of it, and, if vea, when and by whom you were engaged, and how 
long you were go employed, and in what capacity. 

Ans\ wel. | Was engaged in pe rforming sald contract. l Was eCli- 
gaged by Campbell K. Peck, through his agent, John A. MeLean, 
about the 26th or 27th of August, 1876; from the 26th or 27th day 
of August, 1876, to the 7th day of February, 1877; I acted in the 

capacity of foreman. 
645 (Qluestion. Did you during that time visit the military sta- 
tion near the mouth of Tongue river, Montana, mentioned 
In said contract? If yea, do you know whether more than 6,000 
cords of wood was required for the wants of said station during the 
fiscal year commencing July 1, 1876, and ending June 50, 1877 ? 
If you do know, state how much wood was so required, 

Answer I did visit the military station nearthe mouth of Tongue 
river during the time aforesaid. [I know that they did not require 
more than 6,000 cords of wood during said fiscal year. I know there 
were about 2,000 cords of wood on hand at the post at the end of 
the fiscal year. 

Question. State, if you know, when the petitioner commenced to 
prepare to fulfill this contract, what he did, and how he proceeded 
to prepare to fill the same, having reference especially in this ques- 
tion to the hay re quired to be furnishe d by said contract. 

Answer. The petitioner commenced to prepare on the 27th day of 
August, 1877. In the first place he commenced by hiring nine 
teams, each consisting of a pair of mules or horses and wagon. He 
loaded those teams with supplies, grain, and other things and started 
them for Fort Buford and the mouth of Tongue river. He also sent 
with these teams two mowers, scythes, forks, and all other necessary 
material for haying. He also ordered at that time from Saint Paul 
or Minneapolis four mowers, one steam hay-press, a large quantity 
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of grain and supplies; also made arrangements with the steamer 
Nellie Peck to take thosesupplies and material to Fort Buford. This 
steamer took up 220 sacks of flour, about 2,000 pounds of bacon, a 
large quantity of. grain (exact quantity unknown), one steam hay- 
press, one beater press, about three dozen hi: ay forks, ane dozen scythes 
and snaths, four mowers, and groceries. Two days after the nine 
teams started, which was on the 29th dav of August, 1876, three 
other teams started with eight men and two mowers. The Nellie 
Peck went up on the 5th of September, making at that eight mowers, 
twelve two-horse or mule teams, and about thirty-three men who 
had at.that time been employed by the petitioner and sent up to 
complete the contract. | , 

Question. Do you know where it was the intention or expectation 


of the petitioner to obtain the hay or any part thereof with which to _ 


fill the contract’? If yea, state. 

Answer. I know it was the intention of the petitioner to cut the 
larger portion of this hay at or near the mouth of the Yellowstone 
river on the muilit: ary reserve ation at. Fort Buford, se nding a party of 
men with two mowers and the necessary supplies to cut all the hay 
possible around the cantonment at Tongue river. 

Question. When, if at all, did you go to Fort Buford, and what 
was then being done by the petitioner and his men to procure hay 
at that point? What hay did you procure there, if gny, and if you 
did not procure any, why did vou not do so? 

Answer. | went to Buford on the steamer Nellie Peek, arriving 
there on the 13th or 14th of September. This train of nine teams 
had been sent forward to the cantonment at ‘Tongue river, and 
Leighton & Jordan had the contract from General Hazen to cut hay 
on the military reservation—the same hay we intended to cut. The 
petitioner and his men were not cutting any hay there. Leighton 
« Jordan were cutting hay there. IT say troops there. I believe we 

did not cut because we were prohibited by the military authorities at 
Fort Butord. | 

Question, State what the condition of grass suitable for m: aking 

hav was at that season of the vear in that country. 
O44 Answer. | consider the grass utterly as worthless for hay, 
except Leighton & Jordan’s, which was of poor quality. 

Question. Do you know about how much hay or grass there was 
at that time—about the Ist of September—at or about Fort Buford ? 
If so, state. , 

Answer. On the east side of the Missouri river hay was very scarce, 
the contracter having to haul it 25 or 50 miles for the use of the post 
at Buford. On the west side of the Missouri river, at or near where 
Leighton & Jordan were cutting, | think that five to seven hundred 
tons, such as it was, might have been eut. This hay was of very 
poor quality. 

Question. State, if you know, whether or not any-portion of this 
five toseven hundred tons had then been eut, if so, what portion, 
by whom, and in whose possession the part so cut was. 

Answer. There had been about 250 to 300 tons of this five to 
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seven hundred tons of hay cut by Leighton & Jordan, and it was in 
their possession. 

Question. Who were Leighton & Jordan? If they were a firm, 
what were the full names of the partuers, and what was the business 
and occupation of the firm and of the members of the firm ? 

Answer. Well, Leighton & Jordan are the post traders at Fort 
Buford. I don’t know their given names. 

Question. State whether vou know the character and value of hay 
and grass and the expense of cutting, baling, and transporting the 
same In the country referred to in the contract; and, if so, state 
what your means of acquiring this knowledge have been. 

Answer. I do know the character and value of hay and grass, and 
the expense of cutting, baling, and transporting the same in the 
country referred to in the contract. I have been engaged in that 
kind of business and had opportunities of judging of those things 
from actual observation. I have been engaged on Government con- 
tracts for the last twelve years, either as contractor or working for 
the contractor, and have had numerous opportunities of judging 
the cost of cutting, baling, and transporting hay, and the value of 
the same. 

(QJuestion. Where was this hay or grass mentioned by you as In 
process of being cut by Leighton & Jordan, and under whose con- 
tract, if any one’s, was the same? 

Answer. The hay wason the north bank of the Yellowstone, about 
ten miles from Fort) Butord and on the military reservation of the 
Sahie, and subject to the control of the military authorities of the 
United States. 

Question. You spoke in one of your answers of seeing troops at 
the point where Leighton & Jordan were cutting hay. State whether 
or not that was at this point, 10 miles from the fort; whether there 
was any military encampment or fort at this point, and for what pur- 
pose sald troops appeared to be stationed there. 

Answer. ‘There Were troops iil Leighton WN Jordan’s Catp, LO 
miles from Fort Butord, where they were cutting this hay,and they 
appeared to be there for the PUPpPose of protecting these hay cutters. 

(Juestion. State whether or not this point, 10 miles from the fort, 
where this hay was being cut, is a point where troops are commonly 
stationed, and whether there is any military encampment or fort at 
this point. 

Answer. There is no military encampment or fort at this point, 

nor are troops usually stationed there. It 1s not usually con- 
645 — sidered a dangerous Indian country at this point, 10 miles 

from the fort, as Indians rarely come down as low on the 
Yellowstone as this place. 

(Juestion, State whether any one had at this time taken possession 
of that portion of this five hundred to seven hundred tons of hay not 
cut. If vea, who had taken such possession, and in what way ? 

Answer. Leighton & Jordan had taken possession of it by cutting 
around it with a.machine, which in this country is considered to 
hold it. 

oI—17U 
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(Question. State what you then did toward procuring hay to fill 
this contract. ; | 

Answer. I proceeded to Tongue river with three teams and eight 
men and two machines, the nine teams spoken of betore having al- 
ready started for that point four days before. On my arrival at 
CGilendive, 70) miles from Butord, | applied to Lieutenant Colonel 
Otis, commanding Post, for an escort and was refused, he stating that 
| would have to wait until the regular Government train went back, 
which would be in about twelve days. I, however, went on to the 
cantonment at Tongue river, and arrived there on the 23d of sep- 
tember, 1876. On my way from Fort Buford to Tongue river | care- 
fully looked over the country to find hay, but saw- no considerable 
amount, perhaps not to exceed ten tons, on the Whole j urney, @X- 
cep the hay Leighton XW Jordan were cutting. 

On my arrival at Tongue river | called on General Nelson A. Miles, 
commanding post, and he informed me that it was reported that a 


considerable amount of hay could: be cut at or near the mouth of 
the Big Porcupine river, about 60 miles west of the cantonment of 


Tongue river. I found a party of miners at the cantonment, and 
told them what Gene rei Miles had said, and offered them $10 per 


ton if they would find me 50 tons or over within 20 or 25 miles of 


the post, and S5 per ton tor all they found beyond that distanee : 
they proceeded to that place, and returned on the fourth day and 
y ported that there was no hay in the country at that place. [found 
also that wherever there had been hay of any considerable amount 
the cavalry of General Perry’s command had camped there and ut- 
terly ruined it. | “also Sent a scout with orders LO proceed Lo the 
mouth of Powder river and to go up that river in search of hay. On 
his return he reported that there was no considerable amount of hay 
there, the grass (a great portion) having been burnt by Indians. 
About the 2d of October a scort, Ezra Daniels, who had been a scout 
for General ‘Terry in the preceding summer, informed me that he 


knew where he could get at least ZOO tons of hay within 40 miles of 


the post, he having found this hay while scouting for General Terry. 
[ immediately contracted with him to deliver 200 tons of hay at the 
cantonment at Pongue river at the rate ot S70 per ton. | also fur- 
nished him two men to go with him to locate a road to the same; 
they returned on-the third day and reported that the Indians had 
burned offall the hay in that part of the country. We used every 
possible endeavor to find the hay to fill the contract, and I am satis- 
tied, bevond a doubt, that .1t was Impossible to fill it without the 
privilege of cutting the hay that Leighton & Jordan had got. 

Question. Tow and where did vou get the 46 tons of hay and the 
2 tons that vou did furnish ? | 

Answer. On my arrival at Tongue river I found that Lieutenant 
Randall, acting assistant quartermaster of that post, had contracted 
with a party to cut hay on an Island near Tongue river post, he 
agrecing to give them contract-price for. thesame.  Lalso contracted 
with a party to cut what hay there was on asmall island about four 


“miles west of the post. The first party cut about 40 or 50 tons, I 
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furnishing them with supplies, and a portion of their tools 
646 and machinery, and teams to haul the — the latter party 

I also furnished with tools and supplies, but he refused to de- 
liver the hay for less than $50 per ton, which was paid. 

Question. How much hay could, in your opinion, be found, with 
which to fill sald contract, at that season of the year, from the last 
of August to the Ist of December, in that country, and within 200 
miles of said ecantonment, aside from the hav it ort Buford taken 
by Leighton & Jordan | ' 

Answer. My opinion is, not over a hundred tons at most; that ts, 
from actual observation and the best information I could obtain. 

Question. Have vou been acquainted with the navigable rivers of 
this country to such an extent, and are vou familiar with the con- 
dition of the water in the Yellowstone river between the 25th of 
August, 1876, and the Ist of January, 1877, to such an extent that 
you know whether or not said Yellowstone river was during that 
time navigable 

Answer. Yes. 

Question. Was said Yellowstone river during that time navigable 
for steamboats ot hioht draught, or for any steamboat: if Vea, Lo 
what extent” 

Answer. The last ste amboat lett ort Buford Oy} or about the 13th 
of September, going up the Yellowstone loaded with 47 tons. “This 
boat proceeded as far as (rlendive : but was unable to proceed farther 
on aceount of low water. This was the last boat of the season, and 
this boat was of the lightest draught of the Missouri river steamers, 
The water in the Yellowstone river was no higher during the rest 
of the season than at that time. 

hae thd What is the ordinary cargo of the boat you mention in 
a fair boating stage of the Yellowstone river? 

Answer. From 170 to 210 tons. 

Question. What is it in a fair boating stage of the Missour! river 
when used upon that river”? 

Answer. From 200 to 240 tons 

Question. How far is it from Fort Buford to the cantonment on 
Tongue river, before mentioned, by the Eenows ne river, and how 
far is it from Kort Butord to Glendive | the same river? 

Answer. Itisabout 240 miles from For bufort to the eantonment 
on Tongue river, and from 125 miles from Fort Buford to the Gov- 
ernment post at Glendive by water. 

ni. How far is it from Fort Buford to said cantonment on 
—— river by land, and how far is it from Fort Buford to Glen- 
dive | AY land ? 

Answer. A hundred and seventy-two miles from Fort Buford to 
the ecantonment on Tongue river, and 70 miles from Fort Buford. to 
the Government post at Glendive by land. 

(Juestion. When vou said ina fp inswer that there was not, 
in your opinion, over 100 tons of hay to be found within 200 miles 
of the eantonment on Tongue river aforesaid with which to fill this 
contract, aside from what Leighton & Jordan had taken, did you 
mean within 200 miles by land or water’? 


Questie 
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Answer. From my own observation and best information I could 
obtain, I would say by land. 

Question. Did you make inquiries and use endeavors to obtain 
hay on the Missouri river within 150 miles of Fort Buford? If vea, 
state what you found. 

Answer. [ made considerable inquiry hay on the Missouri 
647 — river above Fort Stevenson, and from my own observation 
and the best information obtainable [ could find no consider- 

able amount. 

Question. What was the condition of this country as to hay at and 
about Fort Stevenson and Bismarck on the 27th day of August, 
S76? 

Answer. Nearly all the hay had been cut, and the grass that re- 
mained uncut, owing to carly frosts and the dryness of the season, 
was almost worthless at that time. 


Question. What was the character of the season and weather of 


the year 1876 with reference particularly to the production of hay, 
its early maturity and preservation, uncut, in the valleys of the 
Yellowstone and Missouri rivers and the country about there ? 

Answer. [I was in the valley of the Yellowstone from the 10th day 
of June till the 4th day of July suceceding, and there was no rain 
during that time, and from the appearance of the ground [ would 
say that there had been no rain for several weeks previous. The 
grass Was all matured by the Ist of July and was beginning to dry 
up, and from the appearance of the valley of the Missouri, [ would 
think that there had been very little rain there. On or about the 
Ist of September, 1876, there was really no prase fit for hay above 
Bismarck, with the exception of that of Leighton «& Jordan, and 
that was of very poor quality, 

Question. In the summer and fall of 1S76 what was the condition 
of the country about the Yellowstone and Tongue rivers, with  ref- 
erence to the disposition and mcursions of the lidians ? 

Answer. The Indians. were hostile, and were committing numer- 


OUS depredations, both an stealing stock at or near the post of 


Tongue river, orattacking trains between Tongue river and Buford, 
and it Was eonsidered unsafe for smal] parties of citizens to travel 
Without an escort of Government troops. During the month of 
November they attacked a Government train while on its way from 
Glendive to Tongue river, said train being guarded by two com- 
panies of Government Troops, and compelled them to return to 
Glendive. This same train, guarded by an additional four com- 
panies of troops, proceeded to Tongue river and were attacked by 
Indians, who fought them two days. Larrived at the eantonment 
of ‘Tongue river on the 25d day of September, 1876, and on the 
succeeding week General Miles, with an escort of from thirty to tifty 
soldiers and about fifteen citizens who were with him, were attacked 
by Indians while on his way from Tongue river to Fort Buford: 
also, a train, consisting of twenty wagons and about forty men, 
working for the petitioner, were attacked by Indians during this 
same week on © ae creck, while on their way from Fort Buford to 
the cantonment, they losing thirteen head of stock, thereby com- 
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pelling them to abandon a considerable amount of grain and sup- 
plies. Also, during this summer and fall, parties working for the 
petitioner lost from twenty to twenty-five head of horses and mules, 
stolen by the Indians, at or near the post of Tongue river. From 
the mouth of Powder rver to Tongue river, a distance of about 40 
miles, | traveled on abont the same route that General Custer had 
taken in the preceding June on his way to his battle-ground on the 
Little Bighorn, where he was killed, about 125 miles from the post 
at Tongue river. Sitting Bull, after his fight with General Custer 
on the 25th of June, 1876, crossed part of his force at the mouth of 
Powder river over to the north side of the Yellowstone, and the 
rest at or near Glendive post, while on ais way north. On = the 8th 
of January, 1877, General Miles had a fight with Crazy Horse's 
band of Indians, about 100 miles south of the ecantonment on 
Tongue river. This-band consisted of about 500 warriors. About 

the Ist of January about sixty head of cattle were stolen by 
648 ‘the Indians trom ecantonment at Tongue river, and were 

driven o0 miles before they were recaptured, [It was ex- 
tremely dangerous to travel during that fall and winter from Tongue 
river to Buford, except mm large parties and under escort. The mail 
was captured two or three times, and they traveled only in the 
night-time, because if Was unsiate to travel in the day-time. The 
best scouts ordinarily left the post at night, because afraid to travel 
at day-time. 

(Question. When you first arrived at Fort Buford, and before vou 
went to the Tongue River post, was anything said by you, or any 
agent of the petitioner, to any of the military authorities at Fort 
Buford with reference to furnishing you an escort to protect your 
men and trains against Indians’ If yea, to whom was this said, 
and by whom; and what was said. 

Answer. There was something said by an agent of the petitioner to 
General Hazen in my presence. Capt. William Harmon was the 
agent who made this request, to the best of my recollection. Cap- 
tain Harmon asked Greneral Hazen for an escort ot men to go as 
far as Glendive, at least, and try and overtake the train that was on 
its way to Tongue River post. General Hazen refused to give the 
escort. 

Question. Was anvthing sa 
and Captain Harmon as to t! 
men and trains against hostile Indians or the danger of their pro- 
ceeding without an escort’ If yea, what was said. 

Answer. I do not remember the conversation: but miy Impression 
is, now, that General Hazen considered it comparatively safe as far 
as Glendive, where he thought I could get an escort from Colonel 


id at that time between General Hazen 
ie necessitv of an eseort to protect the 


()tis, commanding at that post. 

(Juestion. Was there any conversation between you and any of 
the military authorities at Glendive when vou went up tothe Tongue 
River post in September, 1576, with reference to furnishing an escort 
for the men or trains of the petitioner, or the danger of their pro- 
ceeding without it? If vea, with whom was such conversation had, 
and what was said ? 
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Answer. Ehad a conversation with Colonel Otis in regard to the 
safety of the road, also with several of his .officers, and they were 
all of the Opinion that it was extremely hazardous to attempt to go 
through with my small party, and advised me to await the arrival 
of the Government train, which would be in in about twelve days. 
| demanded an escort for nV bien anid trains, but was refused. 

QQuestion. What amount of men and trains had the petitioner 
employed from the 27th of August, IS76, to the Sist of January, 
IS77, with referenee to the amount hecessary tO fill the contract, 
had It been possible Lo procure the leu 

Answer. He had enough men, teams, and material to have 
filled the contract, had it been possible to procure the hay in the 


, 


country. 
Question. What was the condition of this country in and about 


thie Yellowstone valley, as regards the hostilities of fndians with - 
reference to the possibility of filling this contract with this force of 


men, teams, and material, had it been possible tO Procure hav t 

Answer. [It would have been impossible to have filled the con- 
tract without an escort, as the men utterly refused to vo oul from 
the fort without a sufficient escort for their protect lor, , 

(Question. What was the condition of that Country, as regards the 
hostilities of Indians, with reference to the possibility of filling this 

contract with the force of men,teams, and material, by trans- 
G49 - porting hay through this country, could it have been pro- 
cured at points outside this region ? 7 

Answer. It would have been lapossible to have transported the 
hav from any place outside of this region without a large escort. | 

Question. What is the Upper Missouri river ? 

Answer. T understand it to be from Bismarck up to Fort Benton. 

Question. Do vou know how the Upper Missourt river compares 
In navigability with the Yellowstone river? [Tf vea, state. 

Answer. From my observation’ 1 believe that the Upper Missouri 
is navigable from forty days to two months longer than the Yellow- 
stone. | 

duestion. Tf the Yellowstone river had, in the vear 1876, been 
navigable as long as the Upper Missouri river, what amount of men, 
teams, and material had the petitioner 1 employ from the 27th of 
August, 1876, until the Ist of November, with reference to the 
amount that would have been required to cut, bale, and transport 
by steamboat from Fort Buford to the cantonment on Tongue river 
the hay necessary to fill this contract, could it have been procured 
and cut at or near Fort Buford ? | 

Answer. He had an amount of men, teams, and material to fill 
this contract under the circumstances named in the question. — I 
mean In this answer that he had men, teams, and material to. fill 
both contracts for wood and hay. 
~ Question. The United States Government. in the voucher Exhibit 
A to the petition, which is now shown to vou, charge the petitioner 
with 545,997 pounds of hav irom Fort Buford, including original 
price of hay, cost of bailing and transportation, amounting to 
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$46,867.45. Do you know when this hay was cut, or from or through 
a It was procured ? ? 
Answer. I know the hay was cut by Leighton and Jordan on mili- 
tury reservation at Fort Buford, procured of them by the Govern- 
ment. ‘This was a part of the hay cut by Leighton and Jordan, 
Which I saw on the way to Tongue river. 

Question. Do you know what the hecessary Cost per ton of cutting 
and bailing that hay at the point where it was cut and of transport- 


Ing it from that pomt to the Tongue River cantonment in the season 
of 1876 and 1S77, after the loth ot Septem be r, 1S/6, was ? If yea, 
state. 

Answer. It ought. to have been cut, baled, and transported to 
‘Tongue River post for a sum hot exc eeding Sl: =0 pe rton. | do know 
ihe necessary cost of cul Ing, bailing, and t transporting the said hay. 

(Juestion. What Was the hnecessary COst | 

Answer. One hundred aud L\We lity dollars per LON, 

Question. State whether any, and, if so, what order or direction 
Was given to vou by any officer of the United States with reference 
to the cutting or hauling of dry wood during your employment by 
the petitioner in filling this contract ? 

Answer. When I commenced to cut the wood 1 was informed by 
General Miles, commanding post at Tongue river, and by Licutenant 
Randall, acting assistant Quartermaster of said post, that I would be 
required to cut and deliver at least 1500 cords of dry wood ; they 
intimated to me that they would not accept any other kind of wood 
at that time. 

QJuestion. State what you did under and with reference to said 
order. 

Answer. I complhed with their reques st, and delivered the dry wood 
as directed. 

(Juestion. Was any more work and labor required to cut, haul, 

and delive 4 this ooo cords oft dry wood thiean would have 
G50 been required to have cut, hauled, and delivered 1500 cords 

of green wood if vou had been permitted to cut green wood 
at any point outside of one-half mile from the post? 

Answer. There was. 

Question. You say that more work and labor was required and 
performed by vou to cut, haul, and deliver this 1500 cords of dry 
wood than would have been required to cut, haul, and deliver 1500 
cords ot vreen wood according LO the contract, Do Vou know how 


Pike : extra work and labor was require d and ‘2 rformed by you in 


} } } 4 oa AE. } oa } F 
furn shing suid ary wood above What would Dave been required to 
: i 
' : = . . Ee . Se 7 
furnish L500 cords of grech Wood according to the contract f If Vea, 


do you know the value of this extra work and labor at this pomit at 
the Tongue river post? l VCa, state how much, and what tli 

acter alidg Nature oO 

that place cil the Lime 1l Was poe rformed., 

Answer. I do know the amount of extra labor required to cut, 
haul, and deliver this 1000 cords of dry wood, and I also know the 
value of this said extra work at the Tongue River post at the time it 
Was performed, I was compel] ed to haul the wood farther and to 


i 


f sald extra work was. and what its value was at 


a ee) Te tee ft ne ee oT eT 
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pay a higher price for cutting the dry wood; also, I could have got 
the green wood in one place, but was compelled to pick up the dry 
wood in a great‘tmany different places, it being a scarce article in and 
around the post at Tongue river. This extra work was worth $1 per 
cord. 

(Juestion. What was done with this 1500 cords of dry wood ? 

Answer. It was delivered at the Tongue River post according to the 
contract, and the petitioner received no more pay than for green 
wood. This 1500 cords was a part of the 6000 cords for which he 
obtained eredit from the Government under the contract. 

(QJuestion. Do you know whether the petitioner has ever received 
any payment from the United States Government for the extra work 
and labor which you performed in furnishing this dry wood? If 
yea, state. ; 

Answer. I know that he did not receive any extra pay for this dry 
wood above the contract price for wood, 

(Qduestion. When was this extra work and labor in furnishing said 
dry wood performed, and where? 

Answer. Between the 2oth of September, 1S76, and October 25 of 
the same vear, al the TPongue River post. 

(Question. Did you see in the vear 1876, in connection with the 
work done to fill this contract, a steam hay press Or a beater press ¢ 
If yea, state when, where, and at what time. 

Answer. [sent a beater press belonging to the petitioner to Fort 
Butord by steamboat, and [also took Up on the steamer Nillie Peek 
oOhe steal hav press, Which was discharged at Buford; tis Was be- 
tween the 27th of August and the loth of September, L876. 

(Question. Do vou knew what became of these presses? If so, 
state. 

Answer. The Government took and used these presses at Leighton 
& Jordans camp, which was about 10 miles from Butord. 

(Qduestion.. What did the Government use them for? 

Answer. For bailing the hay cut by Leighton & Jordan. 

Question. Do you know who owned these presses when they were 
taken up to Fort Buford? Tf vea, state. 

Answer. They were owned by the petitioner. 

Question. Do you know the value of these presses, or either of 
them, at the fime they were taken by the Government? If yea, 

3 state what vour means of obtaining knowledge of the value 
61 of these and such articles have been, and state the value of 

the same at the time and place they were taken by the Goy- 
ernment. : 

Answer. | know the value of a beater press, having used several, 
and I believe the value of this beater press spoken of in the question 
to have been about 8350 when taken bv the Government at that 
time and place. In regard to the steam press I believe its value to 
have been from 81,500 to $2,000 when taken by the Government at 
the time and place mentioned. 

Question. Did you examine the steam hay press at this time, and 
do you know the character of the press? If yea, state fully what it 
was. | 


~\ 
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Answer. I examined the steam press and found it to be in good 
working condition. 

Question. Do you know under whose control, if under any one’s, 
the country for 10 miles around the cantonment on Tongue river 
was during the time between August 27,1879, and February 1, 1877? 


Answer. It was under the control ot the military authorities of 


the United States. 

Question. Was the same or any part thereof occupied during that 
time by any one; and, if yea, by whom, and for what purpose ? 

Answer. It was occupied by the Government of the United States 
as a military post. 

Question. How large a force had the Government at said post 
during said time, and who were the commanding officers ? 

Answer. It was occupied by twelve companies of infantry, consist- 
ing of about six hundred men, under the command of Col. W. A. 
Miles, Fifth Infantry. 


Question. State whether or not vou ever received, as the agent of 


the petitioner, any instruction. or order from any of the military au- 
thorities at the ecantonment on Tongue river with reference to the 
places where you were permitted to cut wood under this contract ; 
if yea, state when you recelved the first order Or 1st ‘auction, from 
whom, and how it was received. 

Answer. On or about the 20th of October, 1876, T apphed to Lieu- 
tenant Randall, acting assistant quartermaster, to ascertain where | 
would be permitted to establish my winter camps with reference to 
cutting green wood, and was by him informed that, in accordance 
with an order of General Miles, T would not be permitted to cut any 
green wood within 10 miles of the Post, he saving that that was his 
construction of an orde r issued 1) (x neral N. A. Miles i short time 
previous; but I, belreving that this construction was wrong, went to 
Lieutenant Colonel Whistler, commanding post in the temporary 
absence of General Miles,and asked him if he put the same construc- 
tion CT} sald order, [le informe 7 hie that he did, and that | would 
not be permitted to cut down any green timber within 10 miles of the 
said Tongue River post, that being the limits of that military reser- 
vation. 3 

Question. State how many men and teams the petitioner had at 
that place in employ at that time, and for what purpose they were 
so emploved. 

Answer. The petitioner had about seventeen teams and seventy 
men in his employ at that post at that time for the purpose of cut- 
ting and delivering wood under this contract. 

(Question. What was the result of this order, and what did you do 
under it ? 

Answer. TIns order was of great damage to the petitioner, I being 
compelled Lo build Canlps and quarters for hy tien at a place that 

it was unnecessary to build them and where they were utterly 
652 worth Ss. Further, nied and teanis were kept idle in COMuSC- 
quence ot this order, [ beheving that it Was unjust, and l COll- 
cluded toawait the return of General Miles and to see if he intended 
the order to apply to me. 
40—170 
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Question. How long after this time was it before there was any 
change in this order and before you were permitted .to cut down 
green timber Within 1Q ona le sof the post % 

Answer. I think that General Miles returned to the post in about 
two weeks. IT went to him then and inquired if his order was in- 
tended to apply to me,and he informed me it was not, and requested 
me to come to hiis office on the next day ana he would LO with 
hic and show hie where could cul green wood. | SO reported to 
hiis ofhice, anid was shown 1) him where | could cut the balance. of 
the Wood hecessary i fil] thie contract, the distance being from two 
and a half to five moles from: the said post. 

Question. Do you know what the time and labor of said teams 
and rien were worth at that time and }) ace ¢ If yea, C1Ve the value 
of the time and labor of each team and man per di ay. 

Answer. Yes: I do know the time and labor of a team was worth 
$s per day, and the time and labor of a raan was worth $4 per day. 

Question, When you speak of a team in the last answer, do you 
include the time and labor of any men in speaking of the time and 
labor of a team; yea, how many men to each team,and how many 
men had the petitioner emploved at that time, outside of those who 
i your last answer are reckoned in with the teamys ? 

Answer. In speaking of teams [ include one man with each team. 
There were from hifty to liftv-five men not reckoned in with the 
teams In my last answer. | 

(uestion. Were any days’ works of men or teams in his employ 
lost Lo the petitioner in) consequence of the order of Lieutenant Ran- 
dall and Lieutenant Colonel Whistler; and, if vea, how many? — In 
this question f reter to the order or instruction forbidding you to cut 
down green wood within 10 miles of the post, which you say re- 
mained 1) foree about TIWo weeks. 

Answer. T cannot state the exact number of days the labor and 
time of the teas and mich Were lost to the petitioner, | think it 
Was about Lehi days each. 

(QJuestion. Were there any other unfavorable results to the peti- 
tioner from this order, and how was ‘the time and labor of the men 
and teams mentioned in your last answer lost to the petitioner ? 

Answer. The time and labor of the men and teams were lost to 
the petitioner because they were delayed and remained idle. Dur- 
Ing this time I would not move my camps for the distance of 10 
miles because T believed the order would be changed, and [ believed 
that Creneral Miles did hot intend the order to apply to me because 
[ knew the contract entitled me to cut anvwhere outside of a circle 
one-half mile from the post adjutant’s office. The petitioner was 
also damaged ly being compelled to build quarters at a place that 
was utterly worthless and of no use to him in the subsequent filling 
of the Contract: also in being compelled to haul wood ACTOSS Tongue 
river at that time of the year, and in the delay of the final fulfill- 
ment of the contract. Another great element of damage to the pe- 
titioner was that it caused him to be del; ved in putting in the wood 
until there was snow on the ground, there being no hav at the post, 


and he being compelled to graze his stock, it being much more diffi- 
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cult and more expensive to hanl and deliver wood during the time 

there was snow on the ground than at the time they were de- 
layed. 

G03 Question. You stated that this order was subsequently 
changed, so that you were permitted to cut wood trom two 

and a half to four miles from the Post. llow far from the post were 

the quarters which you used in the final filling of the contract? 

Answer. Nearly two miles. | 

Question. Could you have used quarters 10 miles from the post in 
finally filling the contract if you cut the wood where you actually 
did cut it? 

Answer. I could have used the quarters 10 miles trom the post, 
but it would have been impracticable and been of great damage to 
the petitioner, 

(Juestion. What would have been the expense of proceeding to cul 
and haul this wood from points beyond the 10-mile limit during the 
time this 10-mile order was enforced ; and what, 1f anything, would 
it: have been hecessary for tlie petition ro do in proceeding to cut 
at those points ? 

Answer. It would have been necessary to have moved my camp 
to those points and have built quarters for men and animals, whieh 
would consume five days, and it would have cost elalit times as 
much to haul it 10 miles as it would have cost to haul it according 
to the contract. Had | moved out there | would have had to return, 
In) consequence of thie subseq ui lit modification of this order by (ren- 
eral Miles. I would have had to move back and built quarters, 
which would also have eonsubnied five days niore. The OX pr bse of 
moving these quarters out and back would have been at least 84.000. 

(Question, State fully what vou’and General Miles said at the time 
he fixed the limit, as vou say, beyond which you could cut wood, 
thereby modifying the 10-mile order. 

Answer. | said to him that [ was informed that the contract of the 
petitioner allowed him to cut LILY where outside of a eirele of a half 
a mile from the post adjutant’s office, but informed him that as I had 
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outside ot ra! circle one-half mile from the post adjutat ts office. He 
replied threat rather than Lo have this wood CUuL In those places he 
would move the post adjutant’s office Into the woods, and he denied 
mv request. 

(Juestion. Before this second conversation, what, if anything, had 
occurred between you and General Miles as to fixing the points where 
Vou could Cuil the wood. 

Answer. At the first conversation, related in my lust answer, Gen- 
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eral Miles showed me where [ would be permitted to cut down green 
timber, at a distance of two and a half miles to four miles from the 
post, and he said : tangas be allowed to cut only in those places. 
(Jue stion. State what vou had done on behalf of the petitione ruyp 
to this time with ret rence to preparing quarters for the men and 
teams. 
Answer, I had built winter quarters for the men and some quar- 


ters for the teams at a place near the post, northeast of it, Just across 


Tongue river, within a half a mile. [ built the quarters with 
Got the intention of making them ny permancnt winter quar- 

ters, it being absolutely necessary that such quarters be built, 
owlng tO the Inclemency of the weather: but owing to the last order 
of General Miles Twas compelled to build another set of quarters for 
men and teams at a place nearly two miles south of the post at great 
expense, the weather being intensely cold. 

Question. How near to these first quarters could you have obtained 
the wood suflicient to have filled the contract outside of a circle of a 
halfa mile from the post adjutant’s office ? 

“Answer. From one-eighth of a mile to one mile. These first quar- 


ters were built with a view to gel the wood just outside of the half- 


mile limit and near this camp, and this camp was just where I 
Wanted it for that purpose. 

(Question. Do you know what the expense incurred by the peti- 
tioner in moving from this camp to the new camp, and putting the 
new camp in as good condition as the old one, Was at the time you 
moved ? If yea, state. 

Answer. IT do know the expense of building this new camp. The 
loss of time of men and teams at that time of the Year Was at least 
twice as much as it was a month later in the season, there being no 
snow of any account on the ground at that time: and I believe the 
damage Ss to the petitioner, In consequence of this removal of camps, 
to have been not less than $5,000 at that time. 

Question. Why was the loss of time of men and teams at that sea- 


son of the Vear so damuaeging to the petitioner, and why was their 


time and labor of such great value to him at that time? 

— Answer. Tongue River post is about 400 miles from the nearest 
place that supplies were obtainable at that time; these supplies, nec- 
essury for the fulfilling of the contract, had to be hauled that dis- 
tance In the summer and fall, it being almost Impossible to transport 


them during the winter months, on account of the inclemency of the 


weather. Oats hauled during that summer and’ fall cost the peti- 
tioner at least 13 cents per pound ; flour cost the petitioner, delivered 
at the post, about Lo cents per pound, and all other supplies in the 
same proportion, and: this was absolutely the necessary cost. The 
petitioner expected to till this contract for wood by grazing his stock 
while so doing, hay not being obtainable in that country after the 


both of ( letobe 4% of thiat VC cll’. [Le also expected ce complete his COll-- 


tract before the weather became so inclement and the snow so deep 
that he eould hot LPAZE his stock, Q)n oor about the 2Oth of October, 
IS76, the petitioner had men, teams, and material amply sufficient 
Lo have completed lis COntLract for wood by the Loth of January 
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1877, had he been allowed to cut said wood according to contract 
and without any delavs from Government officers. On account of 
these different orders the pet Itloner was so necessarily delayed that the 
work of filling the wood contract was put off so that the inclement 
weather and deep snow came on long before he could complete it: 
he could not then graze his stock; he could not obtain any forage or 
hay in that country, nor could he transport any there, on account of 
the inclemency of the weather, and he was obliged to discharge 
twelve teams and about twenty-five men, which he had transported 
at least 400 miles to work upon this contract at a necessary CNpense 
to him for transporting the same of at least $150 for each team and 
teamster and $40 for each man. ‘These men and teams were dis- 
charged because they could not keep them up there, and the peti- 
tioner had to complete the contract by other men and teams in the 
following spring. ‘These are the reasons why the time and labor of 
these men and teams was of such extraordinary value at that’ time 
of the vear to the petitioner, 
Hoo (Juestion. Do vou know the number of men and teams em- 
ploved by the petitioner, in all, in the summer and _ fall of 
1S76, to fill this contract? If vea, state. 

Answer. I do know the number of men and teams employe d by 
the petitioner during the time stated. Ile had emploved, atone time, 
forty-nine teams and about SIXty men, besides the teamsters for each 
tea. 

(Juestion. How many of these teams and men were sent up to the 
Tongue River post by him, and how many of them went there in his 
eruploy ? | 

Answer. They were all sent there; and all arrived there, with the 
exception of four or five teams, and probably four or five men. 

(Juestion. After you built this second lot of quarters, what next 
happened in your intercourse with the military authorities at the 
post on ‘Tongue river with reference to the places where you were to 
cut wood under this contract ? , 

Answer. On or about the 19th. of December, 1876, I received a 
written order from Lieutenant Randall, acting assistant quarter- 
master of the post at Tongue river, which I now have, and here pre- 
sent to the commissioner, anid request him to attach as an exhibit to 
mv testimony, 

(The exhibit here referred to is marked by the commissioner “ E:x- 
hibit AZ’ and is attached to and returned with = this deposition. 
Charles M. Cushman, United States commissioner.) 


Question. Who was Edward W. Randall: what was his position 
at this post,and what did he do, while you were filling this contract, 
with reference to the same? 

Answer. He was first Hiecutenant and acting assistant quartermas- 
ter, United States Army, at the cantonment at Tongue river. [t was 
through him that I did a large portion of the business connected 
with this contract, he receiving all the wood and issuing vouchers 
for the same. 

(Juestion, After recelying the order, Exhibit A, what did you do, 
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and what had you done before that time, towards filling this contraet 
for wood ? 

Answer. Up to the date of receiving this order, [ had put in at 
the post about 2?) eords of wood. | obeved the order, and cut no 
more green timber within three miles from the mouth of Tongue 
river. 

Question. Where is the mouth of Tongue river, with reference to 
the post or cantoninent of Tongue river ? | 

Answer. It is about one-fourth of a mile north of the cantonment. 

Question. You have speken, in your testimony, of the post at 
Tongue river, the cantonment at Tongue river, and the adjutant’s 
ollice of the post at the military station of, at, or near the mouth of 
Toneue river, Montana Territory. Where were these several places 
during the time referred to in your deposition, with reference to cach 
other; and where were they with reference to the mouth of Tongue 
river? 

Answer. The cantonment at Tongue river and the post at Tongue 
river, spoken of in my deposition, are one and the same, situated in 
Montana Territory, one-fourth of ra mile south of the mouth of 
Tongue river, and the adjutant’s oflice spoken of in mhiy deposition 
was, during all that time, within said post and cantonment. 

Question. Where did you obtain the wood with which this con- 
tract was filled ? : . 

Answer. Lhe dry wood was obtained In acirele about the Post 
distant from one-half mile to two miles from the cantomment. The 

ereater portion of the yreel wood Was obtained within a cir- 
Hoot} cle distant from the cantonment from two anda half to five 
nilles, averaging probably three miles and a half haul. 

(Question. What part,aif any, of the green wood was cut by you 
Within a cirele of two anda half miles of the post? 

Answer. Not to exceed 400° cords. 

Qduestion. Why did you not obtain and eut the wood outside of a 
circle of two and a half to three -miles from the post, and yet ata 
less distance than Vou did procure and eut it? . 

Answer. Because | could not obtain the wood any nearer without 
greater expense resulting from changing camp than did result from 
hauling it trom where I did procure it. 

(Question. blow hear to the post outside of a circle of one-half 
mille from the adjutant’s office at said post could you have cut and 
procured the wood sufficient to have filled the contract for wood, had 
you not been prevented by the military authorities, without chang- 
ie vour quarters from One place to another? 

Answer. [ couid have cut all the wood necessary to have filled the 
contract within one mile and a half of the post adjutant’s office, 
averaging perhaps a litthe over one mile haul. 

(Juestion. Do vou know how much more the cost and expense of 
hauling this wool from the places where you did cut it to this post 
was per cord than it would have been had you been permitted to 
cut said wood, as provided in the contract, at any point without a 
circle of one-half mile from the adjutant’s office at said post? If 


yea, state. 
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Answer. At least $1.75 per cord at that time and place. 

Question. How came you to cut about 400 cords of green wood 
within two and a half miles of the post? 

Answer. Previous to the receipt of order, Exhibit A, I was _per- 
mitted by General Miles to cut such down green timber into wood 
as had been cut down by the soldiers of lis command for the pur- 
pose of building their own quarters, and after the receipt of that 
order of Lieutenant Randall I cut no more such green timber. J 
got this 400 cords from this down timber. 

Question. What amount of wood was cut and hauled from points 
beyond a cirele of two and a half miles from the post, and what was 
the average distance this amount was hauled ? . 

Answer. At least 4,000 cords. The average distance of hauling 
the Saine being from three to three and a half miles. 

Question. Was there any difference in the amount of time and 
labor that was necessarily required and used in cutting and putting 
into the post this 400 cords of green wood, obtained from down tim- 
ber, and the amount of time and labor that would have been re- 
quired to cut and put the same in at the post from standing tiinber 
al places bevond a circle of one-half mile from the adjutant’s othce? 
If yea, state What that difference was. 

Answer. I don’t think there was much difference. 

Qnestion. Why did you not cut and haul this wood, which you 
obtained at a distance of two and il halt to five rail ~ from the post, 
just outside of a cirele one-half mile distant from the adjutant’s ot- 
fice from: said post, as provided In this contract ? 

Answer. Becausé [ was prohibited from doing so by the military 
authorities of that post. | 

Question. Do you know whether any injurv necessarily resulted 
to the petitioner in filling this contract for wood, from the orders of 
the military officers you have testified to, outside of the difference in 

the eost of putting in the 1.500 cords of dry wood instead of 
Oo7 the green wood, the necessary expense of changing camps, 

and the extra cost of hauling over 4,000 cords of green wood 
from bevond a circle of two and a half miles from the post, when it 
could have been procured Within cf mile and il half of sald post, ac- 
cording to the contract? If yea, state what that damage or Injury 
Was, 

Answer. [ think that the petitioner was Injured by being delaved 
by these Varlous orders. These orders caused him to be delayed in 
puting in the wood until so late in the season that it was 1m possi- 
ble to put in the wood until the following spring. 

(uestion. Do vou know what the amount of this damage or 
Injury, outside of the specific amounts of damage referred to in the 
last preceding question, was ? If Vea, state. 

Answer. I do not know. 

Question. You were present and had charge of the men and 
teams that worked upon this contract, and know the cost of the 
time, labor, and materials necessary to fill the same, and the value 
of these articles at the time and place where the contract was to be 
filled. Please consider these matters, and give your opinion, founded 
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upon your knowledge and judgment, of the amount of the damage 
referred to in the last question. 

Answer. In my opinion the petitioner was damaged $5,000 above 
those specific QMiOulits. 

Question. What amount of hay, if any, was there at Fort Buford 
when you first went up there in September, 1876, beyond what 
Leighton "a Jordan had taken F. 

Answer. They liad practically tuken possession ot all the YTass 
suitable for hia that I saw there. 

Question. You have testified about some 45 tons of hay which 
vou say was furnished at the contract-price, and some 12 tons of 
hav which Vou say Was furnished at So0 per ton, and all of which 
was cut and delivered at the post at Tongue river by parties to 
Whom you had= furnished machinery and supplies with which to 
cut thisthay near Tongue river. Please examine the first two items 
charged against this petitioner in voucher, Exhibit A, on pruive l7 
of his petition, which is here shown you, and stite, if vou know, 
what hav this was which was charged against the petitioner 1 
these two first items. 
~~ Answer. This hay charged in the exhibit was the same hay which 
| testified to as be ne contracted for by Lieutenant Randall, acting 
assistant quartermaster at Tongue River post, and put up by the aid 
of supplies and machinery [T furnished. 

Question. Did vou ever have any conversation with Lieutenant 
Colonel Whistler 11) regard Lo the hostilities of Pndians, >} the 
furnishing of an escort for the men and teams of the petitioner? 
lf Vea, state when and where such conversation took place, who 
Was pPres¢ nt, and what was said. 

Answer. On or about the 27th of September, IS76, in the absence 
of General Miles, P apphed to Lieutenant Colonel Whistler, com- 
manding post of Tongue river, for asmall escort of men to aceom- 
pany ad party of niV men to look after hay, but was refused, he 
La him, Ql) or about the 2 of Oetober followine, for another small 
escort for the same purpose, and was again refused, he stating that 
he would not order his men on such duty; he remarking also that 
It was useless to look for hav, as he believed that there was none in 
the country. Nobody known to me was. present at our -first con- 
alee versation, and the latter request was made in the presence 
boS of John A. MelLean and several officers, whose names I do 

not remember. 

Question. Do vou know what became of the hay cut by Leighton 
WV Jordan, that was not taken to the post at ‘Tongue river? It Vea, 


saving that he had no horses tor his men to ride. applied oan 


state. 
Answer. The balanee of this hay, which was cut by Leighton «& 
Jordan, that was not taken to the Post at Pongue river, was baled, 
and remained on the ground where it was cut until about the 
middle of July, (S77. It was. passed upon by a board of survey, 
who declared a large part of it to be worthless, and the balance 
was transported to Buford by steamboat. 

Question, Do you know what the value of that portion of this 
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hay was, that was cut by Leighton & Jordan, which was transported 


to the post at Tongue river, at the time of its arrival there? If 


yea, state. 

Answer. I do not know its value, but its quality was very poor ; 
it was full of dead grass; and, had there been no danger from 
hostile Indians taking my stock, | should have preferred to have 
had my stock grazed through the winter than to have fed them on 
this hay. 

Question. During the summer and fall of 1876, who was in com- 
mand of the Government post at Fort Buford ? 

Answer. Col. W. B. Hazen, Sixth United States Infantry. 

Question. During that time, who was in command of the Gov- 
ernment post and troops at Glendive ? | 

Answer. Licutenant Colonel Otis, Twenty-second United States 
Infantry, and, in his absence, Major Hutf, of same regiment. 

(Juestion, During this time, who was 1n command of the: Goy- 
ernment post and troops at or near the mouth of Tongue river, 
Montana Perritory ? 

Answer. Col. N. A. Miles, Fifth United States Infantry, and, in 
his absence, Lieut. Col. Joseph Whistler, of the same regiment, and, 
In the absence of both, Captain Snvder, of the same regiment. 

Question. State what, if anything, was done by Colonel Otis, 
commanding at Glendive, about your going forward after vou had 
demanded an escort trom him. 

Answer. He refused me an escort, but informed me that if I 
would wait until the following day, that he would send a small 
party of recruits, consisting of five to seven men, in charge of some 


Government mail to the mouth of Custer ereek, a place about half 


way to the Tongue River post. I waited until the following day, 
and the troops were sent with me as promised, I furnishing trans- 
portation for the same. | requested counsel for the petitioner LO 
ask this question, in order that I might explain my testimony 
relating to that subject. , | 


Question. Do you know what the intention and expeciation of 


the petitioner was, when vou went to Fort Buford in September, 


LS76, us to how he should transport hay from Buford LO Pongue 


river? If vea, state. 

Answer. I do know. | know it was the intention of the peti- 
tioner to cut and bale the hay at or near ort Buford, and transport 
the same by steamboat up the Yellowstone.. We all understood 
the Yellowstone river to be navigable when we started up. 


There was no cross-examination of this witness by counsel for 


tke United States. 

Second general interrogatory by the commissioner. Do you know 
of any other matter relative to the claim in question? If you do, 
state it. | 

Answer. I do not. 


H. G. COYKENDALL. 


41—170 


ie ar ean tL ae en 


Se ee 
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Sworn to and subscribed before me, this 7th day of December, 
1877. 
| CHAS. M. CUSHMAN, 


United Ntates Court Commissioner. 


09 ex Hind A.—¢( has. Cushman. U. S, Conrimissiorne r. 


| | OrricE A. A. Q. M.., 
CANTONMENT TONGUE River, Montana, Dee. 19th, 1876. 


Mr. Cuykendall, Agent tor Wood Contractor. 

sin: tT have the honor to inform vou that by direction of Colonel 
N.AL Miles, 5th U.S. infantry, commanding, you are prohibited 
from CULLING Greel timber within three (5) miles from the mouth of 
Tongue river, | 

Very respectinily, your obedient servant, 
KDW. L. RANDALL, 
lst Lieut. 5th U.S. Inf?ty, A. A. @. MW. 


| Deposition of Lobe it I. Mason. for Clavnnant, taken at Bismarck. Dak... 
on the Sth, 1Oth, Lith, and 12th days of December, A. D. UST7. 


The claimant appeared by John A, Stovall, lisq., and Walter I. 
Sanborn, losq.; the defendants appeared by ho one, 


lirst general interrogatory by the commissioner. Please to state 


your nathe, VYOuUr occupation, your age, your place of residence the 
past year; Whether you have any, and, if any what, Interest, direct 
or indirect, in the claim which is the subject of inquiry, and whether 
and in what degree vou’ are related to the claimant. 

Answer. Robert B. Mason; for the past season have been mauu- 
facturing brick; [ am = forty-tive years; my place of residence the 
past year is Bismarex, Dak.; [To have no interest whatever in the 
claim Which is the subject of this inquiry; Tam not related in any 
way to the claimant. 

Being interrogated by Watrer H. Sanporn, ior the petitioner, 
the withess says: 

Question. Where have you been diving and what have you been 
doing during the past twenty-one years? Please state as fully and 
particularly as you can. 
~ Answer. [have been cngaged in various oecupations. I was on 
the plains west of the Missouri river thirteen vears; a portion of: 
the time | was engaged in’ freighting—sometimes for Government 
and other times for private individuals. For three years, 1864, 
1865, and 1866, T put up the hay at Fort Laramie, then in Dakota 
Territory, now Wyoming Territory; and at Fort Mitchell. Fort 
Mitchell is 55 mules east of Port Laramie, on the North Platte river, 
and at the foot of Seott’s Biutts. Omaha and Nebraska City was the 
nearest base of supplies; and [ think Government used to pay us 
for 575 miles for freighting from Nebraska City to Fort Laramie. 
I putin hay at Fort Laramie, 700 tons, and Fort Mitchell, 200 tons, 
in 1864.) In 1865 our contract was YOU tons, but we were not to de- 
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liver at the post, but had a train of ox-teams, and the quartermaster 
employed us to deliver a portion of the hay at Laramie. I cut all 
the hay I could, which, as near as [ can remember, was between 
fifteen and sixteen hundred tons, and what was over the 900 tons 
the quartermaster bought in open market on the meadow. In the’ 
vear 1866 | put up a portion of the hay; I don’t remember how 

miahy {Ons that Vear, lf was not the contractor myself, but 
660 had full supervision during all the past-named vears, and 

full charge of putting wpall this hav. I have freighted to 
all the principal posts that were then in the Department of the 
Platte or near that de ‘part ment, to wit, kort Kearney, kort MecPher- 
son, Fort Sedgwick, Fort Mitchell, Fort Laranne, Fort Philip Kear- 
nev, Fort C.F. Smith, Fort Bridger. I put in wood at Fort Sanders 
in ISG7T to the amount of 35.500 cords. I was not the contractor, but 
(foe & Carter were the contractors and I was the foreman. In LSOS, 
In the early spring of 1868, [ started some time in February; I got 
to Sherman, Tex., as near as I can remember, the 15th day of March. 
| hought mV cattle ana horses aha started back for the Laramie 

about the middle of May, arriving iit my ranch, about l7 
miles northwest from Fort Sanders, the 27th dav of August, 1868, 
arriving with 1.197 head of ea ittle and 60 head of horses. From 
ISTO to IS73 | was either contracting or foreman tor contraetors in 
| the Northern Pacifie Ra road. From 1875 to 1876 [ was 
working as foreman in grading the Canadian Paecitie Railroad, and 
11) August, LS7h, | Came to Bismarck, where Was employed by the 
petitions r, through his agent, to go up onto the Yellowstone, near 
he Butord, to bale hay for the cantonment at or near the mouth 

f Pongue river. 

Question. In freighting did \ you own teams or hire men or teams 
either for yourself or your employers; if so, to what extent and when 
and where 

Answer. In 1866-I owned fifteen teams, four mules to each wagon, 
and used them for freighting from Nebraska City to [ort Sedewick. 
have owned other teams at different times At one time I had 
twenty-two ox-teams, six voke to each wagon, and four six-mule 


teams. I used these f vy hauling ties for the Union Paeifie Railroad 
in 1S67. Yes, I've hired miech aly teams when I Was fore hah for 


miy emplovers. | always bya 7 niyv OW] meth, and | Wiis foreman 
during all the time this hav and wood was being put in, and I hired 
nearly all the men and teams that were hired while I was grading 
and freightine. I also bought and sold a great many teams for my 
emplovers, 

Question. When were vou employed by the petitioner ? 

Answer. I think I was emploved on the 28th day of August, 1876. 

(duestion. What were Vou employed LO do and whiat were your 
instructions, if anv, from your employer ? 

Answer. My instructions from my employer was to proceed with 
all possible « lespatch to Fort Buford, then to cross the Missouri river 
and go up. the Yellowstone river till I came to the meadows. which 
we didn’t know exactly at the time the distance from Buford, but 
which is about 10 or 11 miles from Buford. Then I was to make 
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preparations for baling hay to be delivered by steamer at the can- 
tonment at or near the mouth of ‘Tongue river. I was employed to 
have full supervision of baling this hay. 

Question. Do you know what the intention and expectation of 
the petitioner was with reference to the place where he could get 
the hay to fill this contract, and in reference to the manner in which 
he would transport it to thé cantonment on Tongue river? If yea, 
state. — | 

Answer. I do know what the intention and expectation of the 
petitioner was with reference to the place where he could get the hay 
to fill the contract, and how he should and could transport it. He 
intended and expected to get it and cut it by machinery which we 
had with us on the meadows near Fort Buford, on the Yellowstone 
river, where he instructed me to go. [le intended and expected to 
transport it by stesunboats to the cantonment at or near the mouth 

of Tongue river, by the way of the Yellowstone river. 
66) QJuestion. Do you know What the understanding and belief 
the petitioner and his employés was when you started up 
there as to the navigability of the Yellowstone river from Fort Bu- 
ford to the cantonment on Tongue river? — If yea, state. 

Answer. I do know what the understanding and belief of the pe- 
titioner and his e mployes Was as to the nay ivability of the Yellow- 
stone. They were sincere in the belief that the Yellowstone would 
be navigable until he could complete the contract of cutting, baling, 
and delivering the hay. 

Question. Do you know whether it was well understood, and be- 
lieved by the petitioner and his employes, when Vou entered Upon 
the performance of this contract, and by all others who had any 
knowledge or information on this subject, that the hay near Fort 
Buford was the only hay which could be procured with which to fill 
the said contract. 

(Question withdrawn by counsel for petitioner.) 


Question. Do you know what the understanding and belief of the 
petitioner and his employés, and all others who had any knowledge 
or information upon the subject, was with reference to whether any 
hay could be procured with which to fill this contract at the time 
you started up there, except that on the meadows near Fort Buford ? 
[f vea, state. 

Answer. [ do know they expected to get their hay at the meadows 
near Fort Buford, on the Yellowstone river. Everybody who knew 
anything about it understood that there was no other h: ay that could 
be procured with which to fill the contract. 

Question, Do vou know what the petitioner did towards pre par- 
ine to fill and filling this h: ay contract? If vea, state fully what he 
did, when he did it, and the manner in which he did it. 

Answer, The petitioner made preparations as fast as possible, hir- 
Ing men and teams to fill the contract. My Instructions were to 
proceed to those meadows and commence OPers itions ¢c ‘utting hay and 
getting it ready for the hay- -presses, Which were to follow us by 
steambout to the base of operations near Fort Buford, with all pos- 


Sa e 
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sible haste. I started from Bismarck on the 30th day of August, 
1876, for the meadows, and had with me nine wagons and ten teams, 
and thirty-two men, which had been employed and sent forward by 
the petitioner with me to fill this contract for hay. I had with me 
two mowing-machines and an ample supply of other tools for the 
use of men engaged 1n putting up hay. I got to Fort Buford with 
my men and teams and haying utensils the evening of the 5th day 
of September, 1876. When I arrived there I found a beater hay- 
press, Which had been sent up by the petitioner. The petitioner 
sent one steam hay-press four mowing-machines, and an ample sup- 
ply of pitchforks and seythes for the use of men in putting up the 
hay. We had seventeen men more come up to jom me and help 
put up the hay. The four mowing-machines came up on the 
steamer Nellie Peck; two others were sent up by three teams that 
followed after me, so that we had eight mowing-machines and thir- 
teen teams. The petitioner also hired seven more men at Fort Bu- 
ford to help put up the hay, who went with me, making the num- 
ber of men with me at Fort Buford at this time thirty-nine. He 
also sent up over 200 sacks of flour, and, I would judge, from 2,000 
to 2,500 pounds of bacon, aud an ample quantity of all other Sup- 
plies necessary for men and animals. 

Question. What did you find on your arrival at Fort Buford with 
regard to the hay you were instructed to cut ? | 

Answer. I found, when I got to the meadows near Fort Buford, 
men, teams, and mowing machines cutting the hay on the meadows 

where I was instructed to cut. They had from 250 to 300 
662 tons of this hay cut. and had cut around all the grass that, 

In my judgment, was worth anything, which would, in all, 
amount to probably five or six hundred tons; and cutting around a 
plot of ground is calculated, and custom has made it a law, to hold 
the hay_in an unsettled and frontier country. 

(Qjuestion. How long have you been upon the frontier and doing 
business in unsettled portions of the country? 

Answer. For more than twenty-one vears. 

(Juestion. Is there any custom with regard Lo taking possession of 
and obtaining title to standing grass Upon public lands of the United 
States among the dwellers and those doing business on the frontiers ? 
If yea, state what such custom is and how long it has existed, to 
your knowledge. 

Answer. Yes, there is such a custom; ever since [ have been on 
the frontier. Ifa person would cut a swath around a plot of grass 
1n having season, that was considered equivalent to ownership, uh- 
less it Was on a military reservation, and then the right to cut was 
protected by the military for the contractor. It has been the custom 
fora man that has cut around a piece of grass to own the grass. 

Question. Where was this hay that was being cut by Leighton 
& Jordan, and was it under the control of any one; and, if so, 
whom? 

Answer. I know that it was on the pubhe lands of the United 
States, and under the control of the military authorities of the 
United States, commanded by General Hazen, at Fort Buford. 
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Question. Were there any other persons than the men working 
upon the hay at this point, where Leighton & Jordan were cutting ; 
and, if so, Who, when you were there at this time? 

Answer. There were soldiers there. for, 1 presume, an escort for 
protection from the Indians. I could not say just the number; J 
should think from elelht to twelve. 

— Question. Was there at this point any military or other station or 
cany operations of any kind going on except this hay cutting: 1f vea, 
What station o1 operations f 7 

Answer. There was none that I saw or heard of. 

(Question. Do you know tor what purpose this hay was being cut? 
If yea, state. 7 

Answer. Ci neral [Tezen re threat lie lisacd let Leighton "ay Jordan 
a contract to cut hay there through instructions from General Card. 
To know from circumstances that the hay was being cut for the 
Pongue River post, from the fact that hay could be delivered much 
Cheaper to Fort Buford from other points, and to other Posts on the 
Missouri river from: points which were closer by the posts. 

Question. When and where did General Hazen.say that he had 
let the contract for cutting this hay to Leighton & Jordan, who was 
present, and what else was said at that conversation ? 

Answer. This conversation took place at Fort Buford, at the 
steamboat landing on the bank of the Missouri river. Hazen asked 
Mehean where he was COIN’ to get the hav to fill the contract of 
the petitloner at the post al Tongue river. Mehean said he did not 
know where; that he had calculated to cut hay on the Yellowstone, 
where Leighton & Jordan were then at work. [can’t sav what re- 
plp Hazen made, but McLean asked him then if he could get an es- 
cort, and he perem ptorily suid no, in a sarcastic manner, as | took 
oe MeLean then asked him if he would let him have sOTne QUulls, 
and he said no; that he had no authority to let guns go to any citi- 
zens, for it Was entirely against military orders, and he would have 
to assume the whole responsibility himself. That ended the con- 

versation for that time. 
(ti Question. Who was MeLean, and when did [azen say that 
he had let the contract for cutting this hav about ten miles 
above Fort Buford. to Leighton & Jordan by direction of General 
Card?  Treter to the hay on the Yellowstone river, about ten miles 
above Fort Butord.. 

Answer. John A. MeLean is the MeLean I refer to, agent for the 
petitioner; he had full control of operations at that point at that 
time for the petitioner Hazen said to MeLean that he had let the 
contract to cut this hay ten miles above Butord, on the Yellowstone 
river, to Leighton & Jordan by clireetion of General Card, at the 


Sobie conversation, and before Lilie eonversation related 1 niv last 


auswer. 
Qduestion. Who was present when this conversation took. place, 
and when did it take place” 
Answer. Jolin A. MeLean and General Hazen and myself were 
present at this conversation. [ think it took place on the 6th diay 
of September, ISG 6. 
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Question. Do you know whether there was any hay with which 
this contract could be tilled at or near Fort Buford, or on any of the 
meadows about there, except that which Leighton & Jordan had cut 
or cut around and taken possession of, at the time you arrived in 
Septem ber, S76, at the point where they were cutting 4 

Answer. | looked carefully along, and other parties that were with 
me in the employment of the petitioner also looked for hay In the 
vicinity of those meadows and along the valley of the Yellowstone 
River. I am certain there was none there except what Leighton X 
Jordan were cutting. About fifteen or twenty miles up the Yellow- 
stone River, at a creek—I think the name was Deadman’s Creek— 
there was, in my judgment, probably twenty or twenty-five tons of 
hay that could have been cut by cutting over quite il large tract of 
land: but the grass was of an inferior quality, mixed with old grass, 
and dried up so dry that it would burn, with the exceptions of some 
very low spots. This was an alkali grass, and worthless for cattle 
or horses; they will not eat it unless they are almost starving. I 
know this trom practical experience, for [ have had a yreat deal of 


experience with stock of all kinds on the frontier and the plains of 


the far West. 

Question. Do you know what efforts petitioner and his men made 
when they found Leighton & Jordan: had LO this hay at the big 
meadows, near Fort Buford, to procure hay with which to fill Ins 
contract? If vea, state parti ‘ularly all that vou know that was 
done by him and his employes for this purpose. 

Answer. When we found there was no hay there but what was 
taken by Leighton & Jordan, we proceeded up the Yellowstone Val- 
lev, and on our way through to the mouth of Tongue river looked 
carefully for hay, having men on horseback which were accustomed 
to the frontier country and of sufficient Judgment to tell truthfully 
and know when. they saw grass that was fit to cut for hay. Those 
men scoured the country for miles on both sides of our trail to find 
hav, but were unable to find any. [I was with the first company of 
the petitioner’s men and teams that went up from Fort Buford to 
‘Tongue river, and had charge of same. 

There was a terrible rain storm while we were near Fort Buford, 
which made the roads almost impassible for teams loaded, as ours 
were, With supplies and machinery, but we started out on the 9th 
or 10th of September, 1876, and made as rapid progress as we possi- 
bly could. Our teams were almost played out when we would stop 
at night with utter exhaustion, owing to the badness of the going ; 

nevertheless, we pushed on to the mouth of Tongue river, 
664 arriving there the 19th day of September, 1876. The next 

day we crossed all our teams and men to the south side of 
the Yellowstone river, which took us until late in the afternoon. 

The next morning I sent two men in search of hay; when they 


Cahie back thev reported they could find abe hay. | was hot satis- 


fied, as I was told there was good grass in the vicinity of the mouth 
ot Powder river. | employed ad tad who Was acquainted well] with 
the frontier country to go to the mouth of Powder river and vicinity 
and to spare no time or pains in making a thorough investigation 
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for hay. In the meantime H.C. Coykendall, who was employed by 
the petitioner as foreman, came up with three wagons, and, I think, 
seven or eight men, and he having full control of all matters per- 
taining to the contract I was there under his directions. I told him 
what | had done in regard to looking for hay, and that I had sent 
aman to the mouth of Powder river and vicinity. I think that he 


stated that he lad met the man as he came up to the mouth of 


Tongue river. IL. C. Covkendall then sent two men up the Yellow- 


stone river in search of hay, but they returned after an absence of 


two or three days reporting “ NO hay.” Mr. H. C. Covkendall told 
the men in my presence that he would) pay them, I think, ten dol- 
lars per ton, just for finding tifty tons or upwards within twenty or 
twenty-five miles of the cantonme nt at Tongue river, and five dol- 
lars per ton for find) ny hay he VOnG that dist: ahice. Ile made this 
offer to any men who would go out and look for h: av. IT heard him 
make this offer-to several men. Men who had come down the Big- 
horn river, Powder river, and Voncue river from the Bighorn Moun- 
tains, Who had been prospecting for gold, and who wanted work, and 
they principally were all “ broke,” received this order from Mr. C oy- 
kendall, and | made the same offers to those men ni Vse If Phe man, 
Miles, sent to Powder river returned after an absence of, I think, 
five days, and reported that there was no hay in that part of .the 
country that was worth the cutting, as the grass was dried up, and 
even had it not been dry there was not a sufficient quantity to 
amount to anything. : | 

ln the meantime John A. McLean arrived at the mouth of Tongue 


river, and he sent Ezra Daniels, a Government scout, with two other 


men and myself, up Tongue river in search of hay. Daniels had 


before reported that he knew where there was quite a quantity of 


hay that could be cut up Tongue river. We went up Tongue river 
about sixty-five or seventy miles, looking carefully as we went for 
hay. W hen we arrived at the point that Daniels had designated, 
we found the country burnt over and no hay. We went up on toa 
hill, and as far as we could see the country was burnt over. Coming 
back, we took a different route in some places from the one we went 
up, and jooked on the tributaries of Tongue river, but were unable 
to find any hay. 

QJuestion. Do vou know whether there was in September, 1576, 
any hay in this country in and about the Yellowstone Valley, ex- 
cept that which Leighton & Jordan had taken possession of with 
Which this contract for hay, Or any considerable part of it, could 
have been filled? If vea, sli ite. 

Answer, | know that the petitioner and his men did their utmost 
to find hay to fill the contract, and | am_ satisfied there was not 
suticient hav in. the country to fill any considerable part of said 
contract, aside from what Leighton & Jordan had took possession of, 
as the most hay T saw in any one place was the grass in Deadman’s 
ereek, which, as | have stated before, Was worthless for cattle and 
horses. ; 

Question. Tlow much hay, in your judgment, outside of what 
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Leighton & Jordan had got, could, in September, 1876, have 
665 been procured in and about the Yellowstone Valley, and 

within two hundred miles of the cantonment at Toneue 
river, with which to fill this contract? | 

Answer. In my Judgment, as far as my search for hay went, and 
from what the men that were sent out from our camp in search of 
hay, and from what [ could learn from men who had been over the 
country, (and [ inquired of every person who I thought had judg- 
ment in regard to hay), I don’t believe that there could have been, 
Wn September, 1S76, more than one hundred and fifty to two hundred 
tons of hay cut, and that was scattered in small patches all over the 
country in lots of five hundred pounds to two or three tons in a 
place. There was a spot above Glendive that there was probably, in 
my judgment, ten or fifteen tons of hay that could have been cut; 
but there was no other grass anyways near to this point with the ex- 
ception of that. 

(QJuestion. From what point did veu start to fill this contract, and 
how far was it from that point to Fort Buford, by the route you trav- 
eled, and what other instructions, if, any, did you have when you 
started, as to baling hay ? | 

Answer. [ started from Bismarck, Dakota Territory. I ealculated 
it was about two hundred and twenty-five or thirty miles from Bis- 
marck to Fort Butord by the route I traveled, which was the most 
direct route. IT was instructed to run the presses, if necessary, day 
and night, unti. | got the hay all baled. 

(Juestion. For what purpose did John A. MeLean, in the conver- 
sation vou have related, demand an escort of General Hazen? 

Answer. He demanded it for protection for the men and trains of 
the petitioner, on their way up to Tongue river. 

Question. What was the condition of the country in and about 
the Yellowstone Valley, within two hundred miles of Fort Buford, 
from September, 1876, with reference to the possibility of filling this 
hay contract for SOO tons at Tongue River post, by cutting and pro- 
curing the same in that country, aside from the hay that Leighton 
& Jordon had taken possession of, and with reference to filling any 
eonsiderable part of said contract by said means ” 

Answer, As far as my search and the search of men that were sent 
out from our camp extended, | considered it an utter impossibility to 
fill the contract, or any considerable portion of it, as the grass was 
dried up, and but very few places where the grass was sufficiently 
thick for fire to run, but what it would run. 

Question. Do vou know what it was worth to cut and put up in 
sacks upon the meadows where Leighton & Jordan were cutting, 
near Fort Buford, from three hundred to six hundred tons of hay, 
in the month of September, 1876, and do you know what the neces- 
Saryv Cost and expense of eutting and stacking that amount of hay at 
that time and place was? If Vea, state. 

Answer. I know what it was worth to cut and stack that amount 
of hay at that time and place, and I know what the necessary cost 
and expense of cutting and stacking the same at that time and place 


Was. 
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Question. What was it worth to cut and stack that amount of hay 
at that time and place, and what was the necessary cost and ex- 


pense of cutting and stacking the same at that time and place per 


ton ? 

Answer. If Was worth hot to exceed sh per ton to eut and stack 
that amount of hay cil threat time and place. The hecessary COST and 
expense of cutting “nd stacking that amount of hay at that time and 
place was about $4 per ton. . | 

Qjuestion. Do vou know what was done with the hay Leigh- 
666 ton & Jordan cut on these meadows, about ten miles from 


ort Dutord, (j1) the Yellowstone, in September, [S767 [f 


yea, State. 
Answer. There was a portion of it brought to the cantonment at 
Tongue river; the balance T don’t know what was done with it. 
(duestion. When was that portion of it that went to Tongue River 
post transported there? | 


Answer. During the month of December, 1S76, and the month of 


January, IS77, and there may have been one trainseload come into 
the cantonment at Pongue river in the month of November, 1S76. 

Question. Do vou know what it was worth to bale and transport 
that hay to the amount of 150 to 200 tons from the place where it 
Was Cul t& thie Cantonment on Tongue river “at the time if Was so 
transported ? 

Answer. I do know what it was worth. 

Question. Do vou know what the necessary cost and expense of 
baling and transporting from the place where it was cut to the can- 
tonment on Tongue river, 150 to 200 tons of this hay at the time it 
was to [hel transported, was” 

Answer. Ido know what the necessary cost and expense was. 

Question. What was if worth to so bale and transport that amount 
of hav from the place where it was cut to the Tongue river post an 
the time it Was so transported ? : 

Answer. Not to exceed $130 per ton to bale and transport. this 
hav, as stated in the question. 

Question, What was the necessary cost and expense of so baling 
and transporting that amount of hav from the place where it was 
cut to the Tongue River post at the time it was transported ino 1S76 
and 1877? | : 

Answer. ‘The necessary cost and expense was $130 per ton. 

Question. Do vou know what hay was obtained at Tongue River 


post between the 20th day of September, 1876, and the Ist day of 


February, 1877, and where all the hav so obtained came from ?. If 
vea, state. 

~ Answer. Ido know what hay was obtained, and where it came 
from. ‘There were two lots, amounting to about fifty tons in all, put 
In at the cantonment at or near the mouth of Tongue river, which 
Was cut, one lot about two miles below the mouth of Tongue river, 
and one about two and half tothree miles above the mouth of Tongue 
river. ‘This wasaside from the Leighton & Jordan hay, The remain- 
Ing part of the hay that was furnished at the cantonment was cut by 
Leighton & Jordan, and came from the meadows at or near Fort 


On 
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Buford, on the Yellowstone river, about ten miles from Fort Buford, 
and was the same hay that was hauled up there in December, 1876, 
and January, 1S77. 

Question. Do you know what the condition of the Yellowstone 
river as to navigability was from the 10th of September to the end 

the year S76? If vea, state what your means of knowledge 
w Cre, 

Answer. Ido know what the conditiou of that river was during 
that time. As near as I can remember, there was but one boat went 
up the Yellowstone river, and that went only as far as Glendive, and 
she was loaded very ight. She had arrived at Glendive and was 
coming back the day | Pot Into Cale ndive, which Was the Sth day 
of “sic mber. I know that the Government and the petitioner had 
to haul all the sup plies after about the 10th of September from the 


Ware ‘pba nearly opposite Fort Buford, to the cantonment at Tongue 
river, by Wagons and teams, from the facet that there Was no river 
transportation on the Yellowstone river to the mouth of Tongue 
river, or anv part of the Way. 

(uestion. Why was there no more transportation on the Yellow- 


‘} 


stone during this time 


hay Answer. Simply because there was such a low stage of 


water in the Yellowstone river that boats could not pass up 

there 
C1 Seiad What Was thie condition of 1 
its navig ability for steamboats from the 10th of September until the 


he Yellowstone river as to 
\ 
end of the year 1S{6 ? 

Answer. The water was so low that it Wasa matter of impossibility 
for steamers to run above Glendive after the loth of September, 1S76, 
or to Glendive after the 20th of September. [It was simply not navi- 
cable at all after the 2Oth of NS ptember, 

Question Do vou know what the condition of the coun try In and 


h | 
about this Yel lowstone Valley and the Pohnwue river Tibet during y the 


: 
fall of the year IS76. and the winter of IS76 and 1S77, was as re- 
cards t the hostil ties of Indians? Lf Vea, State fully anid particularly 
your means of knowledge. ! 

Answer. I do know that it was pet 
over the road between the cantonment at Tongue river and Fort 
mn of a military escort, or in large 


i ; 
ili 


| unsafe for parties to travel 
Buford, unless under the protect 
parties and well armed, unless that they traveled in the night, and 
then parties were liable to be attacked by [ndians. The military 
forees would hot allow their supply Lrallis to travel over thie aforesaid 
road unl ss they had ah eseort of from two to five companies of sol- 
diers, end CVel then the Indians attack d them, and run off at one 
time “OLLEC SIXtv head of their animals: and during {| 
IS76 and 1877, the Indians. captured two or three of the mails be- 
tween Fort Buford and the cantonment at Tongue river. | did not 
‘where through the country unless with 


consider if safe to travel cLlh\ 
il consid rable torce of ae med heh and cood = lade ile -Aallible ils. | know 
that there Was at one time SOHICG SEX 
from the eantonment at Tongue river, and at another _ fifty-two 


head, owned by L. M. Blach & Co., were also run off by Indians, 


ate winter of 


Ixt\ head .of beef cattle run off 
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and at different other times they run off horses and mules belonging 
to men in the employment of. the petitioner. The meal carriers 
traveled as a general thingin the night, as they were afraid to travel 

by daylight on the account of Indian hostilities. The scouts gen- 

erally traveled in the night, as they deemed it unsafe to travel in 

the daylight. When TI was coming down from the mouth of Tongue 

river to Fort Buford for supplies, about the 4th of October, I.saw at 

Custer ercek, some thirty-two miles from the mouth of Tongue river, 

one or two wagons which had been abandoned by men in the em- 

ploy of the petitioner on account of the Indians attacking the par- 

ties and running off a number of head of their stock. This was 

early in the morning. [ left the cantonment in company with John 

A. Vc , Cat the nieht before LO overtake teas that Were in) the Clil- j 
ploy of the petitioner, which left two days before me from Tongue 
river. The reason that T left in the night was that I was afraid to 
travel in the day-time on the account of hostile Indians. 

Question. What was the condition of the country in and about the | 
mouth of Tongue river and the Yellowstone Valley during the fall , 
of the vear 1876, and during the winter of the vear 1877, as regards 

ay the hostilities of Indians, With reference to the Hecessity of the peti- 
tioners having a military escort to protect Jiis teams and men, to 
enable him with a suitable force to fill the contract t for hay set forth 

Ol pages 2 to 6 of the pet ition herein, which I now show Vou, by 

cutting and gathering the same in or transporting the same through 

sald region ? : 3 
~ Answer. It was, unquestionably, neeessary to have military pro- 

tection and escort to enable the petitioner to fill the contract, 
668 or any considerable part of it, by cutting hay in or transport- 
Ing the same through: that country. 

(Question. What was the condition of this country as regards the 
hostilities of Indians in the fall of 1876, and winter of 1876 and 
IS77,as to the possibility of filling this contract, or any eonsiderable 
part of it, by cutting hay in or transporting it through this country, 
without the protection of a military escort for the men and Ltealis 
While so doing ? * 

Answer. It was a matter of impossibility to transport or get men 
to works at cutting hay, even aif there had beer any to cut, unless 
they Were protected by i military escort or some other considerable 
force of armed men against the hostile Indians. The country was 
In a state of open and declared war between the Indians and whites, 
and was full of Indians. 

Question. Did vou ever demand of any commander. or officer in 5 

he Army of the United States” 

(Question withdrawn.) 

Question. What, 1fanvthing, re you ever or what couversa- 
tion did you ever have with officers of the sates of the United States 
with reference to a military escort for the men or teams of the peti- 
tioner employed in filling this contract? If anything was. said, 
state when, where, who was present, and what was said at such con- 
Version, 

Answer, T never had any such conversation myself. 
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Question. Were you ever present when any agent or employé of 
the \ adeno had any conversation relative to this matter with any 
of the officers of the United States Army f If yea, state when, where, 
who was present, and what was said. 

Answer. I was present when John A. MeLean demanded a mili- 
tary escort of General Hazen at Fort butord, and I have stated in 
my former evidence, cis fully as Call, what Was said and by whom. 
I was present once with Coyvkendall when he demanded an escort of 
Lieutenant Colonel Whistler, at Tongue river. I can’t give the exact 
time. No one was present but Colonel Whistler, Mr. H. G. Coyken- 
dall,- and mivself. | dont remem be r exactly what Wiis said, but 
Coykendall demanded the eseort Lo protect the Hien and teams of the 
petitioner while yorking to fill the contract, and I know that Colo- 
nel Whistler refused to turnish the eseort. 

(Juestion. Who was A COMMA 
river when this demand Wats Thai 

Answer. Colone!] Whistler, of the Fifth United States lufantry, 
Was 1 command, 

(Juestion. Do you know how Many men and teams the a titioner 
had employed, and what amount of supplies and materials he fur- 
nished during the fall of IS76, and the winter of 1S76 and 1S77? 

Answer. Yes. 

(Juestion. Do you know what amount of men, teams, materials, 
tools, and - Uy) 1) lies would have been requir d to hi ave filled this COli- 


: 
tract according to Its terms..1f hav could have been procured by 


d of the post and forces at Tongue 


cutting in or transporting it through this country, and a suitable 
escort to protect the working parties against the Indians had been 
provided 

Answer. Yes: I do know. 

Question. What amount had the petitioner during this time, with 
relerence to the amount that would have ay CT} required lor this pur- 
pose, under such circumstances 

Answer. HLe had cil) ample supply of Teals, and if the hav could 
have — procured, and military protection furnished for men and 

‘als, I) f ‘had Ley and Peadls noueh te fil] the contract. 
660) (QJuestion, Did you ever see a press called a beater press 
while you were employed for the petitioner, or a steam hay- 
press during the same time’? If vea, when and where ” 

Answer. I saw the beater press, that was owned by the petitioner, 

Bismarck before if Wiis londed (1) the St amboat, ana il ilso ‘ul kort 
Buford. | also saw the steam press at the meadows on the valley of 
the Yellowstone river, ten or cleven miles from Fort Buford, in the 
forepart of October. 1S7b. 

Question. Do you know what the value of these presses was at 
Fort Buford in the tall of IS76? If vea, state. 

Answer. I think I know w'iat their value was at Fort Buford in 
the fall of S76. Tl 
or $400, and the steam press was worth at the same p 
to SV.000. , . 


] + . . — — " ' 4 . De j . >> 
ie beater-press was worth at Fort Buford 8350 
i 


ace from S1L.S00 


(Question. Do you know who owned 


these presses in September, 
IS76, or who sent them to Fort Buford? If yea, State. 
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Answer. I don’t know who owned them. I know Jolin A. MeLean 
sent them there to bale the hay for the use of the cantonment at 
the mouth of ‘Toneue river. 

(Juestion. W hit Was being done with the steam hay press when 
you saw it tenor eleven miles from Fort Butord, im the early part of 

October, S76, and who was In POSSESSION of it? 

Answer. It was baling the hay cut by Leighton and Jordan on the 
meadows ten or eleven miles from Fort Buford, on the Yellowstone 
river, and WialsS, as PrestmMe, 12) the POSSESSION of the military au- 
thhorities of the United States. | 

Question. Was the country to the extent of ten miles around the 
cantonment on Tongue river occupied or controlled by any one from 
the first of September, IS76, to the first of July, isi8? if SO, by 
whom ? ; 

Answer. During my stay in that country, which was from the 
MSth of September, 1576, until the first day of February, 1577, the 
country was entirely under military control. 

(Juestion Wihiet mitlitary ? 

Answer. The military forces of the United States. 

Qduestion. By whom was it OCCUP Te “dl? 

Answer, It was occupied by the Fifth regiment of infantry, under 
the COoTy a Ty aaThe of ( ‘olonel Ne Ison A. Mile rs and in his “ibs SCTCce by 


( ‘olone] W hist ler, 


he — ae ~~ gwen me 


Question. Do you know anything about any communication of : 
the commanding officer at the cantonment om Pongue river to or with | 
the petitioner, or any agent of his, in reference to the cutting or o 


procuring of dry wood? [If yea, state what; and how that cormmiu- 
nication Was made, | 
Answer. Yes: | doknow about it. When I first went there to 
the cantonment at Tongue river I went to see General Miles, and 
showed him letters, and also told him who I was representing, nid 
he told: me that they would have to have some dry wood, and re- 
ferred me to the quartermaster 11) reaard to the amount. [I went to 
Lieutenant Randall, the acting quartermaster, told him who I was 
representing, and asked him in regard to the wood. Hle said they 
would have to have from the petitioner 1,500 cords of dry wood. — I : 
told him that the contract called tor 6,000 cords of soft wood, and 
that it would cost the petitioner a considerable more per cord to fur- 
nish dry wood than to cut and furnish @reen soft wood, as he would 
have to pay more per cord for chopping dry wood, and the loss of 
time of teams ranning around through the woods gathering up the 
dry wood would be great, as we could get no considerable quan- 
te tity in one pl | told him that [ expected a higher 
670 authority than myself soon, and | would not take the respon- 
sibility to furnish dry wood until the authority came. In 
this conversation no one Was sent except Lieutenant Randall and 
myself. Ina day or two TH. G. Coykendall came up; he and T went 
and saw the sie Chie eg ai tere Randall and Covkendall 
talked, and Randall said he must have from the petitioner 1,500 
cords of dry wood, Coydendall objected to furnishing the dry wood, 
and stated that it would Le d great deal more expensive on the pars 


i litte 
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of the petitioner to furnish dry wood than to furnish soft green 
wood. Randall insisted that 1,500 cords of dry wood should be fur- 
nished by the petitioner, and said they could not get along with- 
out it. | : 

(Juestion. Who was present at this last conversation, when did it 
take place, and what else was said ? 

Answer. I’have stated the conversation as fully as T ean remem- 
ber, and IT don’t think there was any one present but Lieutenant 
Randall, HW. G. Covkendall, and myself. | 

Question. Do vou know whether the petitioner furnished any 
dry wood for the use of the post on Tongue river? If yea, how do 
you know ? : | 

Answer. | know from tie facet that [ was there and received and 
measured a considerable amount of the dry wood furnished by the 
petitioner. 

Question. What do you mean by saying that you received the 
dry wood ? 7 

Answer. [ mean that I measured and reeeived the wood from the 
wood-ehopper for the petitioner. 

(Qjuestion. Do you know how much dry wood the petitioner fur- 
nished for this post rr { yea, state. 

Answer. I know the petitioner furnished the amount of dry wood 
required by Lieutenant Randall, the acting quartermaster, Lo wit, 
1.500 cords. 

Question. Do you know how this wood was received? If vea, 
state, 

Answer. Yes: Ido know. It was received under the contraet and 
by ‘board of commissioned officers, and as a part of the 6,000 cords. 

(Juestion., Do vou know whether more work ana labor Wiis Pre- 
quired of and performed by the petitioner in cutting and hauling 
said dry wood than would have been required to have Clit and 
hauled 1.500 cords of green wood from any points outside a cirele 
of one-half mile from the post; 1f vea, do you know how much 
more? If yea, state, and state in what this extra work and labor 
consisted. 

Answer. I do know whether more work and labor was required 
and performed in cutiiag and hauling the dry wood than would 
have been required to have cut and hauled green wood from out- 
side the half-mile cirele. It did require more work and labor to cut 
ana haul the dry wood. I COst one-fourth more, from the fact that 
we could get no considerable quantity in a place, and it required 
more work to cut it, the petitioner having to pay more per cord, and 
the teams running around from place to place to gather it up, and 
having to haul.a considerable amount of it much farther than we 
could have procured and hauled the green wood outside the half- 
mile eirele. 

Question. Do you know how much, at the time this dry wood was 
put into the post at Tongue river in IS7#, the extra work and labor 
which was required to be and was performed by the petitioner in 
eutting and hauling the same over what would have been required 
to cut and deliver at said post from points outside a circle of one- 
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half mile therefrom 1,500 cords of green wood was worth? If yea, 
Answer. Yes: I do know what this extra labor and work 
G71 was worth at this time and place. This extra work and labor 

was worth at least $2 per cord, and it necessarily cost the pe- 
titioner sv? per eord more to.cut and put 1h} this 1.00 eords of dry 


state. 


wood than it would have cost him to put in the same amount of 


ereen wood had he been allowed to cutthe green wood at any points 
outside half mile from the post. | 

Question. When was this extra work and labor done? 

Answer. It was putin during the months of September, October, 
and November. | 

(Juestion. Dv you Know low near to the post, outside of a circle 
one-half mile therefrom, the petitioner could have cut and procured 
wood sufficient to fill this econtraet for 6,000 cords, had he been per- 
mitted by the military authorities at said Tongue River post so to 
do? If yea, state. °- , 

Answer. I do know how near to the post outside of a circle one- 
half mile therefrom the petitionel could have cul and procured 
wood suflicient to have filled this contract for 6.000 cords, had he 
been permitted by the military authorities at Tongue River post so 
to do. : The (O00) cords could have heen procured In il circle of one 
and a quarter to one and a half miles outside of the half-mile limit. 

Question. ae you know how far the wood would have had to 
have been hauled if) the petitioner had been permitted to cut and 
procure the Sannie at any pollts beyond the half mile from the post ? 
If vea, state. | 

Answer. IT do. The average haul would not have exceeded more 
than a mdile anda half 

(Question. Do you know how far the green. wood which was cut 
and put in by the petitioner at Tongue River post, under this con- 
tract, was actually hauled? If vea, state. 

Answer. | do know this. I know that the average haul of the 
green wood that was cut by the petitioner to fill this contract was 
hot less than three miles. 

(Juestron. Do you know how much more it was worth to cut and 
Jhaul this green wood from points where the average haul was not 
less than three miles than it was to eut and haul said wood from 
points outside of a half mile from the post from whence it could 
have been obtained at au average haul of a mile anda half? If 
yea, state, 

Answer. [ do. It was worth at least $1.50 per cord more than it 
would have been worth to have eut and hauled it without the half 
mile from the post whenever we could get it. 

(Question. What was the amount of green wood to which you refer 
In the preceeding answers so cut, as vou say that the average haul of 
the same was at least three miles? . 

Answer. Four thousand tive hundred eords. 

Question. llow tar did vou have LO LO to eet the dry wood ? 

Answer. From about a half a mile to nearly five miles, averaging 
two and a half miles. : , } 
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Question. What, if anything, had you to do with cutting, hauling, 
and putting in wood under this contract? 

Answer. I measured and received a large portion of the wood for 
the petitioner from the men who chopped it, and worked there in 
filling the contract for the petitioner up till the first of February, 
1877. : 

Question. Where was this wood measured and received from the 
choppers? 

Answer. It was measured right were it was eut In the timber and 
received from the men who chopped it. 

(Juestion. Do vou know what the ne Cssary cost and ex pelise to 

the petitioner was of procuring and hauling the 4,500 cords 
672 of green wood from the points where it was obtained, averag- 

Ing, as you say, not less than three miles from the post, more 
than it would have been to have procured and hauled the same from 
such points as he could obtain it at outside of half mile from the 
post, in the fall of 1876 at Tongue River post? If yea, state. 

Answer. Ido. It cost him necessarily not less than $1.50 per 
cord more. 

Question. Do you know how much more the necessary cost and 
expense lo the petitioner was In the fall of 1876 at the Tongue River 
post of procuring and putting In the post the 1,500 cords of dry 
wood than it would have been to have procured and put in the post 
1.500 cords ot grecn wood from any points outside il circle of Oone- 
half mile from the post? If vea, state. 

Answer. Ido. It necessarily cost not less than two dollars per 
cord more. 

Question. In the severai answers you have given in your testi- 
mony as to the value of work and labor done upon this wood and 
the necessary cost and CX pewnse attending thie samme, state to what 
time and place you refer in your answers respectively, 

Answer. | refer in all my answers concerning this matter to the 
fall. and winter of 1876 and 1877, at Tongue River post, Montana 
Territory. 

(Juestion. Do you know what the time and labor of a team con- 
sisting of a wagon, two mules or two horses, and their keeping was 
worth per day at Tongue River postin the fall of the year 1876, 
including the time, labor, and keeping of a teamster accompanying 
the same was? If vea, state. 

Answer. I do. A team, including teamster, was worth $8 per day 
at that — and post, 7 

Question. Do you know what the time and labor and keeping of 
aman at that time and place was worth? If vea, state, 

Answer. It cost $4 per day; it was worth that, and I paid that 
myself, 

Question. Do vou know why the petitioner and his men did not 
eut and procure this wood from points outside of the half-mile circle 
from the post and nearer to the same? If vea, state why. 

Answer. Ido know. | Phere was an order issued by the commander 


of the post that they shouid not cut any more timber within a circle 


of three miles of the post, and there was a space just outside of the 
43—170 
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three-mile limit that there was not much timber, and he necessarily 
had LO [ vo | farther and cross Tongue river to procure wood. 

Qucstion. [s this order which [ now show you, and which is Ex- 
hibit A attached to the testimony of II. G. Covkendall, the one to 
which you refer in your last answer; if yea, when did you first 
see 1t? | 

Answer. It is the same order, and I think I saw it the same day 
it was dated. : 

(Juestion. TLow much wood had the petitioncr’s men cut at the time 
you saw this order first? ; 

Answer. They had cut 1,500 cords of dry wood, and from seven to 
elght hundred cords of green wood, and a good portion of this green 
wood was picked up from. tops of trees cut down and left by the 
military, they using the body of the trees for building their quarters 
at Tongue River po- | 

Question. Was there any difference between the time and labor 
required to cut and tiaul this down wood than what would have 

been required to cut and haul the same amount from stand- 
675 img wood from any point without the half-mile circle from 
the post; if yea, What was the difference ? 

Answer. Yes; more work and labor was required to get wood from 
this down timber, tor the best portion of the tree was gone and we 
hed to gp around and pick it up in smailer quantities; we had to 
vo from half a mile to two and a half miles to eet It. 

Question. Hlow much more was it worth at the thie and place to 
cut this wood and to put In at the post the amount you obtained from 
down green timber than it would have been to have obtained the 
same from standing time from pollts outside the half-mile limit? 

Answer. The necessary extra expense was not less than $1.50 per 
cord, and it was worth at least that much more. 

Question. Do you know anything about the camps and quarters 
built by the petitioner and his men about the Tongue River post 
for their use while filling this contract? If yea, state what you know 
fully and particularly. 

Answer. About the 26th day of September HH. G. Coykendall 
located and commenced building our winter camps about a half 
a mile from. the post on the east branch of Tongue river. ~ Those 
Caluips were to be our permanent winter Cali ps, and were located 
there from the tact it was the most convenient place to get tiniber 
outside of the half-mile limit, with which to fill the wood contract. 
The camps were nearly completed when T left, as 1 have previously 
stated in my testimony, when I left to go to Fort Buford. The camps 
were not fully ready for winter then, but were built and completely 
finished alterwards. left for kort Butord, | think. about the second 
of October, and when I came back everything was in confusion, owing 
to an order. that had been issued by General Nelson. A. Miles pro- 
hibiting the petitioner and his men from eutting any green wood 
down Within: a limit of ten miles of the Post, and a modification 
which had just been made of this order forbidding us to enut more 
than two and a halt or three miles from the post. The camp I have 
spoken of was all finished. The camp was of suflicient size to ac- 
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commodate the men and teams of the petitioner necessary to fill the 
wood contract. The houses were built of logs chinked and daubed 
with mud, and were comfortable quarters for winter weather. When 
[ got there at this time they were moving camp to a point about two 
miles north of the post on Tongue river, and on the west bank of 
Tongue river. There were two houses nearly completed at this new 
place, not sufficiently large to accommodate more than one-half of our 
mer. I, myself, had to sleep out until | built more quarters, which 
[did under difticultv, having to heat water to thaw the ground.to 
make mud Lo daub the house S, and which caused yreat eX pelise to 
the petitioner ; the weather at that time Was Very eold., There had 
been a snow-storm the night before | returned to Tongue river from 
ert Buford, and it was terrible cold; this was in November; the 
river was not blocked, but was full of anchor-iee. 

Question. Do you know what became of the old camp? If yea, 
state. 

Answer. I do; it was not used by the petitioner or his men after 
this date. 

Question. Do you know why this change of camps and winter- 
quarters was made? If yea, state. 

Answer. I do; simply because the petitioner and his men were 
not allowed to cut any green wood, with the exception. of those tops 
that I have spoken of, within two and a half to three miles of the 

They would not let us cut even the tops after Decem- 
gd ~ 19, 1876. We could not use the old Caliip because It was 
so far from where we had to cut wood to fill the contract. 

Question. Do vou know what the necessary cost and expense to 

. ling, at the time and place he did so build, 


. 
i 
these new camps and quarters, and making them as good asgthe old 


} 


ones were? If yea, state. 
‘Answer. Ido. The necessary « 
less than $3,000 to the petitioner. 
(Juestion. What was the character of these New Camps % 
quarters ¢ 
Answer. They Were bull 
mon earth mixed with 
There was nothing done, | | 
was really necessary ‘ the comfort of »men employed 
petitioner in filling thi t. 
Question. How did they compare in comfort : 
old quarte rsv 
Answer. There Was ho luxury about either of 
old quarters were Just as comfortable as the new. 
Cot MN. ¢ know what the hecessary co ) 
moving | l; 1c ance - miles from 


» post, making the necessary quarters, and removing to where the 
new camp was, would have been in October, 1876? If yea, state. 

Answer. Ido. The necessary expense, owing to delay and moving 
camp, would have been not less than $6,000. 

(Juestion. How near the old camp could you have cut the neces- 
sary amount of green wood to have filled this contract? 
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Answer. We would not have had to have went to exceed one and 
a quarter to one and a half miles to get the whole six thousand 
cords. 

Question. Why couldn’t you use the old camp and cut the wood 
where you, had to? ; 

Answer. Simply because the men and the teams could not half 
work, they would have so far to go. 

Question. Why didn’t you cut the wood outside the two and a 
half or three miles circle from the post, but nearer to the same than 
you did ? 

Answer. Simply because we covld not get it any nearer; there 
was not timber nearer. : 

Question. Do you know whether, in consequence of the ten-mile 
order you have spoken of, any teas or men were compelled to re- 
main idle while employed and paid by the petitioner? If yea, state 
how many, and for how long a time. 

Answer. | don’t know, because I’was at Fort Buford, or on the 
road between Fort Buford and Tongue river, during a portion of that 
time. | 

(QJuestion. How far was the new camp from the old one? 

Answer. About three and a half miles, the way we had to go with 
teams, owing to bends in ‘Poneue river. 

Question. Do you know how many men and teams were employed 
by. the petitioner that went to and arrived at Tongue river post to 
fill this contract during the fall of 1876 and winter of 1877? If yea, 
state. | 
Answer. I do not know how many were employed in all, but I do 
know there were some fiftv or more teams with teamsters in his em- 
ploy eame to Tongue river, and all of sixty men, besides these team- 
sters, to help in filling this contract in the fall and winter aforesaid. 

Question. At what time had these men and teams all arrived at 
‘Tongue River post ? | 

Answer. A good many of them, at least half, were there in 
675 September and October, and the others arrived early in, No- 
~ vember, so that they were all there in November. _ 

Question. How long would it have taken these men and teams, to 
wit, sixty men and fifty teams with their teamsters, to have cut and 
hauled this 6,000 cords of wood to the post, had thev been permitted 
lo procure the same at the most convenient points outside of a half 
mile fron: the post 11) the fall and early Winter of 1S76, before the 
deep snows came % 

Answer. Not more than fifty or sixty days, at most. 

Question. Do you know whether any further injury than the-cost 
of changing camp, the Inereased expense of hauling wood and _ pick- 
Ing it up im smaller lots from the tops, and of cutting and picking 
up anid hauling the dry wood, resulted to the petitioner from those 
verious orders and direetions of the United States othicers at this 
post with reference to this wood-cutting? If yea, state what such 
Injury Was, 3 . 

Answer. In the first place he had to hire night-watchmen at the 
hew Calip whom We would not have had to hire at the old Calup, 
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beeause the Indians were so hostile and dangerous that the men 
were afraid to go to bed at night without a wateh on dutv. The 
men were afraid, when they were out chopping, of Indians. They 
would chop a few strokes, and then stop and look to see if there 
were any Indians coming, so. that they eould not do much more 
than half work, while, if they had been permitted to have cut just 
outside the half-mile circle, they would not have been afraid - and 
a delay of any time in the fall was expensive to the petitioner, be- 
cause In January the snow was so deep that we were not able to 
haul but very little wood after the 15th of January, so that the pe- 
titioner had to send back men and teams to Bismarck, and hire 
others in the spring following to complete the filling of the contract, 
whereas [with] the men and teams he had on the ground he could 
have certainly completed the contract at most by the Ist of Janu- 
ary, 1877, as far as the wood was concerned, had he been permitted 
to cut the wood at convenient points outside the half-mile cirele 
from the post. 

Question. Why did not you and the petitioner and his men cut 
and procure this wood where the contract provided, just outside one- 
half mile from the post adjutant’s office, notwithstanding the orders 
and instructions of the United States othicers at the post ? 

Answer. The United States officers had full control of the coun- 
try, with the exception of the Indians, and we could not procure the 
wood any nearer than we did without fighting with the military au- 
thorities of the United States. These officers had a full regiment at 
the post, and, a portion of the time, twelve companies under their 
command. 7 

Question. Do you know what the necessary cost and expense en- 
tailed upon the petitioner by these various orders of the United 
States officers at Tongue River post with reference to the cutting of 
wood was, over and above the extra cost of putting In 1,500 cords of 
dry wood instead of green wood, of procuring green wood from be- 
vond a cirele from two and a half to three miles from the post, or 
picking it up from tops of trees instead of procuring it from just be- 
vond a half mile from the post, and of changing the camp, to which 
you have testified? If vea, state. 
~ Answer. I don’t. know what the extra expense was, but it was 
ereat, to the petitioner, and could not have been less than $2,000 or 
$2,500 in addition to the cost I have testified to mentioned in the 
question. 

Question. Do you know what the condition of the country In and 
about Bismarck and. the Missouri River Valley, from Bismarck to 

Fort Buford, in the last of August and first of September, 
O76 1876, was, as to the amount of hay that could have been cut 
or procured there at that time? If yea, state. 

Answer. On my trip to Fort Buford I noticed, in September, all 
the way from Bismarck to Buford, and made the remark a number 
of times to men that were with me, if hay was as scarce when we 
got to the Yellowstone Valley as it was between Bismarck and bu- 
ford we would have trouble in getting a sufficient quantity to fill the 
petitioner's contract at the Tongue River post. . In fact, I did not 
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see on thr » trip through but very little grass that wi is fit to be cut 


for hav. and whi: ‘ut PTAass. the Te li; il been to eut was ihe n eut for the. 


military post of Forts Stevenson and Fort Buford, and in the vicin- 
ity of Bismarck, as near as [ could learn from parties who were liy- 
ing in Bismarck and vicinity, and, from my own observ: ation, there 


was ‘ttle or no more hay to be cut than had been cut for the use of 


settlers of Bismarck and vie initv and the post at Port A. L incoln. 
[lay was so searce around Bismarek in the spring of 1877 that the 
stage company running stages from Bismarck to Deadwood, in’ the 
Black Hills, had to tr: ansp rt hav from near Fargo to Bismarck by 


rail, il distance of 17) miles, to feed thet ir stoe ‘k rong from Bism: are lk 


to the Black Hill ~ | 

Question. What was the condition of the country in and about 
Bismarck and the Missouri Valley, from there to Fort Buford, aside 
from the meadows at Butord taken possession of by Leighton & Jor- 
dan, as to the possibility, in the last days of August or In Septem- 
ber, IS76, of the petitioner's cutting or procuring hay in that region 
with which to fill this contract or any considerable part of 1t? 

Answer. When [ left Bismarck, August 30, 1876, and before, hay 
was In everybody’s mouth, and in my judgment the petitioner could 
hot lave oat enough LO fil] any considerable part of the contract 
anywhere in that region, aside from what Leighton & Jordan had 
met etched ten or eleven miles of Fort Buford, on the Yellowstone. 

(Juestion. What was the condition of the OTass standing In the 
valley of the Missouri river from Bismarck to Fort buford and in 
the Yellowstone Valley, in fhe early days of September, 1876? 

Answer. The grass in the Missouri and Yellowstone Vallevs, as 
farasd went up the Yellowstone, was dried up, and would burn, 
with the exception of some low, wet spots; they were few and very 
small, and we had to be very careful when we kindled our camp- 
fires and burn around where the fire was, and cover Up our fires in 
the morning before leaving camp, in order to keep the fire from 
burning the country over, with the exception of the two or three 
days during the -rain-storm about the 6th of September. 

Question. What was the quality of this standing grass? 

Answer. The grass at this season of the year, and before, becomes 
dried up as it comes to maturity, In the latter part of July, with the 
exception of swampy places. The quality, generally speaking, 1s 
poor, as it isa tough W1Te-GTUss. , 


Question. What was the quality of the standing grass in these val 


leyvs at this season of the vear, ist of Se ‘pte Mabe r, 1876? 
Answer. Grenerally v speaking, the quality Was very Inferior. 
Question. Do you know what the value of the hay cut by Leigh- 
ton & Jordan and transported to the Tongue River post wi is, at that 
post, after its arrival in the winter of 1S76 and 1877? If vea, state. 
Answer. T consider the hay that was brought lg eut by Leigh- 
tor & Jordan near Fort Buford, worthless, unless for bed ling, as 
} stock would not eat it unless they were almost st: arving. | 
O74 was there about the corral, at Tongue river, after that hay 
arrived, and saw piles of it before hungry mules, and they 
would not eat it. I saw this very frequently. 
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(Juestion. How did the petitioner feed his teams, at Tongue river, 
In that winter? 

Answer. We did not have any hay, but herded our horses and 
mules on the prairie when we could, and when we thought there 
was too much danger from Indians we cut cottonwood brush and 
gave them instead. There was a partof a bale of the Leighton & 
Jordan hav brought to our Camp by one of the men and offered to 
his mules, but they would not eat it. I gave some, a small bunch, 
to my saddle-horse, and he would not eat it either. 

Question. When, if ever, did the military authorities in or about 
the Yellowstone Valley furnish to the petitioner, or any of his men 
or teams, a military escort, and how long and how large was it? 

Answer. They never furnished any escort at all. [ think some 
time in November there were six or eight soldiers sent to our camp, 
who staid there, as near as | ean remember, a week. These were 
sent up just after some Sioux Indians came into the post and were 
killed by the Crow scouts near by the post. After the occurrence, 
the men refused to go out te chop wood unless they had an escort, 
and General Miles sent these six or eight soldiers; that is the only 
time that I know of any escort being furnished. 

Question. Do you remember anything that occurred in the trav- 
eling of the teams of the petitioner from fort Buford to Tongue 
River, from want of an escort? If yea, state 1t. 

Answer. I know when I was getting in supplies for our winter's 
camp, in the month of October, IS7T6, T was detained with eleven 
teams in the employ of the petitioner at Fort Buford five days, on 
account of men refusing to travel without a military escort, which 
[ could not procure , also, on the same trip, I was detained at Glen- 
dive with the same teams three or four days for the same reason. | 
know that, at the same time, nine other teams in charge of one 
Foley, employed by the petitioner, were also detained at Glendive 
from the same cause. Several days we had to wait in these cases 
until the Government trains started out, which were escorted by 
from three to five companies of soldiers. , 

Question. Do Vou know anything about the men of the petitioner 
being hired away from him? If vea, state when, where, and by 
whom. : 

Answer. I am unable to GIVE the exact date; but it was some 
time in the latter part of November or fore part of Deeember, 1876, 
that Lieutenant Randall, at Tongue river post, did hire a number 
of men that were in the employ of the petitioner; I think as many 
as fifteen or twenty. Most of these men had been employed by the 
petitioner, at Bismarck, at a certain rate per day and their board. 
Ile had hoarded them and allowed them their time, and had trans- 
ported them from Bismarck to Tongue river. 

Question. What do you mean by allowed them their time? 

Answe Ir. | mealt that he paid thi bl & eertaln rate per day, from 
Bismarek to Tongue river, for all the days during which they were 
passing from one point to the other. Some of them never chopped 
any wood, but as soon as they got there Lieutenant Randall, acting 
assistant quartermaster, hired them away from the petitioner. 
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Question. Do you know whether these men had been ‘ischarged 
hy the petitioner ? If yea, state. 

Answer. They had not been discharged by the petitioner. 

Question. Were you present.at a conversation between Licutenant 

Randall and TH. G. Coyvkendall when this matter was dis- 
675 cussed at the post at Tongue river? If yea, state who else 
was present and what as said. 

Answer. [ was present when Lieutenant Randall and Coykendall 
had the conversation in regard to hiring these men. No others were 
present that EF remember of ; Coyvkendall said to Lieutenant Randall 
that he wished him not to hire any of the men in the petitioner's 
employ. Randall stated that he didn’t know that he had hired any 
of them, and, if he had, would discharge them and hire no more. - 

Question. Did he discharge them, and did he hire any more men 
away from the petitioner after this talk ? 7 

Answer. He did not discharge them, as I saw them myself driv- 
Ing Government teams after this. [Te did hire more men away 
from the petitioner after this talk, 

(There Wats Lo eross-examination of this Witness by counse] for the 
United States.) 

Second general interrogatory by the commissioner. Do vou know 
of any other maiter relative to the claim in question? If you do, 
state it. ! 

Answer. I do ot. 


R. B. MASON. 


Sworn to and subseribed before me, this 12th day of December, 
LS77. 
| CHARLES CUSHMAN, 


United States Commissioner. 


Deposition of William Smith, for Claimant, Taken at Bismarck, Dak., on 
thie Stl) day of Dee rab ie a D). LS77. 


The claimant appeared by John A. Stovell, Esq., and Walter H. 
Sanborn, Esq. The defendants uppeared by no one, 

lirst. general interrogatory by the commissioner. Please state 
your name, your occupation, your age, your place of residence the 
past year; whether you have any, and, if any, what, interest, direct 
or indirect, in the claim which is the subject of inquiry - and whether 
and in what degree, vou are related to the claimant. 

Answer. William Smith: my occupation, major, paymaster in the 
army , my aoe Is lortv-six yCars 5 miy place of residence. the Dast 
vear, Is-at Saint Paul; [have no interest, direct or indireet. in the 
Claim which is che subject of inquiry; lam in no way related to 
the claimant, as | know of. 


Being interrogated by Watrer HL. Sanporyn, for the petitioner 
Withess says: ; ; 


Question. Are you acquainted with Maj. Benjamin C. Card, chief 
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quartermaster of the Department of Dakota? If yea, how long 
have you known him’? 

Answer. Since the summer of 1870. 

Question. Where is vour office, with reference to that of Major 
Card; and how long have these offices been, relatively. as they now 
are ? 

Answer. Now, my office is a square and a half from General 
Card’s, and has been for the last two months. Earlher, for over 
four years, In the same building, but on different floors. 

Qjuestion. Do vou know what the understanding or belief of 
Major Card was about the Ll7th of August, A. D. 1876, or in that 
summer, as to the navigability of the Yellowstone river? If yea, 

State. 
679 Answer. I can't state that I know anything as to his belief 
as to the navigability of the Yellowstone river. [ always 
believed that he had more confidence in the navigability of the Yel- 
lowstone river than I had. 

Question. Are you acquainted to any extent with the Yellowstone 
river and its navigability? If vea, state to what extent and how 
you became so acquainted therewith. 

Answer. In September, 1875, [ went up the Yellowstone as high 
as Glendive creek in a steamboat. ~The time consumed from Buford 
up was two or three days. The same trip down, after a delay of 
about four days at Glendive creek, consumed ten or twelve days. 
This was on the steamboat. The steamboat was loaded with what I 
understood to be about seventy tons of freight - that is, on the down 
trip. My recollection is that they had no freight on the up trip. 
They labored with that freight on the boat, in their effort to get the 
freight out by boat, for several days, and finally discharged nearly 
all of it on the river bank, and left it without a guard. Ata good 
stage of water this trip could have been made in eight or ten hours. 
At one point [ recall their sparring the boat over a shallow place ; 
that is, in crowding the boat by means of spars, one way and the 
other, it formed a bar of pebbles at least ten feet long, so that it was 
possible tO step from the boat on to the bar of pebbles without wet- 
ting the feet. These pebbles lay alongside of the boat. IT think the 
steamboat was the Josephine, regarded as one of, if not the lightest- 
draught boat of the Coulson line. It was selected for that duty 
because of its hght draught, as | understood. 

I wasup the Yellowstone again in July of 1876 as far as Fort 
Pierce, tive miles below the mouth of the Bighorn river. This trip 
was made without much interruption. There was some delay above 
the mouth of the Rosebud river. I ascended the Yellowstone again 
in September, 1876, as high as Glendive station. The trip up from 
Buford to this station consumed on occupied two or three days, with 
a freight load I understand of about seventy tons. The July trip 
was made to the mouth of Powder river without much freignt. At 
Powder river they took on freight, and discharged part at some 
point above and took the rest to the camp near the mouth of the 
Bighorn. ‘The July trip was made on the Far West and Josephine, 
which were regarded as among the lightest boats of the Coulson 
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line. The September, 1876, trip was made, I think, on the Mar 
West, and was the last, or next to the last, boat that reached Glen- 
dive creek that year. All the boats at this period were discharging 
their freight at Glendive station because the river was not navigable 
above that point. That was the occasion of their establishing that 
station, because the river was not navigable above that point, and 
all freight had to be hauled overland to the Tongue river post from 
the middle of September above Glendive station. There was at 
Glendive station on this middle of September a freight pile of SCV- 
eral hundred tons, destined for Tongue River post. Later than this 
period freight was hauled from Fort Buford to Tongue River post, 
because the river was not navigable at this season of the year 1876. 
[ remained at Glendive station about a week, and made the trip to 
Tongue River post overland. Left Tongue River post on the 3d day 
of October, 1876, and came down overland because there was no 
steamboat. All these trips were made in the performance of my 
duties as paymaster of the United States army. No steamboats 
reached Glendive station that year, 1876, later than the 20th of Sep- 
tember. This May, 1877, | was again at Fort Buford, and learned 
there that there were several boats in the Yellowstone aground, or 
making very slow progress. I think the Josephine had been nearly 
three weeks m the Yellowstone river, and was still near this 
659 Glendive station on its up tmp. I was at Fort Buford about 
a, the 20th of May. . 
Question. What is the Coulson line? 

Answer. They have done the Government transportation business 
with their boats largely for the last four or five years on the Missouri 
river. 

Question. Who established Glendive station, and why was it es- 
tablished ? 

Answer. My understanding was that the steamboat had discharged 
the freight there because they could not go any further with it, and 
troops were sent there to protect it... When I reached there, about 
the middle of September, Lieutenant Colonel Otis, of the Twenty- 
second infantry, was In command. 3 

Question. What is the ordinary cargo of the steamboats on which 
you went up the Yellowstone in a fair boating stage of the river? 

Answer. ‘These boats usually carry from 250 to 300 tons of freight, 
I am told, on the Missourt. . 

Question. What was the condition of the Yellowstone river from 
the Ist of September, 1876, to the end of the year as to its naviga- 
bility for steamboats ? 

Answer. It was difficult to navigate with light loads until the 
middle of September to Glendive station, and about this time steam- 
boat navigation. ceased fully on the Yellowstone I understood at 
Buford that it was cheaper to hanl freight overland than to send it 
on steamboats loaded as lightly as they must be to reach Glendive 
station. | . 

Question. Flow does the Yellowstone river compare in naviga- 
bility with the Missouri river from Fort Buford up to Fort Benton? 
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Answer. I have never been on the Missouri river above theanouth 
of the Yellowstone. | 

Question. Was your attention during any of these trips called to 
the question as to whether grass or hay could be cut in the valley 
of the Yellowstone, with which to supply the posts of the Govern- 
ernment? And, if yea, state when and how, and ‘what, if any, grass 
or hay suitable for such purposes you saw. 

Answer. My attention was called to this matter in both trips made 
in 1876. In the July trip I don’t remember how the discussion 
arose. I remember to have said to General Terry, of the United 
States army, that I had observed hardly any place where it seemed 
to me hay could be cut for supplying a military post in that neigh- 
borhood, should any be established there. My opportunities for 
judging of this matter were not good, because they were confined to 
what I could see from the steamboat. I observed that in many of 
the bottoms it seemed to me nearly all the sage brush grew so rank 
-and generally as to leave little opportunity for cutting hay. In the 
trip made in September and October, 1576, the agent for the hay 
contractor was a passenger on the steamboat as far up as Fort Bu- 
ford. He had a party and an outfit cutting hay for the Tongue 
River post, as I was informed, and the work before him was a matter 
of discussion. He left Glendive station for Tongue River post a few 
days earlier than I did. Knowing his business to be to fill contract 
for hay at the Tongue River post, it seemed to me to be a fruitless 
undertaking, judging from the region traversed by the road that I 
traveled, to hope to fill the contract with hay cut in that neighbor- 
hood. I recall but one place above Glendive station where it seemed 
to me hay could be gathered, and there only in limited quantity. 
By this I mean it could not be secured at: any reasonable cost. This 

point was not very far from Glendive station. I remember - 
681 one point the road lead along near a narrow gully a rod ¢ 

two. I recall remarking in a Joke that this was a ‘good pines 
for the hay contractor to fill his contract; the grass grew rank and 
without sage-weed, and perhaps the whole eully might yield five 
tons of hav. My observation was confined to the region bordering 
on the road. 

Question. You say that you saw no place where hay, suitable to 
supply a Government post, could be cut above Glendive station ex- 
cept at one point where only a limited quantity could be cut. Please 
to state whether you saw hay fit for this purpose between Glendive 
station and the Hay Meadows about ten miles from Fort Buford; 
and also state about how much hay you think could have been cut 
at this point above Glendive station. 

Answer. What I have stated as to the feasibility of cutting ~ 
gathering hay above Glendive station would apply equally, 1 
seemed to me, to all the country, as far as I observed it, above the 
neighborhood known as the Hay Meadows, near Fort Buford, on the 
Yellowstone. I cannot judge accurately or approximately as to the 
quantity of hay that could be secured at the point mentioned near 
Glendive station; [ should say less than a hundred tons and more 
than twenty tons. 
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Question. State what the condition of the country in and about 
the Yellowstone River Valley was in the summer and fall of 1576 
with reference to the possibility of filling a contract for S00 tons of 
hay, or any considerable part of it, by cutting and gathering the 
same in or about that valley after the Ist of September at any points 
therein other than the Big Meadows near Fort Puford. 

Answer. [ was not up the Yellowstone river to look for hay, and 
all I saw of the valley of that river was what could be seen from the 
steamboat and traveled road. From what Lsaw of the region I should 
not want the contract at any figure at which it would likely be let; by 
this I mean there seemed to be little hay, and that could be secured 
only at heavy expense. : 

Question. To what extent was your attention called to this ques- 
tion of obtamming hay there? 
Answer. It was the subject of frequent discussion from the time 
we left Glendive station until I reached Fort Buford. I mean from 
the time IL left Glendive station voi Uy) to the ‘Tongue River post. 
[think no hay meadow of any considerable size along this road 
could have escaped my attention. | | 

Question. When vou passed up toward Tongue River post on this 
September trip, 1876, did you notice whether any one was at work 
above cutting or putting up hay upon the Big Meadows about ten 
miles from Fort Buford? It yea, do you know in whose employ he 
or they were at work? If yea, state. 

Answer. Tsaw a party of men at this point who were said to be cut- 
ting hay,and [ understood they were in Mr. Jordan’s employ, or in 
that of Mr. Leighton. 

Question. Are you acquainted with Col. W. B. Hazen, of the 
United States Army; and, if so, how long have vou known him? 

“Answer. [have known General Hazen since 1872. 

(Question. Did you ever have a conversation with General Hazen 
In reference to the cutting of this hay by Leighton X Jordan ? [f 
yea, state when, where, and who was present, and give vour best 
recollection of what was said by both parties at that conversation. 

Answer. Tam unable to state positively that I ever had any con- 
versation with General Hazen on the subject-matter of this question. 
I reeal| il conversation, possi blv with General Hazen. LO the efleet 

that the hav-contractors for the Pongue River post would fail 
OS? Lo deliver the hay iis required by contract. Ty) View ot this, 

General Hazen.had contracted with Leighton & Jordan to eut 
the hay that might be needed at the Tongue River post the ensuing 
winter, otherwise the post would be without hav. If this conversa- 
tion was not with him, I cannot state with whom it was. I eannot 
locate any more fully the time or circumstances of this conversa- 
tion. | 

Question. Do you know for what purpose this hay cut on the Big 
Meadows, fen miles from ort Buford. Ol) the Yellowstone, was cut 
and put up? If vea, state. | 7 

Answer, Ido not know. My understanding was that it was not 
designed for use at Fort Buford, or any other post on the Missouri 
river, and that it was destined for the post at Tongue river. 
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Question. What was the condition of the country in and about 
the valley of the Yellowstone river during the summer and fall of 
the year 1876, with reference to the hostilities of Indians? 

Answer. This season embraces the season of General Terry’s cam- 
paign against the hostile Sioux. It is well known that these Indians 
were in arms, and to quiet them was the purpose of General Terry’s 
campaign. <A state of war existed all through that region. The 
steamboats traversing the river were all provided with military es- 
eorts, and trains moving through the country were guarded by mil- 
itary escort. One of the incidents of this state of things was the 
Custer massacre. After the Custer massacre it was believed that the 
forces of General Terry’s command were insufficient, and troops 
were brought from the lakes and from Kansas and other points to 
strengthen his command. It was only late in the season that the 
main body of Indians or any considerable part of them left that 
region. ‘Travel was not considered safe in that region unless a 
strong military escort could be provided. The freight-trains spoken 
of were all provided with military escorts. About the 20th of Sep- 
tember, 1S76, General Miles, coming down from ‘Tongue river to Fort 
Buford, was-attacked—supposed to be by Indians. The freight-train 
leaving Glendive station for Tongue river, about the 10th of Oecto- 
ber, was attacked by Indians a short distance from that station, and 
lost, | believe, some sixty mules, and returned to Glendive station. 
This train had an escort of several companies of infantry. This 
train Was reorganized at Glendive station, the escort or guard was 
strengthened, and again dispatched for Tongue river; they were an- 
noyved by Indians a good part of the way up. [saw, myself, the track 
of a wagon-train that was said to have been run through by the In- 
dians. It was said the horses were captured and the wagons left by 
the roadside. The train [accompanied in my trip up to the Tongue 
River post saw no Indians either up or down. This train was guarded 
kv three companies of infantry, but the train that was attacked was 
the same train on the succeeding trip. 

(QJuestion. Were you present at any conversation between H. C. 
Covkendall and Lieutenant Colonel E.S. Otis, commanding at Glen- 
dive station, with reference to an escort for men and teams of the 


petitioner on their way to Tongue river to fill his hay contract? If 


vea, state when, where, who was present, and what was said. 
(Question withdrawn by the counsel for the petitioner.) 


Question. What, if anything, occurred when you were at Glendive 
station on your way up to Tongue River post in September, 1576, 
with reference to an escort for IH]. G. Coykendall and men and teams 
of the petitioner and for yourself, to accompany you all on your way 
to Tongue River post ? 

Answer. Mr. Coykendall was at Glendive station with men 

GS3 and teams at the time I was, on his way to Tongue river. | 
applied to Lieutenant Colonel Otis for an escort to accom- 

pany me to Tongue river, and the escort to be provided for me would 
suffice also for Mr. Coykendall and party, but I deemed the escort 
offered by Colonel Otis insufficient, and decided to delay my jour- 


wy 
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ney until the freight-train should be despatched for ‘Tongue River 
post. I could then have the protection of the escort provided for 
the train. Mr. Covkendall was unwilling to be delayed, and ac- 
cepted a sinall escort of perhaps ten men. IJ reme mber that IT was 
told that these men who went with Mr. Covkendall as escort were 
recruits for two companies of the Twe nty-second [iit antry who were 


al the mouth of Custer er ek. sole twe ty to twe hty- five mile s be- 


low ‘Pongue River post. | oak. 

Que stion. Please examine the ayreehnie Ht, a COpy of which IS set 
forth | I pages 2 2 ty 6 of the petition which I now show you, being a 
pet ition ot | am pbe || IK. Peck aT this case, and state whi: cul the condi- 
tion of the country In and about the Yellowstone river valle ‘y as re- 
cards the hostilities of Indians wa: in the sammer and fall of 1576, 
with reference to the necessity of the contractor having a military 
escort to protect his men and teams, In 01 ‘der to enable him with a 
proper foree to cut im that COUNTY, Or transport through it, the hav: 
required LO fill the contract at the ‘Tongue River post. 

Answer. It was generally understood that the region of the Yel- 
 dekegondeae Was unsafe without military protection. It is my belief 
that at that tlme it would have been difficult to have organized a 
hay party ora transportation train without the promise of a miili- 
tary protection. [should say unquestionably that a military escort 
Was hecessary to protect a hay party or transportation train to en- 
able the Contractor to comply with the terms of the eontract. 

(Question. What was the condition of that country during summer 
ania fill of IN76, ils regards the hostilities of Indians, with reference 
to the possibility of the contractor's filling this hay contract by cut- 
ting hay in that country, or transporting it through the same, with 
il suthicrent foree of Pied anid teams for threat Purpose, without il mili- 
tary escort for their protection ? 

Answer. [think it would have been impossible to eut the hay or 
transport it through the country without military protection. 

Question. How far was the post at Tongue river dvring this time 
from the nearest spr ecnerroh of white men, in any civilized com- 
munity, aside from the military forces and trains, and what was the 
condition of the country about that post for all the distance, to the 
nearest settlements, as to inhabitants and occupants ? 

‘Phe nearest town cast of this post is Bismarek, about four hun- 
dred miles by the traveled road distant from this Post, The nearest’ 
town west of this point is Bozeman, Monta, and perhaps three or 
four hundred miles distant. These, | think, are the nearest settled 
points except the military stations and the wood- -choppers for sup- 
plying steamboats. The country was unoccupied except by bands 

of Indians There may have been a few seattered tr: appers, and 
these were confined, [ think, to the Missouri river. I have over- 
looked the miners who had gone into the Blaek Hills. That min- 
Ing population is nearer than either Bismarek or Bozeman. but ] 
think there Is hha detined road between Tongue river and the Black 


Hills. 


(Phere was no cross-examination of this witness by counsel for the 
United States.) 3 


JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AT. 351 


; — «6OS4 Second general interrogatory by the commissioner. Do you 
know of any other matter relative to the claim im question ? 
If you do, state it. ; 
Answer. I don’t know of anything that is pertinent to the case. 


WM. SMITH. 


Sworn to and subseribed before me this Sth day of December, 1877. 
CHAS. M. CUSHMAN, 


United States Commissioner. 


Deposition of Louis HT. Sange r, for claimant, take nat Bismarck, Dat., Olt 
thre 11th day of Dec nrbe is A. D. 1877. 


° The claimant appeared by John A. Sloyell, Esq., and Walter H. 
Sanborn, Esq.; the defendants appeared by. no one. 
Captain Louis H. Sanaer, captain 17th Infantry, U.S. A., being 
duly SWoOrt, dep. Ses as follows ; 
First general interrogatory by the commissioner. Please to state 
your hame, your occupation, vour age, your place of residence past 
year, Whether you have any, and if any, what interest, direct or in- 
direct, in the claim which is the subject of inquiry,and whether and 
in what degree you are related to the claimant. 
Answer. My name is Louis H. Sanger, captain Seventeenth Infan- 
co | try. Tam in the service of the United States army. Tam twenty- 
three vears of age. My place of residence the past vear has been 
; Fort A. Lincoln, Dakota Territory. I have no interest, direct or in- 
direct, in the claim which is the subject of inquiry. Iam in no de- 
eree related to the claimant. 
Being interrogated by WatTrer H. SANBORN, counsel for the peti- 
tioner, withess says : 
| (Juestion. Are you acquainted to any extent with the Yellowstone 
river and its navagability ? If yea, state to what extent and how 
you became so acquainted therewith. 
er Answer. I was on duty in the Yellowstone country from about 
the 2Oth of June. 1876, to the 2d of December, 1876. About the 25th 
of August I was left by General Terry, commanding the Sioux ex- 


pedition, mn command of the Yellowstone River depot, mouth of 


Powder river, Montana Territory. About the 28th of August I sent 
the steamer Far West, loaded with supphes and one company of in- 
fantry, to Tongue river, Montana ‘Territory. About the 51st of Au- 
gust the boat returned to the depot, and its captain, (rrant Marsh, 
reported to me that upon getting to Buffalo rapids, the point ten 
miles east of Tongue river, the boat could not pass the rapids; he 
unloaded halt of the property and then he reported he could not get 
the boat OVET he lett the property and Lroops there. Finding that 
the river to Tongue river was not navigable above Powder river, | 
ordered Grant Marsh to take his boat to Fort Buford, load it with 
supplies, and return to foot of Wolf rapids, five miles below the 
mouth of Powder river. He did so. No boats arrived at the depot. 
On the 6th of September I was ordered to break up the depot and 


Siet 
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take the train and mv command to the mouth of Glendive creek, 
Montana Territory. I did so, arriving there about the 10th of Sep- 
tem ber. The Far West passed up above (;lendive Ol} that day, if 
think. on a rise caused by heavy rains. That was the last boat that 

[ saw on the river. My opinion is that no boat passed above 
GS5 Glendive creck after that date. I think two, perhaps three 

boats, arrived ul (slendive after the lOth of Septem ber. None, 
[ think. arrived at Glendive after the 20th of September. That 1s 
all that I know concerning the movements of boats on the Yellow- 
stone that Vear. | 

Question. What were these boats engaged in doing, and who di- 

rected their movements? | , 
Answer. Irom about the first of September hoats were employed 
in taking Crovernment supplies tO cantonment mouth ot Tongue 
river, Montana Territory. [dont know under whose orders. They 
were employed by the Quartermaster’s Department, United States 
Army. 

Question. Do you know whether there was any other transporta- 
tion business being done by steamboats on the Yellowstone river 
during the summer and fall, to the close of navigation in 1876, than 
that. which was done for United States Government? If there was, 
please state what it was. . 

Answer. I believe traders belonging to the Sioux expedition dur- 
Ing the summer had supplics brought up the river; there was none 
other that 1 know of. 

Question. After what date could no boats arrive at the mouth of 
Powder river? 

Answer. But one boat arrived at the mouth of Powder river after 
the 25th of August; that is the boat that I referred to that went up 
Ol) the rise, “i Oo 

(Question. Were you so situated during the fall of IS76 that vou 
would probably have known if a boat passed above Glendive after 
September 10th; in 1S76? 

~Answer. A boat might have arrived at Glendive after that date 
without my seeing it, but T should certainly have beard of such 
arrival, 

Question. Where were you in the discharge of your duties, and 
What were those duties in general, from the 10th of September to the 
2d of December, 1876? 

Answer. I was engaged with my command in escorting trains 
loaded with Government supplies to cantonment mouth of Tongue 
river, Montana Territory, with the exception of about two weeks, 
during which time I remained at Glendive creek, Montana Terri- 
tory. . 
Question. From what points did you escort trains to said. canton- 
ment and what was the eeneral course of your route ? 

Answer. From mouth of Glendive creek, Montana Territory, on 
north side Yellowstone, to a point opposite Cantonment Tongue 
River, Montana Territory. 3 

Question. Do you. know why these supplies were not transported 


ore 
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from Glendive creek to-the cantonment by steamboat via. the Yel- 
lowstone river? If vea, state. 

Answer. Because boats were unable to Fel above Glendive creek 
on the Yellowstone. 

Question. Do vou know how Government supplies were trans- 
ported from Fort Buford to Glendive creek after September 20, 1876, 
in that year, and why they were so transported? 

Answer. After the boats ceased running on the Yellowstone afier 
the time mentioned above, supplies were sent from Fort Buford by 
Wwagon-train, because boats could not get up. 

(QJuestion. Would you have known if a boat had passed above 
Glendive after September 10, 1876, and in that year? 

Answer. Yes, sir; I would have known of or seen a boat pass 
dvpove. 
Question. What was the condition of the Yellowstone river 
ON) from the Ist of Septem ber, LS76., up LO the 2d ot Deeem be 2 

iS76, as to its navigability for steamboats ? 

Answer. After September 1, it was not navigable above Powder 
river. After about the 2Uth, not above the mouth of Glendive creek, 
or navigable after that date. 

Question. The 20th of what month do you mean in your answer, 
and do you mean to say that the river was not navigable at all after 
that date, or that if Wats navigable alter that date to Glendive creek ¢ 

Answer. I mean the 20th of September. No boat certainly could 


have gotten to Glendive after about the 25th of September. I con- 
] 


‘sider that navigation on the Yellowstone practically closed about 


the date oiven above. and did not consider a havigable after these 
dates. 

Question. During the summer and fall of the year 1876, through 
What portions of the valley of the Yellowstone river did you pass? 

Answer. On the Ist of July, I went by boat from Powder river to 
the mouth of the Bighorn, Montana Territory,and returned by boat. 
[I went by land, on north side of the Yellowstone, from Powder river 
to point opposite the Rosebud river, Montana ‘Territory. About the 
20th of August, by Mackinaw’s to the north bank of the Yellow- 
stone, opposite Powder river. About the 6th of September, l took a 
Government train from Powder river, on north bank, to mouth of 
Glendive creek, Montana Territory; escorted trains on north bank 
from about the 10th of September from Glendive creek to a point 
opposite the cantonment opposite Tongue river till the 2d day of 
December. | 

Question. Was your attention called, during the time you were 
thus moving through this country, to, or did you notice, the amount 
of grass suitable to be cut for hay? And if yea, how was your at- 
tention so called to this matter, to what extent did you notice 1t, and 
why did you give it any attention? 
~ Answer. I did observe the country over which I passed. That 
part of the country from Tongue river to mouth of the Rosebud, on 
north bank of Yellowstone, | passed over but once, and over that 
route I had no particular interest in closely observing the amount 
of grass or hay the country could produce or contain. My recollec- 
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tion of that part of the country is, that while the grazing is good, 
the OTass is neither heavy nor abundant. That part of the country 
from Glendive creck, seen from the trail made by trains moving to 
and from Cantonment Toneue River, Montana Territory, | am thor- 
oughly familiar with I had readson to observe it with reference to 
its hay-producing qualities, as | had command of the train to can- 
tonment on Tongue river, having a great many animals, and selected 
the best erazine-erounds at the camps I made, making camps with 
reference to wood and water and grazing. 

Question. Do you know what the condition of this Yellowstone 
river valle V Was 1) Septem ber, LS76, with reference to the amount of 
oTrass suitable to cut for hay that there was therein at thattime? If 
vea, state what such condition was. 

Answer. I saw no places where. hay could be cut to advantage. 
The grazing was execiient, out it was short buffaulo-grass, Which 
could not be cut for hav owing to its extreme shortness. 1 remem- 
ber secing but one place where much hay could be cut, a point just 
south of Glendive creek : that bottom appeared us though, atacertain 
season Carlier than when I saw it, hay could be cut, the grass being 
higher and heavier than clsewhere. 

~ Question. When did you tirst sce it and what amount of hay do 
you think could have been cut there in September, 1576? 

Answer. IT saw it about the 10th of September. I don’t 
know how much hay could lave been cut: I don’t want to 
give an estimate, as [Tam not famihar with this subject. 

Cou stion. Please examine the contract set forth on pages 2 to 6 of 
the petition herem which IT now show you, and state what the con- 
dition of the country in and about the Yellowstone river valley in 
September, IS76, in your opinion, based upon your actual observa- 
tion, your experience, and knowledge, was, as to the. possibility of 
filling this contract for hay by cutting the same in or about said 
valley, aside from the hay on the meadows or hay land within fif- 
teen milles of Fort Butord. | 


GS7 


Answer, As T have said, on no part of the ground that [ saw, with 
the single exception Which [| made of the bottom near Glendive, 
could much or any hay have been getton. 
only Was eVvell the erazinge wood, About the. loth ot ¢ ctober il evood 
part of the country between Glendive creek and Tongue river was 
burned over by lielians. | 


Along the creek valleys 


My impression of the country, as gained 
while on duty there, that I saw, was that but little hay could be eut. 
The, ground frequently bears the appearance of having a heavy, 
luxuriant high growth of grass, but upon examination it is sparse. 
Question. What, in youi opinion, was the condition of the Yellow- 
stone river valley and the country about it, with the exception of the 
hay lands, within fifteen miles of Fort butord, as to the possibility, 
In September, 1S76, of fillme this contract, or any considerable part 
of it, by cutting YTrass or hav In or about sud valley t 
Answer, | don t-think it could have been done, : 
Question. What amount of hay could, in your opinion, in Sep- 


tember, 1876, have been procured in the country in and about the 


part 


a an 
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Yellowstone valley, exclusive of the hay lands within fifteen miles 
of Fort Buford ? 

Answer. I don’t know how much. I think but little. 

(Question. Do you know what the condition of the country in and 
about the valley of the Yellowstone river was during the fall of 1876 


and winter of 1S76 and 1877. as to the hostilities of Indians? If 


yea, state fully and as particularly as you can what such condition 
Was. | 
Answer. | do know what the condition of the country was as to 
~ hostilities of Indians during this time. I saw no Indians until 
boyt the loth of October, when they made their appearance in the 
vicinity of Spring and Clay creeks and attacked the train, the escort 


of which my company formed a part. The Indians made a slight 
attack the next day and then disappeared. [saw no more Indians 
during mV stay in that COUNRLPY. The COURTPY Was sup posed to be 


filled with hostile Indians, fragments of the force collected under 
Sitting Bull earlier in the season. We constantly guarded and took 


all the precautions against an attack from them. From the 15th of 


October an escort of four Companies of infantry was with the train. 
Thad at other times, in taking the train from Glendive to Tongue 
river, an escort cousisting of three companics of infantry. An escort 
during the time I was in the country was not less than three com- 
panies or more than four companies. 

(Juestion. Please state fully what operations were had in this 
country to guard against or subdue hostile Indians during this time; 
what tribes of Indians, if any, were in this country; whether this 


COUNTY Was inh tu state ot peace Or War, and what the “indinationa of 


its condition were. 

Answer. Different columns were operating against hostile Sioux, 
made up of several tribes. These ludians had formerly occupied the 
Yellowstone country as a principal hunting ground, and made their 
winter camps on some of the streams e Hapey Ing into the Yellowstone. 

In September troops were placed at Tongue river, Montana 
HOSS Territory, ana re post established hor the object oft holding the 

country and preventing the Indians from remaining within 
striking distance of the force at the post. The Indians to the extent 
of their ability and strength resisted this lodgement of LTOOPS, and 
endeavored to prevent the movement ot supplies required for the 
use of the troops at Tongue river. Their force late in the season 


beeame weakened or verv much reduced from what it consisted of 


at the beginning of operations earlier in the season, and they were 

unable to make any impression on the troops. Hostilities against 

the Indians were going on the entire time [I was in the country. 
(Juestion, Where are Spring and Clear creeks ? low long did 


the attack you speak of continue ? What course did the force of 


which Vour Company Was a part take to re pre Lj t, having reference to 
whether the train was halted or corralled, and, if it was, how long 
was it thus delaved ? 

Answer. Spring creek is about 17 miles south of Glendive creek. 
Clear creek is about 6 miles further on toward Tongue river. The 
Indians ul the time | have spoken of first made the ir ap pears ince 1 
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small numbers at Spring ereek about 8 o’clock a. m., about the 15th 
of October. After slight firing they disappeared. At Clear creek 
they were collected. together In force, and as the head of the train 
descended from the plateau into the ereek valley, the Indians, oeca- 
pying the Opposite blulis, opencd al sharp fire, Conipanics charged 
and drove them from the position they held; the Indians at the 
same time setting lire to the Tass. The train, after wate Lo at the 
creck. pushed on up the blutfs out of the ereek valley on to the 
plateau bevond., The bndians, after being dislodged from the posti- 
tion they first oceupied, remained comparatively quict while the tram 
was going up the bluffs and getting on the high ground. The 
moment it: had done se,-nnd the companies In the rear moved on, 
closing up to the train, the Indians, whose force appeared to con- 
stantly increase by [udians coming from the south side of the Yel- 
lowstone, concentrated and made the most determined and persistent 
efforts to break two companies stationed in the rear of the train. It 
was with the utmost difficulty that the troops in the rear, at one 
time consisting of but one company and then two, held their ground 
against these incessant assaults. Train moved about five miles on 
this high ground until four o'clock, when the men getting used up 
and the Indians still holding on to the troops, the train halted and 
the teams were corralled, and lines reformed around the train, rifle- 
pits dug. and a dry camp made. We remained there until the next 
morning, and then went on. 

Question. Do you know what, if anything, had occurred to this 
same train a few days before on its way toward Tongue river, and 
what course 1t had then pursued? If vea, state. 

Answer. The train a few days before had returned Lo (;lendive 
creck, after having started for Tongue river, and the commanding 
officer —— that the first night Out, camped On Spring creek, the 
Indians, occupying the hills overlooking the Cally), had fired into it, 
causing the mules in the corral to stampede, losing quite a number. 
hiring did not continue long. The commanding officer stated that 
In the morning he pulled out, and no Indians were seen, but they 
soon began to collect together, and opened a fire at lone range. The 
commanding officer, tinding his train weakened by the loss of mules 
and the number of Indians mereasing, deemed it best to return to 
Cilendive, and did so, getting there very late at night. The escort 

on that oceasion consisted of three companies of infantry. 
GSO Lieutenant Colonel Otis, Twenty-second infantry, added my 

COMpAany to the escort, reorganize d the train, provided it with 
water kegs, and started out again, and it was while on the road that 
the attack I have spoken of was made. 

Question. About how large was the Indian force that made this 
attack upon the four companies of the train ? 

Answer. There were at least 300. 

Question, Krom whence to what place were all these trains spoken 
of in your testimony proceeding ? 

Answer, The trains that | was on duty with were proceeding from 
near mouth of Glendive creck, Montana Territory, to cantonment 


nor 
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at mouth of Tongue river, Montana Territory, and returning to 
Glendive ereek. ; 

Question. Why was so large an escort given to these trains dur- 
ing this fall and winter ? 

Answer, I don’t know what the escorts were during the winter. 
While [was there the escorts were detailed to guard the train against 
any attack by the Indians. } 

(Juestion. Please examine the agreement set forth in pages 2 to 6 
of the petition herein, which T now show vou, and state what the 
condition of the country in and about the Yellowstone river valley 
in fall-of 1S76 and winter of 1876 and 1877, as regards the hostili- 
ties of Indians, with reference to the necessity of the contractor's 
having a military escort to protect his men and trains in order to 
enable him with a suitable force to cut in that country or transport 
through it during that time the hay required to fill this contract at 
the Tongue River post. 

Answer. As late as November, I should think that an escort was 
necessary from Glendive to ‘Tongue river, unless the contractor's 
party was large and well armed, having men with experience who 
would know what precautions to take to guard against any attack 
or surprise. I mean this answer to apply to the time from the Ist 
of September to the Ist of December. 

Question. What was the condition of that country during fall of 
1S76 and winter of IS77/as regards the hostilities of Indians with 
reference to the possibility of the contractor's filling this hay con- 
tract by cutting hay in that country, or transporting it through the 
same, during that time, with a sufhcient force of men and trains for 
that purpose, without a military escort for their protection ? 

Answer. I was not in the country during the winter of 1877. 
The Indians were not troublesome at any time between Fort Buford 
and Glendive; they were in the country between Glendive and the 

post on Tongue river, Montana Territory, until about December. 
“Small trains of the contractor's might have gotten through, and no 
doubt eould have, but there Was always Sone risk attending it. 
The Indians were likely to make their appearance at any time. 

(Q). How far was the post at Tongue river during this time from 
the nearest settlements of white men,and what was the condition of 
the country about that post, or all the distance to the nearest settle- 
ments, as to Inhabitants and occupants ? 

Answer. It was about 250 miles, I think, to the 
settlement. There were no people living in the country, and the 
occupants were Indians and military 


nearest white 


(There was no cross-examination of this witness by counsel for the 
United States.) 
690 Second general interrogatory by the commissioner: Do 
you know of any other matter relative to the claim in ques- 
tion? If you do, state it. 
Answer. [ do not. 


L. H. SANGER, 
Captain Seventeenth Infantry. 
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Sworn to and subscribed before me this 11th day of December, 
1877. 
CHAS. M. CUSHMAN, 


United States Comniissioner. 


Deposition of FL E. Ge rard, for Clarmant, taken at Bisinarck, Dakota, 
on the LOth day of Deeeinrhe P, A te Tis. 


The claimant appeared by John A. Stovell, Esq., and Walter H. 
Sanborn, Esq.; the det ndants appeared by no one. 

First general interrogatory by the commissioner: Please state 
VOour name, your occupation, Vour ape, Your place of residence the 
past year, whether you have any and, if any, what interest, direct 
Jain which is the subject of inquiry, and whether 


i 


or indirect.in the. 


cand in what degree vou are related to the claimant ? 


Answer. My name ish. BF. Gerard; my occupation is interpreter ; 
my age is forty-six years: my place of residence the past year has 
been lrort JA. Lineoln, Dakota Territory ; 1 have no Interest, direct 
or indirect, in the claim which is the subject of Inquiry; [am not 
in any degree related to the claimant. 


Being interrogated by Warrer HH. Sanporn, for the petitioner, 
Withess SaVs : : 

Question. Do you know whether there is or has been during the 
past three months any other man than vourself whose place of resi- 
dence or whose stopping place has been Fort A. Lincoln, Dakota 
Territory, and whose name is Gerard or Girard? — If vea, state. 

Answer. | do, know that there has been no other man living 
there by the name of Gerard or Girard, or stopping at Fort A. Lin- 
eoln. 

Question. Of what languages are you Interpreter at Iort A. Lin- 
coln t | 

Answer. Arickarees and Stoux. 

Question. What has been your occupation for the past twenty 
years and where have you been during that time? 

Answer, Since 2572 post interpreter at Fort A. Lincoln; prior to 
that sutler and Indian trader, residing part of the time «at Fort 
Buford, Fort Berthold, and Stevenson. 

Cur stion. Where ave these forts? 

Answer. Fort Buford is opposite the mouth of the Yellowstone 
river, on the east bank of the Missouri river: Fort Berthold is on 
the east bank of the Missour: river and 40 miles below the mouth of 
the Little Missouri river; and Fort Stevenson is 16 miles east of 
hort Berthold, on the east bank of the Missouri river. and about 70 
miles from Bismarek. 

Question. Are you acquainted to any extent with the Yellowstone 
river; with reference to its navigability? If yea, state to what 


(extent and how you became =O acquainted therewith. 


Answer. I don't Know anything at all as to the navigability of 
the Yellowstone except from hearsay. | 
Question. Have you ever been in the valley of the Yellowstone 
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river and the region in and about there; if vea, when, how long 
were you there, in what part of the region? State fully the cireum- 

stances. jae is 
GOO] Answer. I have been in the valley of the Yellowstone river, 

and the region in and about there. I was there about two 
months; from the 15th of June, 1876, until about the 20th of August, 
IS76. IT went out with General Terry's command as interpreter; 
struck Powder river about 20 milesabove its mouth, and marched down 
to its mouth; from there upto the mouth of the Rosebud, following the 
Yellowstone Valley; thence up the Rosebud Valley to the divide; also 
crossed the divide into the valley of the Little Bighorn: thence down to 
the mouth of the Bighorn,on thesouthsideof the Yellowstone; crossed 
the Yellowstone just below the mouth of the Bighorn; marched 
down to opposite the mouth of the Rosebud; crossed on the south 
side of the Yellowstone at the mouth of the Rosebud; marched up 
the Rosebud about twenty-five miles; crossed on to Tongue river, 
and down ‘Tongue river to within twenty miles of its mouth, and 
crossed over on to Powder river; then marched down to the mouth 
of Powder river; thence up the Powder river again fifteen or twenty 
miles; thence down to the mouth of O'Fallon creek; crossed the 
Yellowstone; then marched about thirty-five miles northwest and 
north, making a cireuit, | should think, ofabout thirty miles from the 
Yellowstone, er ssIne five small streams or creeks, and back down to 
Glendive. From there we marched down the Yellowstone Valley, on 
the north bank, to within thirty miles of Fort Buford; from there to 
Wolf Point, on the Missouri: river. That ended my traveling. I 
took a boat and came home. 

Question. You say you struck the Powder river about twenty 


miles above its mouth. How did you go to that point > What and. 


where is the divide ? 

Answer. From Fort A. Lincoln direct across the country, as direct 
as the character of the country will admit. The divide is a water- 
shed: between two streams. The one I refer to is between the Rose- 
bud and the Little se@horn., 

(Question. In what capacity did you act upon this expedition, and 
What were your duties ? 

Answer. I started out with the expedition as interpreter, until 
about July the 15th T conimenced to act also in the capacity of guide, 
and acted as such from that time on. My duties were to report good 
camping places and look out roads. 

(Juestion. What kind of a force had General Terry on this expe- 
dition ; how large was it; what was the purpose of the expedition, 
and what were the requisites of a good camping ground for this 
force ¢ 

Answer. One regiment of cavalry, three or four pieces of artillery, 
two companies of Infantry, and a Wagon train of supplies, and a de- 
tachment of Indian scouts, amounting in all to about nine hundred 
men and about eighteen hundred horses, mules, and beef cattle. 
The purpose of the expedition was to whip the hostile Sioux. The 
requisites ofa cood camping ground were wood, Tass, and water in 
sufficient quantities. 
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(Question. Have you had any, and, if so, what and how much, ex- 
perience in cutting and putting up hay 

Answer. [ have been cutting and putting up hay for the last 
elghteen or twenty Vvears, for others and Mmyse If, 1 In about forty to one 
hundred and fifty tons per Vvear. 

(Juesth 2. _ vou know what the condition of the country through 
which you traveled upon the march you have detailed was at the 
tine vou made the same. wit h reference to the amount of grass sult- 
able for hay row Ine thereon ¢ I{ Vea, state fully What its condition 
was, and how, if at all, your attention was called tothis matter, and 


to What extent. 


(2 Answer. I do KnOW What the condition of the coun itry Was 
throug i vhich | traveled as to the amount of TASS crowing 
thereon at tha me. | saw no OTass sultable for cutting except on 


the | Powder river and on the Porcupine river; and on the Powder 
river I judge the amount of grass suitable to eut would make about 
20 tons, and on the Pore u pine river not over 100 tons, and this was 
in June and July. This hay on the Powder river was burned by 
the [Indians about the IY~th of July. The cavalry force | ili ilted Upon 
Lie meadow on thr Porcupine anid trampled it down sO as LO make 
it unfit to cut. LT saw the meadow onthe Powder river and marched 
over it after it Was burnt. [think it was in August, 1876. , Wiis 
alwaysintrontof thecommand and had better op portunities for jud; 
ne of TEN That _— SWellls elit li: ive passed or traveled OVEeT. Th ed 
of the country | had all been traveled over by Sioux, and they Yehner- 
ally camped where there was the best grazing. They had, I should 
Judge, about not less than six thousand. ponies with them. I was 
always lookime Out for vrais: because | winted wood PTAZINYg places 
ior the command to SLO) at. If there had been any Pass . Or hav | 
should have noticed it, and at the time Charlie Revnolds, a @uide, 
Wis clw; ~ talkine about the SCArCILYy of CTAZING anid hay, (i) the 
Ros ely d 1 noticed tha ereat scarcity of Yrass ana hay, if having all 
been unite Br nicl enten down by lriclian ponies, 

an, W i it kind of a-season was that of the vear 1S76, as to 
thi Prom th of ass in the Valleys of the Yellowstone and the Upper 
Missouri a Abies bout what time did the grass mature, and what 
Wills the condition (| it Wn Sept niber. IS76? 


(Collet loO 
4 


Answer, Tsay it was an unfavorable season. Twenty times as 
much hay grew this season as grew in 1S76, Judging from what has 
been cut this season on the Missouri. This ve ar there were nigh on 
to 900 tons cut on lands which heretofore V lelded 20 to 50 tons... It 
was a very dry season, that of the summer of 1876. Grass at that 
season of ihe vear, from the middle of September Ol, Was ul] dried 
up and worthless as hay, in the region of these rivers. Grass ma- 
tured about the middle of July. | : 

(Juestion. Tlow does grass cut at its maturity for hav compare 
in bulk and we lelit with that cut forty-five to sixty days after ma- 
turity | 

Answer. Llav eut ain September would weigh al third less than the 
same cutin July. 

Question, Please examine the contract, a copy of which is set forth 


2 
Seal 
i 
& 
4 
¥ 
: 


x 
bs 
Pa 
a 
3 
y 
; 
‘ 


JOHN W. HOBRS, &¢@., VS. JOHN A. MCLEAN ET AL. 061 


on pages 2 to 6 of the petition herein, which is here shown you, and 
state what, in vour judgment, based upon your own observation, ex- 
perience, and best information, the condition of the country in and 


about the Yellowstone iver Vallev fora distance of 200 miles to 250 


miles around the mouth of Tongue river, not including thegrass on 
the meadows near Fort Buford, on the Missouri, was, in the month 
of September, IST, with reference to the possibility ot cutting or 
procuring in that country hay sufficient to-fill the contract, or any 
considerable portion of it. 

Answer. I should say it was impossible. 

Question. Whatamountof hay could,in vour judgment, based upon 
your own observation, e cit rience, and best a ibe ition, have been 
cut and procured in the region mentioned in the last question with 
which to fill this contract in the month of Septem ber, IS76? 

Answer. [| think not over 100 tons at most, as on our march from 
the Yellowstone, starting at the mouth of O'Fallon creek and pass- 
Ing from a point opposite the mouth of that creek upon the north- 

west side of the Yellowstone river down across all the tribu- 
695 taries to it between there and Glendive station, including, 

among others, Tuttle, Rush, and Deer creek, I did not see more 
than five tonsof hay. From there down to within 50 miles of Fort 
Buford IT saw none at all, the prairies having been burned; and I 
noticed this very particularly, as | was very much disappointed; for 
I expected to find some hay there. 

Question. When did you, with General ‘Terry’s command, arrive 
at Glendive station on your march down toward Fort Buford ? 

Answer. I stated in my statement, in the earlier part of nv €x- 
amination, that | was two months in the Yellowstone Valley; but 
I find, upon refreshing my memory, that I was three months, and 
arrived at Glendive about the nilddle ot Septem ber. 

Question. Do you know what the condition of this country, In 
and about the Yellowstone River Valley, was with reference to the 
hostilities of Indians m the summer and fall of the vear 18767 If 
vea, state, and state vour means of knowledge. 
~ Answer. I should say that it was in a hostile state, dangerous to 
travel through. Several boats and parties of men had been fired 
into by the Indians, and there was a large Indian camp on the Lit- 
tle Missouri. A great many of these Indians crossed the Yellow- 
stone in the vicinity of O'Fallon creek, which is about sixty-five 
miles below the mouth of Tongue river, on the Yellowstone river. 
Parties of Indians crossing crossed below Glendive, and I saw the 
triils where they did cross. General Terry’s command was march- 
ing, trving to interce iD them before they reached the Missouri river. 
I was with General Terrv’s command during his campaign, and 
went in with Major Reno’s command at the fight on the Little Big- 
horn, where Custer was killed, and had a good opportunity to see 
that there were a good many Indians in the country. Every few 
du vs scouts were re porting tome of ri Ing “eel hostile Indians. It 
was not considered safe and I know it never was safe for parties to 


travel through the country without an escort, or unless parties were 
sutliciently large to protect themselves. I ‘asi that one of our 
46-—170 
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Scouts traveling from Fort Buford up to jon the command saw and 
; alr ()~t \¢ ry Gay. The whole country about the 


4 ee 
reported buaialis ality Leu 
i : 


a | ae 
Yellowstone Was ina state of war between the Sioux and the 
whites. I know of one or two other men having been wounded on 


the river by the Indians. The whele country about the Yellow- 
Valley was Inva state of Open and declared war between the 


stone 

Sioux and the whites during the entire summer and fall of 1876. 
Question. Please examine the agreement, a copy of which 1s set 

forth upon pages 2 to 6 ol the petition which IT now show you, being 

the petition inthis case, and state what the condition of the country, 

mn and about the Yellowstone Valley, Was as regards the hostil- 

ities of Indians in the fall and winter of the year IS76—77, with 


PPeCOeSSILV OF Ele CONLPaCtO! Waving i millitary escort 


reference to thie 
n order to enable him. with a proper 


to protect his men and teams, 
force, to cut in that country or transport through it the hay required 
LO fill thie contract at thar Tongue River post. 

Answer. Llad | boon the contractor [ should have refused LO have 
moved without a sufficient military escort, and such escort was un- 
questionably hnecessdadLly to have enabled the contractor to have filled 
his contract by cutting hay in and about that country or transport- 


ine through the same. 
(Question. What was the condition of that country during 
Oo4 the fall and winter of the vear 1876 and 1877, as regards the 


hostilities of Indians, with reference to the possibility of the 
contractor filling this hay contract by cutting hay in or transport- 
ing it through that country with a suitable force of men and teams 
for that purpose, without military escort for their protection ? 

Answer. ‘The condition of the country was such that it} was im- 
possible to fill the hay contract without a military escort to protect 
the men and teams. 

Question. What was the condition of this country in and about 
the Yellowstone Valley, especially the mouth of Tongue river, as to 
settlements of civilized communities and occupation, during the fall 
and winter of the vear 1S76 and S77’ 

Answer. ‘Ther were ho settlements while [ was there; the coun- 
try was occupled by troops and hostile Indians. The nearest settle- 
ment of civilized man was Bozeman, Montana Territory, about 300 
miles. i : 

(Juestion. Do vou know what the value of the time and labor of 
teams and men was per dav in the fall and winter of the vear 1S76 
and IS77 at the post at the mouth of Tongue river? If vea, state 
how you have-obtained such knowledge, and what means vou have 
of ase rtainineg such values. 2 

nswer, | don't know what they were payine there, but I know 
what } would have furnished teams lor, including men. I-have 
owned teams and been using them for the last eighteen or twenty 
years. Lhad charge of teams of Charles P. Chouteau, of Saint Louis. 
consisting of twenty or thirty, teaming from Fort Berthold to Fort 
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Union; and I have teamed it from Sioux City to Fort Berthold, and 
from Fort A. Lincoln tothe Black Hills; and I have teamed all over 
this part of the country with trading outfits, and I know the value 
of men and teams and of their time in this Western country now, 
and have Known it for twenty vears past. 

Question. What,in vour opinion, was the time and labor of a team, 
consisting of a wagon, tWo mules, or two horses, and a teamster, and 
their keeping, worth per day at the mouth of Tongue river in Octo- 
ber or November, 1876, and what would you have furnished them 
for, provided Vou had to feed them ? 

Answer. For 89 per day. I think that was their value for their 
time and labor per day at the time and place mentioned. 


Question. Do vou know what the necessary cost and expense of 


cutting and stacking hay at the meadows 10 miles above Fort Bu- 
ford, on the Yellowstone river, Was In IS70? If vea, state. 

Answer. Cril) approximate and Cote Very near the cost and eCX- 
pense of cutting and staeking hav at the meadows named. 

Question. What was, in your opinion, the necessary cost and ex- 
pense: 

Answer. I should say $6 per ton. 

(QJuestion. Do you know what it was worth to cut and stack from 
400 to GUO tons ot hay Ol} the meadows hnea®r ort Buford in Septem - 
ber, IST6? If vea, State. 

Answer. At that season of the yearit was not worth more than $6 
per ton, : 

(Question. Do vou know what it was worth to bale and transport 
from loO to 2oO tons of hav from the meadows at Fort Buford to the 
mouth of Tongue river in December, 1876, and January, 1877? If 
vea, state. 

Answer. I should say not less than S100 per ton and not more 
than $150. I know it was not worth and could not necessarily cost 
$150 per ton. 

(Question. Do you know anything about the condition of 
G95 wood and timber as it was in the summer and fall of 1S76. 
In and about the mouth of Tongue river, with reference to the 


feasibility of cutting and procuring dry wood there? If yea, state 


what knowledge you have. 

Answer. I do: and as I rede three times through the timber, I no- 
ticed it particularly. My impression now Is that it was not feasible 
to cut dry wood or procure it within less than 10 miles of the post. 
I mean to cut the whole 1,500 cords within less than 10 miles. There 
vas very little standing dry wood, a greater portion being wood cut 
down by the Indians for the purpose of feeding in winter time their 
ponies with the bark of the trees, and a freal deal of it was rotten 
and scattering. 

Question. Do you know what it was worth to cut and haul dry 
and green wood at that pont in the fall of L876? If vea, What has 
been your means of acquiring this knowledge? 

Answer. From my past experience in wood cutting and hauling 
ereen wood and dry wood, I know pretty nearly what it was worth. 
| have had wood cut at kort Berthold to amount of 400 cords. 
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Have been interested in wood-yards, more or less, ee Se ee 
wood cit and hauled on the [leart river. | was interested in Wwood- 
vards rharvee Vearrs, | 
; Question. Do vou know how mueh more it Was worth to Nrocure 
and haul to the post at Tongue river 1,500 cords of dry wood trom 
the woods just above the post at the mouth of Tongue river. than 
it would have been worth to cut and haul from any points just out- 
side a cirele of one-half. mil from. the post 1500 eords of ereen 
wood, in the fall of the vear IS76? 

Answer. IT think it was worth 83 per cord more than it we ee es . 
have eut and hauled green wood, ay eause of the difficulty 11) finding 
dry wood to that amount . , 


(Quest tion. dlow rauch more would it have been worth to procure ? 
and haul the dry wood, if if could haye been obtained in a circle " 
about the post distant from one-half mile to two miles from the post, ) 
than it would have been to have eat and hauled the green wood ; 
from any points outside of a cirele of one-half mile from the post? | 

Answer. One dollar and a half per cord more. 

There was no cross-examination of this witness by counsel for the 
(Tnited States. ; 

Second or neral Interrogatory by the commissioner: Do Vou know 


ot any other matter relative to the claim in question ? If you do, 
state it. r 
Answer. | don’t know as I do. | 
| Fe. GERARD. « 


Sworn to anil subseribed before ae, this Loth day of December 


ISia. 


CHIAS. M. CUSHMAN. 


oi Gs , : : ‘ ; 
| nated States Coninissioner. 


Deposition of John A. Me Lean. for (Vaimant, Laken at Bismarck . Da- 
kota, on the 12th, UBth, and Vth days of December, A. D. 1877. 


The claimant appeared by John A. Stovell, losey., and Walter iT. 
Sanborn, lusq.: the defendants appeared by no Ole, 
First general interrogatory by the commissioner. Please to state 


your hame, your occupation, vour age, your place of residence the 


past year; whether you have any, and, if any, what, interest, direct 
er indirect, In the claim which is the subject. of Inquiry; and 


whether and in what degree vou are related to the claimant. 

05 Answer. Mv name is John A. MeLean: niv occupation is 
. merehant , mV age Is twenty-eight Brat ot Age: | mv plac e of 
residence the past vear has been at Bismarek, Dakota. I have no 
direct or indirect interest in the elaim whieh Is the subject of in- 
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Being interrogated by WaLrerR H. Sanporn, for the petitioner, the 
Withess Says : 


Question. Where have you been living and what have you been 
doing during the past eight years? Please state as fully and par- 
ticularly as you can. 

Answer. In the year 1869 [ came on to Lake Superior and Mis- 
sissippl Railroad, then in course of construction; since that time ] 
am familar with contracting of all kinds. In the spring of 1870 I 
was employed in the capacity of foreman for the Lake Superior and 
Mississipp! Railroad Company in hauling timber for all bridges and 
trestles, from The Dalles on the Saint Louis river to Fond du Lae, 
Minnesota. I was also in the same year employed by a contractor 
who was making square timber as inspector of said timber at The 
Dalles of Saint Louis river. The contractor’s name was John Grant. 
In the year 1S71 [ came upon the Northern Pacific Railroad. I 
then had a contract to furnish 5,000 ties for said Northern Pacifie 
Railroad, which eontract [ superintended in person and _ filled. 
After that time, and-on or about the month of December of the 
same year, | was employed by contractors, having then a contraet 
to furnish 50,000 ties. The contractors’ names were Carbell and 
Perry. I then acted in the capacity of general superintendent, and 
saw that the contract was properly filled, and watched the emplovés 
to see that they made ties suitable to fill said contract. I staid with 
the above-named contractors until said contract was filled, and also 
while filling another contract for wood, amounting to 8,000 cords, of 
which T also had the general superintendence until it was filled. 
After said contract was filled, and in the spring of 1872, I then took 
a contract to furnish 55,000 ties for said road, which I superintended 
in person. After furnishing said ties [ had another contract from 
said company to furnish piles for said road. Those piles T cut about 
50 miles from the line of said road, and drove them down the Crow 
Wing river to the line of the road. There were 5,000 piles. After 
filling said contract I put up about 100 tons of hay, baled the same, 
and transported the same by cars to Duluth for sale. After that 
time, and in the spring of 1875, 1 was employed by Prescott, Bly & 
Company to come up to Bismarck, Dakota, to keep books and scale 
lumber.. [ had general superintendenee of their business during 
that summer, and while that saw-mill was in operation, during that 
season, | manufactured, while in charge of said mill, nearly 40,000 


feet of lumber. Said mill was on the bank of the Miussourl river. 


near Bismarek. In the fall of 1873 I engaged in a mereantile busi- 
ness, Which has been my regular business since. Since 1875 I have 
eut and stacked for the use of the commissary at Fort A. Lincoln 
500 tons of hay. Since I have been in the mercantile business at 
this place | have furnished the Necessary supplies, with hardly clll 
exception, to the contractors furnishing hay and wood to Forts Rice, 
Lincoln, Stevenson, and Buford also. 

Question. Have you ever bought, sold, or hired teams, consisting 
of horses, mules, and wagons? If so, when, where, to what extent, 
and whether for yourself or others ? 
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G97. -Answer. T have for myself and others since the year 1S70. 
have been in the habit of hiring, buving, and se Jing teams. 

During all this time, from IS70 to the Prese ht, mv business has been 
such that IT have been continually hiring or buying or selling teams, 
horses, nities. and Wavotlis In the Stlbner oO IS7o furnished Lo 
me apne of the United States for the use of the (Juarter- 
aa rs De ye artment for the tr Raper ition oft Sup) |) lies for Gener al 
‘x ok COMI: und, OT) his x peditio Mayr 1) Is| the hostile Sioux dur- 
ing that vear, twenty-six two horse or mule teams, with wagons and 
teamsters, ' who went freee with him on tis expedition through 
the Yellowstone River country and returned. 

Question. Have vou ever hired men to work? If so, when, where, 
and to what extent? 

Answer. Since the vear IS70 to 1874 T have been constantly in 
the habit of hiring a | had. most of the time, from twenty-five 
bog hundred Phen, either 11) ii \ CHIpLoy OT under miyV supervision, 
and since then T have hired a large number of men. 

Question. Were vou ever cneaged by the petitioner, Campbell Kk. 
Peck. li) HISSISI hada 1 filling the Contract, a COPY oft which | now 
show Vou, Sel forth in paves 2 to 6 of the petition herein ? It Vea, 
In What eapacity ? 
Answer. Yes: T was ' inployed by the petitioner in the capacity 
and acted inthe ea Lac ity of SU pe rintendent of the oper tions In the 
Yellowstone River Valley toward filling said contract, and in hiring 
PCH Al 7. tedhis for thi: cul a emia 
Question. Do you know Campbell Kk. Peck, and how long have 
you known him, if ‘ut “ill 4 

Answer. | know Campbe I] kK. Peek: T have known him since on 
or about the both day Ol] August, Vear IS76. 

Question. When and by whom were vou engaged to work toward 


filling this contract 2? 

Answer. On-or about the 25d of August, IN 76, (ump bell] Ix. Peck 
Came to me mM 1h \ office at Dismarel IN, Dak os “nid Informed hie that 
he expected to get the contract for furnishing hav and wood for the 

‘ahton ent al Pongue river, Montana Territory, and aif he sue- 
era 1M securing the contract he wanted me to assist him. and 
asked me it [3 . tsuperintend all his operations, with reference 
more partic a vhs o the work to be done by men and teams in the 
valley of the Yelle wstone Tiver In procurine and furnishing the 
wood anid hay, l ; rreed to ate sO) if he secured the contract. [Te 
Informed me then Rat he would immediately proeced to Saint Paul 
tor Se Maat. 3. L. (‘ard about closing the contract. anid HS SOO] AS. he 
closed the contract, if he did aut 3 I}. he would telegraph me at once 

Dismarek. Tle went to Saint Paul thi following morning, and 
on thi 7th day of August, IS7h, | recerved cl telegram from him, 
stating that he closed the contract oy Card, and to proceed imme- 
CLisite 1\ to get men anid feats to fill 3 

Question. Do vou know when ‘ie, contract was made, signed. 
aie. closed ? It Vea, state | 

Answer. I k How that it was not closed before the "Oth d: ay ot Au- 
gust, A. D. 1876, for the following faets: Campbell K. Peck was in 
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Bismarck on or about the 25d day of the above month, and showed 
me a telegram from General Card, informing him that his bid for 
the wood and hay at the cantonment at Tongue river, Montana 


Territory, was accepted, and requesting him to come down and make - 


the contract. Peck did not leave here: betore the morning of the 
24th day of August, 1876, and could not get to Saint Paul before 
the 26th of August, 1576. | 
(Qluestion. Do you know what the intention and expecta- 
698 tion of the petitioner was with reference to the place where 
he could get the hay to fill this contract, and in reference to 
the manner in which he would transport it to the cantonment at 
the mouth of Tongue river, when he made the contract? If vea, 
State. | | 
Answer. I do know fully where Mr. Peck expected and intended 
to eut said hay and how he expected and intended to transport said 
hay to the cantonment at Tongue river. I talked with him, or 
rather he did talk with me, when he was at Bismarck, about the 


25d day of August, 1876. He said that he knew there was hay 


enough on the big ineadows of the Yellowstone river, about 10 miles 
above Fort Buford to fill this contract. I said IT was well aware 
there was plenty of hay there. He said that this was the only hay 
there was in the country that could be got that he knew of, and 
that he should cut that hay and transport if up the Yellowstone 
river by steamboat to the cantonment at Tongue river. 

Question. Do you know what the understanding and = belief of 
the petitioner was at the time this contract was made as to the nav- 
igability of the Yellowstone river from Fort Buford to the canton- 
ment at Tongue river? If yea, state. 

Answer. Yes; 1 do know. We talked that matter over fully at 
the time he was here, as aforesaid. Hle said that he had several 
eoliversations with army officers and also with General Card with 
reference to the navigabilityv of the Yellowstone river, and he verily 
believed that the Yellowstone river was havigable as long as the 
Upper Missouri. HTle told mein the presence of William Harmon 
that General Card showed him a report of one, Forsyth, | think, 
stating that fact. He further said that he was well acquainted with 
the Upper Missourl river, and that if the Yellowstone, as he beleved 
It Was, Was navigable as late as the Upper Missouri, he would have 
no trouble in transporting all the hay by steamboat. I know he 
believed that the Yellowstone river was so far navigable that he 
could easily transport all the hay by steamboat that fall to the can- 
tonment on Tongue river. He further stated in the same conver- 
sation that he had two steamboats that he would put on the Yel- 
lowstone for the purpose of transporting the hay as soon as any hay 
was cut and baled, and as soon as the contract was closed that he 


would telegraph to the masters in charge of said boats to obey any 
orders which I would give them with reference to transporting said 
hay. 

Question. Do you know what the understanding and belief of the 
petitioner was at this time as to the possibility of procuring hay at 
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oth r pont than th blo me id Ws, LO) aathic above Fort Buford, 


il ! i io I 
with which to fill this contract? If yea, state. 

Answer. Yes: [do know. He talked the matter fully with me 
at this time, and I know from his conversation that he fully de- 
pended on the ha 1 th » rneadows, about 10 miles from Tort 
Buford, and 1 s 1 hay only, to Hill said) contract. He thought, 
probabl ] : small portion of the hay 
in the vicinity of 1 cantonment at Tongue river, but [ am. satis- 
fied —1}} rt Cal | nowt tj ‘fos a) lal miVe closed the Contract 
if he did not verily believe both that the Yellowstone river would 
Ly navicuntbl thiaat iil as i = (i) "ith of VU tober. and that he 
L certainly procure all the hav necessary to fill said contract 

) t Yellowstone 


(Question. Where was this versation which vou have detailed 
ur previous answers between vou and Peck had? When was 


Oi) Answer, Part of this conversation took place at my office in 
Bismarck, and call of it took plac mn eee nee of Wilham 
Harmon,at his office at Fort Abraham Ln . Dakota ‘Territory. 
Question. When you received the telegram trom the petitioner on 
August 27, 1876, what did vou do towards proceeding to fill this 


CoOmieract 

Answer. Limmediately made preparations to perform said work. 
First, by hiring Hf. G. Covkendall, R. B. Mason, and one Foley as 
foremen. Covkendall and hives lf proceeded at onee to hire Wiel 
anid teams, procure bh) chan ry Lo Cul sal hay and bale it. ()n) the 
YSth aay of August. IS76, we lured more teams and teamsters with 
Wa Stotis, anid thirty-two men. On the 2th of August, IS76, we 
loaded STH teats with Suppl 5, ey ic han lies, s, sey thes, havy-forks, rakes, 
two mowlhe-machines, and all other tools necessary for cutting hay, 
and forwarded them. trom *aiatic bv lana on the evening ot the 
Sade day With instructions to the foremen, Mason and Foley, Lo pro- 
coed with call dispat h to oa place about 10) miles from kort Butord, 
in the valley of the Yellowstone anid On) the north side of sad river, 
and then te commence cutting hav, Qn the 29th of August, IS76, 

e shipped a beater press to Fort Buford by the steamer E. H. Dur- 
fee, with which to bale said hay. I left Coykendall at Bismarek 
with instruction to hire oh teams and men,and send them for- 
Ward as soon us possih le , also to walt for more mowlhg-m: ichine =, a 
steam-press, Wire for baling hay, axes, axe-handles, and provisions, 
which were then being forwarded by William: Harmon trom Saint 
Paul and Minneapolis, for the use of the pe titioner in this m: ifler, 
and ship the same by the steamer Nellie Peck, whieh was then d: ‘ily 
expected from below, 10) fort Dutord, whe Te | woul | Meet him. | 
then took the steamer E. If. Durfee t Lo ort But ord, anid arrived there 
on the 6th of September, anc Immediately took the steamer lar 
West, which was then on her way to Glendive with Government 
supplies to go up to the meadow on the Yellowstone above Fort Bu- 
ford, with the intention of picking out a suitable place to pitch oun 
tents. On arriving on said meadow IJ found a good deal of hay, 
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sufficient to fill considerable part of the contract, but found the 
meadow was occupied bya large number of men, teams with mow- 
Ing-machines belonging to Leighton & Jordan, sutlers at Fort Bu- 
ford. T well remember that they had cut all around the meadow, 
and had a good deal of the hav cut and some stacked.  T saw Joseph 


+ 


Leighton, who is to my knowledge one of the partners of the firm of 


Leighton & Jordan. I] asked him on whose authority and for what 


place he was cutting the hay. He informed me on the authority of 


W. B. Hazen, colonel of the Sixth United States infantry, and then 
commanding the post at Fort Buford, and for the cantonment at 
Tongue river. I then returned to Fort Butord and saw Colonel 
Hazen and informed him that [I came to ask him on whose aunthor- 
itv Leighton & Jordan were cutting the hay on the big meadow. 
He informed me that Ly a letter from General Card he was author- 
zed by hii in said letter LO let the hav in Open market, and he did 
for the cantonment at Tongue river. [ told him [| was the agent of 
the petitioner who held the contract to furnish the hay for that ecan- 
tonment from General Card, and that he fully expected to cut the 
hay on that meadow, and the only hav that he knew with which to 
fill his contract. Tle sneeringly laughed and left me. I then found 
that [ could not get any hav at the meadows about Fort Buford, 
and determined to make a thorough seareh for hay from Fort Bu- 
ford to Tongue river and in that vicinity. About this time my 
teams and men in charge of Mason and Foley arrived at Fort 

Butord, and IT sent them all forward with instructions to make 
TOO a thorough examination of all that country from Buford 

to Tongue river, and if they found any meadows where they 
could cut any hay of any amount to cut it; and, in ease they did 
not find any, when they reached Tongue river to use every means 
ta explore that country within a circle of 70 miles of the post at 
Tongue river. The men were unarmed, and T had Iired them with 
the understanding that they would be provided with a military 
escort, as the contract provided for it and the country was full of 
hostile Indians and very dangerous. The men = refused to go from 
Buford to Tongue river without a military escort. I then went to 
Colonel Hazen, in company of R. B. Mason, and told him that my 
men refused to voto Tongue river without a military escort. [ told 
him the contract provided that we should be furnished with that 
military escort. [ told him that I must have a military escort to 
protect the men and teams on their way to Tongue river and in 
hunting the COUnTrY tor hay, and demanded an escort for them. 
Ile refused, and stated that he could not and would not furnish me 
an escort, and did not. Tle asked me at this time if I expected to 
fill the contract, and said he did not believe that I could till it. I 
told him if if Wiis possible for ahy human effort LO get it. that We 
would furnish the hav. IT then demanded of him arms for my men, 
and told him that it was impossible tor them to go to Tongue river 
without them, and that T must have arms at least; which he also 
refused. I went to him a second time and made a persistent appeal 


. a | | : = 5 
for arms, and he at last gave me ten gun 


Question. What, if anything, further did you and the other men 
47—170 
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employed by the petit oner do at this time towards filling the con- 
tract, and when was it that vou arrived at ort B uford, and when 
did you his ive this te ilk \“\ ith ( ‘cnlonel Haze ‘Th about an escort, and whe T) 
did vou send the :men and teams of the petitioner on towards Tongue 
river, and when did the Ay start from I: ‘ort But ord for thi: uf point: i 

Answer. [ arrived ;: tb ort Buford about oron the 6th di LV of Se p- 
tember. My men, nine teams and teamsters, which | heretofore 
testified to, 11) charge of Mason and Foley, arrived on the night of 
the 6th of September, 1576 In the forenoon of the 7th day of Sep- 
tember, IS7h. ana also 11) the afternoon ot the 7th of September, 
Veoaur aforesaid, | lead the conversation with Colonel Hlazen about 
the escort and arms. About three o’clock in the afternoon I re- 
ecived arms of Colonel Hazen (ten needle-guns), and as soon as I 
received those ten needle-guns from bim I immediately ferried my 
tennis aid meh aeross the Missourtl river, cut ort Buford, Lo the 
north bank of the Yellowstone, and Sent them Oh to Tongue river. 
[ then returned to Bismarck for more teams and men, also to see 
thist atl supplies hecessary to til] the eontract were forwarded from 
Bismarck. [ met some teams and Heh OF their Way Uy). I also et 
LH. G. Coykendall and William Harmon on the steamer Nellie Peck, 
and found they had all supphes necessary to fill said contract on 
board. [arrived at- Bismarck on or about the 11th day of Septem- 
ber, IS76, and hired fourteen more teams and twenty-five men and 
forwarded them on. the morning of the 14th of September, S76, 
and went with them myself to Fort Buford and Tongue river. We 
crossed the Missouri river on the 22d day of Septe miber, IS76, and 
loaded the teams opposite Fort Buford on that day on our way to 
Tongue river. 

(Juestion, Where Was the Nelhe Peek Ol} the ¢ hs Lal 2] of Se ‘pte mber ? 

(QQuestion Withdrawn.) 

(QJuestion. Do you know what the steamboat Nellie Peck was doing 
and in whose employ she was when you met her on her way up to 

Fort Batord about the 9th of Sey ptember, 1876? If vea, state. 
TU Answer. I do know. She was in the employ of the peti- 
tioner In transporting supplies and men for this contract 

Question. Do vou esi What amount of supplies, machinery, 
tools, and what number of men and teams had been furnished and 
emploved by the petitioner for the purpose of filling this contract by 
the loth day of Sept mnber, IS76? If Vea, state. 
~~ Answer. | do know: | know of fifty men — were hired at Bis- 
marck. | know there were more men hired at Fort Buford by the. 
foreman. lalso know there were twenty-six teams hired at B1s- 
marck. Talsoknow that there were inalleight mowing machines, one 
beater press, one steam) press, four horse rakes, about nine tons of 
wire, sixteen dozen axes, twenty v dozen ux hi: indies, four dozen h;: ay 
forks, about a dozen spaths sa scy thes, two hundred and twenty 
sucks of flonr, about Our thousand bushels of f oats, about fifteen bar- 
rels of sugar, thirty sacks of beans, eight thousand pounds of baeon 
purchased by the }) etitioner, and all the hecessary sup plie sand ma- 
terial for carrying on and vigorously forwarding the work for filling 
the eontract. Al the: SC goods were ship ped Lo r ort Butord by thin 
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petitioner, and part of them in transit from there to the canton- 
ment at Tongue river previous to the 15th of September, 1876. In 
fact, all these goods were shipped trom Bismarck by the 5th day of 
Sepiember, 1876, and all these men and teams were hired and 
sent forward by the petitioner previous to the loth day of Septem- 
ber, 1876. IT hired most of these men and teams for the petitioner 
mivself, 

Question. Why did you send forward so quickly to Fort Buford 
the first party of thirty-two men and nine teams? 

Answer. I hurried those men and teams forward to Fort Buford 
as fast as possible to cut and bale the hay on the meadows 10 miles 
above the fort. because the SCaSsSOlL Was vetting late and the petitioner 
Instructed me to make all haste in securing the hay at this point, 
and shipping it up the Yellowstone river to Tongue river canton- 
ment while there was plenty of water in the Yellowstone river. 

Question. Who was William Harmon ? 

Answer. He is a trader at Fort A. Lincoln, and was employed by 
the petitioner in assisting to fill this contract. 

QJuestion. When you arrived at the meadows on the Yellowstone 
where Leighton WV Jordan were cutting hay, Were there any other 
persons except their workmen on or about those meadows? If vea, 
who, under whose control, and for what purpose were they there ? 

Answer. There was a sergeant and at least from fifteen to twenty 
soldiers with Leighton & Jordan’s men. They were United States 
soldiers, armed, and I know they belonged tothe Sixth United States 
Infantry then stationed at Fort Buford, and were under the com- 
mand of Colonel Hazen; they were there for the purpose of an escort 
and protecting the employes of Leighton & Jordan, while cutting 
that hav, against the Indians. 

QJuestion. Do you know whether 
country with regard to taking possession of and obtaining title to 


kere Is any custom in this 


grass standing upon public Jands of the United States? If yea, 
state what such custom is, and how long it has existed, to your knowl- 
edge. 3 

Answer. Yes: I do know there is such a custom. Wherever a 
man has cut around a piece of standing grass upon publie lands of 
the United States in this western country it has always been con- 
sidered as his, since Ive been here; and 1 has always been the 
custom for evervbody to honor a claim to any hay or grass on such 
lands when evidenced by such cutting around, and to leave it tothe 

party who thus cut around it. 
102 Question. When was this hay or grass being cut by Leigh- 
ton & Jordan, and under whose control, if of any one’s besides 
theirs, was it When-vyou arrived there ”? 

Answer. It was on the public domain of the United States, on the 
north bank of the Yellowstone, and about ten miles from Fort Bu- 
ford, and solely under the control of the military authorities at Fort 
Buford. There is no civil law in that country, and the military au- 
thorities are in supreme command, save and except of the Indians 


that are hostile. 
Question. Do you know whether at the time you arrived at these 
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meadows fe re Leighton & Jordan were cutting hay, about Septem- 
ber 6. 1876.there was in or about Fort Buford or the meadows there 
any other erase or hay than that which they were cutting, and had 
taken pOssessi moof by cuttmeg around, which could have been pro- 
cured with whi Ah to fil I] this contract or anv consider: ible part of 1t? 


lf vea, stat w you know, and how much, if any, there was. 
Answer. I do know. I-know that al] that hay that was on that 
meadow had been cut or had been taken possession of bv Leighton 


& Jordan when-[ got there first, and I also know that there was no 
hav at said meadows, or at or about Fort Buford, fit to be cut, save 
and exe ot this hay which Leighton & Jordan had taken possession 
of. | know this from personal examination of that country, and I 
know the contractor for the commissary hay in the summer time 
was compelled to go forty miles on the cast side of the Missourl to 
ect hay for ort, Buford, there being ho hay nearer than that point 
on that side of the river. | 

Question. Do you know what efforts the petitioner and his men 
made to procure hay to fill this contract after you sent forward the 
men and teams toward Tongue river with instructions to hunt for 
hav, as vou have testified? If vea, state. 

Answer. I do een a great deal of it. [ loaded my teams on the 
22d day of Septem] A. D. IS76, on the west bank of the Missourt 
river, opposite Fort Ariat left them in charge of one Alex. Me- 
Askill, and took two men with me, and went ahead to explore the 
country for hay. As P went along [ carefully explored the country 
from Butord to Glendive. J found no hay, except a small meadow 
about fifteen miles above where Leighton & Jordan had cut their 
hav, where T could probably cut between cight and ten tons. When 
L vot to Glendive Colonel Otis, of the “Pwenty-second Infantry, mn- 
formed me of a meadow about twelve to fifteen miles from Glendive, 
on the north bank of the Yellowstone and in full view of the Gov- 
ernment trail from Glendive to Toneue river. | procecded at once 
to examine said meadow, but found, though it looked like a good 
hay meadow at.a distance where IT could cut a good amount of hay, 
but when | got on the ground IT found it was nothing but bunch 
vrass 1 litth mounds, with three or fourspears in each mound, and 
[ state positively, owing to the unevenness of the ground and thin- 
ness of the e@rass, 1t was Impossible elther to cut with machines or 
gather the same with rakes, and I know it would not average a ton 

hay to every 15 acres. | then, in company with two scouts, 
proceeded up the vallev of Clear creek from the valley of the Yel- 
lowstone to about 8 miles above, where the Government trail crossed 
the said creek, and found, though the grazing was good, that the 
YTass Was only from four. to SIX Inches hich, and so fine that 
it could hol be vathered. Irom thence | exsnined all that 
country to the cantonment at Tongue river, particularly the 
Yi Jowstone Valley and its tributaries. | examined thoroughly that 
portion oft the COUNLY from the mouth of Powder river to the can- 

tonment at Tongue river, Where I heard there was h; ay. The 
703 county on the south bank of the Yellowstone in the vicinity 
' Powder river was all burnt over, and on the north bank 


JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AL, 5) 


of the Yellowstone from the mouth of Powder river there was no 
hay whatever. It was mostly covered with sage-brush mixed with 
afew spears of hay. When I arrived at the cantonment at Tongue 
river | was informed by one Daniels that there was a hay meadow 
about 60 miles up Tongue river; that he found this meadow while 
scouting for General Terry, and said that he would contract to fur- 
nish me 200 tons of hay. I immediately, in company with F. O. 
Coykendall, made a contract, and agreed to pav him at the rate of 
S70 per ton for every ton delivered. I sent R. B. Mason and two 
other men with him to look up a road and ascertain how much hay 
could be cut there. They were gone three days, and returned and 
said the hay was all burnt. I then offered $5 a ton for merely find- 
ing hay in quantities of 20 to 50 tons at anv one point outside of 
25 miles from the post at Tongue river, and $10 per ton for merely 
finding at any one point within 25 miles of the post hay to the same 
amount. I then went to Colonel Whistler, colonel of the United 
States Fifth Infantry, in company with H. G. Coykendall, and asked 
him for an escort to go with my men into the country around the 
post to find hay.. He refused me the same, and said that he had 


hardly sufficient troops under his command to protect the fort, and. 


would not dare tesend out any small detachment of his men upon 
such a hazardous undertaking on account of the hostile Indians. — I 
then, somewhere on or about the 5th of October, 1876, left Tongue 
river,incompany with R.B. Mason, and came to Fort Buford. When 
l arrived at Fort Butord the hay where Leighton & Jordan had been 
cutting was all in stack, and was in possession of Charles G Penney, 
acting assistant quartermaster al Fort Buford, who had a sergeant 
and several soldiers stationed about it, and he was proceeding to bale 
that hay. Ialso searched the valley of the Upper Missouri river, 
from Fort Buford to Bismarck, by river and by land, for hay, but 
could find none except What had been cut previously, either for the 
post or private individuals. I and the petitioner and his men used 
every possible endeavor to find hay in the valley of the Yellowstone 
and Upper Missouri rivers, but could find none with which to fill 


this contract, or any considerable part of it. 


(Question. What was the condition of the cOuUnLPY in the Yellow- 
stone and Upper Missouri river valleys on the first of September, 
1876, as to the condition of standing grass therein, and its maturity ? 

Answer. The season was very dry and hay matured early, and 
very little hay grew that vear; at least twenty times as much grew 
in these valleys this year. By the middle of August, 1876, there was 
no hay in any of those vallevs, either standing or uncut, except what 
Leighton & Jordan got (which was of very poor quality), that was 
fit to be cut. 

-~Question. What was the condition of the country in the vicinity 
of Bismarek, Dak.,as to the possibility of cutting or procuring about 
that place, the last of August or Ist of September, 1876, hay, with 
which to fill this contract, or any considerable part of it? 

Answer. [he season was so dry and the hay Was so scarce that the 
contractor who was putting in the hay at Fort Lincoln failed, and 
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the most of the hay for that fort had to be transported from the Red 
river valley, he arly 200 miles, to supp ly said post. 

Question. Do you know what the condition of the country in and 
about the Upper Missouri Valley, from Bismarck to Fort Buford, in 


-the early davs of arid fe r, 1S76, was, as to possibility ot 
704 cutting or procuring therein hay, with which to fill this con- 


tract, or any considerable part of 1t? If yea, state. 

Answer. At thiat season of the vear it Was impossible to eutor 
procure any hay in the Upp: r Missouri Valle ‘y with which to fillany 
considerable part ie  cheank I know what the condition of the 
country then was, well, as to this hay matter. 

Question. What do you mean by the U pper Missouri river valley 

Answer. I eall the U pper Missouri V alley fromthe vicinity of . 
marck upward, 

Question. Do you know what the condition of the country in and 
about the Yellowstone river valley, from the first of September, LS76, 
Was, as to the possibility of the petitioner s cutting or procuring hay 


theremn with which LQ fill this Contract, or any considerable part ot 


it, outside of that hay which Leighton & Jordan pol PoOsscsslon of, 
ten miles from Fort Buford? If vea, state. 

Answer. | do know, and it was utterly Impossible to procure any 
hav with which to fillsaid contract, or any considerable part of it. 

Question. How much hay could have been cut or procured, aside 
from what Leighton & Jordan got im the valley of the Yellowstone 
and Upper Missourl valleys on the Ist September, 1876, with waich 
to fill this contr: — Within three hundred miles of the cantonment 
of ‘Tongue river’ | 

Answer. In se aides: we could not get over a hundred tons, 
and that was all in small patches, and seattered all over that coun- 
try. | 

Question. Why did vou not cut the eight or ten tons of hay you 
might have cut, as Vou say, about fifteen miles from Leighton XK 
Jordan’s cutting on the way to Glendive ? 3 

Answer. [t was partly surrounded by an alkali lake, the ground 
Wiis SO bogey that teams could not vet on it, and the hay Was worth- 
less on account of its alkali properties. 

(Question. What is bunch-grass ” 

ae Bunch-grass is grass that grows in little bunches on lit- 
tle mounds, with from four to thirty spears of grass in each bunch, 
ana the bunches are from eloh teen inches to three feet apart, and 
the ground between the bunches hears nothing. ; 

Question. What was Colonel Whistler's position. when you de- 
manded the escort vou have spoken of and when, and when was 
that demand mide ,aund who was present? | 

Answer. Colone! Whistler was commanding officer at the post at 
Tongue river. [asked him for the escort at that place about the 
2d day of October, 1s76. HL. G. Coykendall was present and no one 
else, except Colonel Whistler and myself, 

Question. Do you know what it was worth to cut and stack and 
Whi: cit the Hecessa ry costof cutting and stacking at the meadow where 
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Leighton & Jordan cut hay ten miles from Buford, from 400 to GOO 
tons of hay in September, 1876? If yea, state. 

Answer. Yes, | do know. It would not cost over three dollars 
per ton to cut and stack said hay, and it was worth about that 
amount. | 7 

Question. Do you know what it was worth to bale, and what the nee- 
essary cost and expenses of baling from 150 to 600 tons of hay at 
those meadows in September, 1876, was? If yea, state. 

Answer. Yes, | do know. It would not cost, at most, over three 
and one-half dollars, and it was worth about that amount per ton. 

QWuestion. Do you know what it was worth to transport overland, 
and what the necessary cost and expense of transporting overland 
from those meadows to the post at ‘Tongue river, In December, 1876, 

and January, 1877, from 150 to 200 tonsof hav? If yea, state. 
705 Answer. | do know it was not worth, and did not neces- 

sarily cost, to transport said hay from those meadows to 
Tongue River post, at that time, over $120 per ton. 

Qluestion. Do you know what the condition of the Yellowstone 
river, as to its navigability, from the Ist of September, 1876, to the 
end of that vear was? If vea, state vour means of knowledge. 

Answer. Yes, | do know. I know, on the th day of September, 
1876, there were four boats at Fort Butord, which were receiving 


from the United States Government $550 per dav, and when the 


officer in command of the post at Fort Buford ordered them to go 
up the Yellowstone they refused, because the water was so low that 
they thought they could never get back. I[ also know that after 
that time that the Government was obliged to haul all their supplies 
overland, both from Fort Buford and Glendive to Tongue River 
post, and I know that the petitioner's boat, the Nellie Peck, was at 
Fort Buford about the 9th of September, LS76, to transport the sup- 
plies of the petitioner up the Yellowstone, but the water was so low 
that she could not go, and she unloaded on the west bank of the 
Missouri river, and I had to haul them overland to Tongue river. 
[ know that when I went up to Tongue river the first time the Yel- 
lowstone looked like a small creek in many places, and there was so 
little water that no boat-—that Is, no steammboat—could possibly go 
up or down. 

Question. What was the condition of the Yellowstone river as to 
its navigability for steamboats from the Ist of Septem ber, L876, to 
the end of that vear? 

Answer. It was entirely unnavigable after about the 15th of Sep- 
tember, 1876. and prior to that time only one boat got up, and that 
only to Glendive, where it had to stop and leave its freight, the river 
was so low. 

Question. Do you know what the condition of the country in and 
about the Yellowstone River Valley in the fall of 1876 and the win- 
ter of IS76 and IS77 Was, as to the hostilities of lndians ? If Vea, 
state your means of knowledge. : 

Answer. Yes, | do know. I traveled through from Fort Buford 
to Tongue river and returned twice during that time, and scoured 
the country throughout that region for hay. I know that this was 
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the same season that General Custer was killed by the hostile 
Sioux: and that this was the same country in which he suffered. I 
know that the Government trains were not permitted to move on 
this route without escorts of some three to five companies of sol- 
diers. [saw and was with these trains and escorts several times, 
and know that they preserved watch and guard as though they 
[ saw the fresh trails of the Indians 
very frequently as | passed through. I know that the best scouts 
generally traveled in the night because they were afraid to travel 
[ myself left Tongue river after dark and = traveled all 

[ saw 


were In a most hostile country. 


by day. 
night on this route because I was afraid to travel by day. 
men that had been shot in that country, and I have seen the battle- 
srounds which had all the indications of fights between armed men 
but a few days before I saw It. [| started out about fifteen teams 
and twenty-seven men, besides teamsters, from Fort Buford in 
charge of MeAskill, and when they got to Tongue river they had 
lost thirteen head of horses and mules, and left three wagons and 
a large amount of the petitioner’s supplies on the west bank of Cus- 
ter creck, as they reported, on account of an attack of Indians; and 
a day or two afterward I was there where the attack had 

TOG been made and saw the trail of the Indians, whieh | knew 

to be theirs because it.was made by Indian ponies, and not 
by shoed horses or mules. 

Question. What was the condition of this country during the fall 
of IS7T6 and the winter of [S76 and S77 as regards the hostilities 
of Indians with reference to the necessity of the petitioner’s having 
a military escort LO protect his men and teams in order to enable 
him, with a suitable force, to fill his contract for hay, either by cut- 
ting hay or in transporting through this country ? 

. Answer. It was necessary for the petitioner to have a large escort 

to enable him to till this contract by cutting hay in or transporting 
it through this COUNETY | the country Was In a state of Open and de- 
elared war between the hostile Indians and the white men, and the 
country full of Indians. The men refused to work. and would not 
work, without they had a large escort, except verv near the fort. 
— Question. What was the condition of this country as regards the 
hostilities of Indians with reference to the possibility of the peti- 
tioner’s filling this centract, or any considerable part of it, with 
reference to the hay, in the fall of 1876, by cutting it in or trans- 
porting it through the country without a military escort? 

Answer. It was a physical impossibility, as the men would not 
move away from the forts without a large military escort. 

(Qluestion. Do vou know where the United States Government ob- 
tained the hay which is charged up to the petitioner in Exhibit <A, 
‘attached to the petition herein, which I now show you? If yea, 
state. 

Answer. Yes I do know. About fifty. tons of this hay was fur- 
nished by parties at Tongue river, and was eut near there, the con- 

tract being let by Lieutenant Randall, acting assistant quartermas- 

ter, before the petitioner's men came on the ground; the remainder 
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was the same hay that was cut by Leighton & Jordan on the 
meadows about ten miles above Fort Buford. 

Question. Do you know what the value of this hay was at the 
Tongue River post in the winter of 1876. and 1877, just after its arrival 
there? If vea, state. 

Answer. I do know. The hay was of little or no value, it being 
mostly hay filled with old grass that had grown and died the pre- 
vious year. IT saw the Government mules turn away from this hay 
when it was offered to them, and paw the snow off the prairie to get 
fodder in preference to eating this. 

(Juestion. Do vou know what amount of men,.teams, materials, 
tools, and supplies the petitioner had in the tall of 1876, with ref- 
erence to the amount that would have been required to have filled 
this contract according to its terms if hay could have been procured 
by cutting it in or transferring it through this count-y, and a suit- 
able escort to proteet his working-parties against Indians had been 
provided? If vea, state. 

Ans. Yes, 1 do know. [say positively that the petitioner had 
ample amount of men, teams, and material to fill said contract ae- 
cording to its terms under the circumstances named in the ques- 
tion. : 

Question. Do vou know what became of the balance of the hay 


cul by Leighton & Jordan on the, meadows ten miles from Fort 


Buford that was not transported to Tongue River post? If yea, 
state. 

Answer. Yes, | do know. The remainder of the hay was left on 
the bank of the Yellowstone river, where it was baled during the 
winter of 1876 and 1877 and the summer of 1877, until about the 
month of August; a smali portion of it was transported to Fort 
Buford, and the rest was condemned, and laid there and rotted. 

Question. Did you ever have any conversation with any 

707 ~~ of the commanding officers of any of the posts on the Yel- 

lows‘one river, with reference to the necessity of the peti- 

tioners men and teams having an escort,’ or the danger of their 

proceeding without the same? If yea, state when, where, who was 
present, and what was said. 

Answer. I had conversation with Colonel Hazen and Colonel 
Whistler, which I have already related, with their respective times 
and places. 1d also had a talk with Colonel Otis, of the Twenty- 
second United States Infantry, commanding the post at Glendive, 
about the evening of the 24th of September, 1876; he and I and 
some of his officers, whose names I cannot remember, were present. 
He informed me that it was extremely hazardous to go to Tongue 
river without an escort without I had a large party of men well 
armed, and advised me to remain at Glendive until the next Govy- 
ernment train would leave there. 

Question. When you arrived first at the point where Leighton «& 
Jordan were cutting hay ten miles from said Fort Buford, what 
amount of that hay had Leighton & Jordan already cut, and what 
amount was there in all fit to cut upon said meadows ? 

Answer. When I arrived there the first time they had machines 
45—17V 
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cutting at the extreme ends of the meadow in all directions. A 
sood deal of the hay was cut, more than half of it, and some of it 
was stacked. bhi re certainly were hot over SOO tons of hay there. 

Question. Do you know whether the petitioner had personal 
krrow ledoe of } mdition of the Yellowstone river? [f Vea, how 
had he obtain (j such knowledge ? 

Answer. [ kuow he had not from the fact that I talked fully with 
him about this. : 

Question. You have stated in your testimony that the petitioner 
understood and believed when he made this contract that the Yel- 
lowstone river Was navigable cts long .as the Upper Missour! ’ do you 
know on what he founded this belief and understanding or upon 
what he relied in making this contract pon that belief? 

Answer. I talked with the petitioner, and he told me about the 
24th of August, 1S76, that General Card assured him that he knew 
from official reports that the Yellowstone river Was navigable as 
long as the Upper Missouri, and upon this belief he relied in taking 
the contract. 

Question. How does the Yellowstone river compare in navigabil- 
ity with the Upper Missourt river ? 

Answer. The Upper Missour: river is navigable to Cow Island, 
over 500 miles above Fort Buford, at least sixty days later than the 
Yellowstone. : ? 

Question. Was any escort furnished to the men or teams of the 
petitioner during the fall of 1S76 and winter of 1876 and 1877? If 
vea, Whom, how large an escort, and for how long a time ? 

Answer. | dont know that there was ever any escort furnished 
the petitioners men, but IT do know that an escort was repeatedly 
refused and that the petitioner could not get from the United States 
any escort during the fall while it was practicable to transport hay 
to Tongue River post had an escort been provided. 

Question, Do you know what it would have been worth to have 
transported, and what the Hecessary eost and CX pchse of transport- 
ing trem lort Buford to the Tongue River post in the fall of IS76, 
from lov to SOO tons of. hay by the Yellowstene river would have 
been if said river had been navigable for steamboats to Tongue 
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River post? If vea, state. 

Answer. Yes, | do know: with the boats the petitioner had under 
ae his control he could transport said hay from ort Buford to 
TOS the cantoument at Tongue river ata cost not exceeding $20 

per ton. It could not necessarily have cost anybody more 

than S28,and was not worth more than that. j 

Question. What boats,it any, did the petitioner provide and place 
at your disposal for the purpose of filline this contract ? 

Answer. The petitioner sent up the Nellie Peek, and the C. K. 
Peck was ready for us when we wanted her. 

(QJuestion. What Kind of boats were these ? 

Answer. They were first-class steamboats, about the best that 
navigates the Upper Missouri river. | 
Question, Do you know what became of the hay cut. by Leighton 
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‘& Jordan that was transported to the Tongue River post? If yea, 
state. 

Answer. Yes, I do know. I know the animals would not eat the 
hay, and I believe that it was partly wasted. 

(Juestion. Do you know anvthing about a beater press connected 
with the filling of this contract ? 

Answer. Yes; LI know all about it. 

(Juestion. Deo you know who the owner of it was 1n Septem ber, 
IS76, where it then was, and what afterward became of it? If yea, 
state. 

Answer. Yes,] do know. I bought that press myself for the peti- 
tioner; it was shipped up to Tongue river (or to Buford, I mean), 
and the petitioner owned it in September, L876, and was in posses- 
sion of it. After the 5th of September it was at Fort Buford. On 
or about the Sth day of October, LS76, 1t was taken possession of by 
Chas. G. Penney, acting assistant quartermaster at that post, and 
converted to the use of the United States Government, and thev 
afterward used it In baling that hav that was eut by Leighton WX 
Jordan on the meadow about ten miles above Fort Buford. 

(Question. Do vou know whether the petitioner consented to this 
appropriation of this press, and do Vou know what became of the 
press after the hay was baled and what its condition was thereafter ? 
It vea, state. 

Answer. I know he did not consent to this appropriation. It 
laid all winter, till near spring, where they baled the hay, and it 
was then thrown on the bank at Fort Buford all in pieces and ex- 
posed to the weather, and it was never returned to the petitioner. 

‘Question. Do vou know what this press was worth at the post at 
ort Buford when it was taken from the petitioner by the United 
States? If vea, state? 

Answer. I know exactly. [t was worth 8417. I paid for the pe- 
titioner for that press S387 at Bismarck, and the freight to Fort 
Buford was S350. 

(Juestion. Do you know anything about a steam hav press Ccon- 
nected with this hay contract ? 

Answer. I do know that a steam hay press was bought for the 
petitioner by William Harmon and shipped to Fort Buford, where 
[ saw it about the 22d of September, 1876. 

Qduestion. Do you know who owned this steam press and what 
became of it in the fall of 1S76? 

Answer. Yes, do know. I know the petitioner owned this steam 
hay press after the 15th of September, 1876, and was in possession 
of it. On or about the 8th day of October, IS76, it was also taken 
possession of by Charles G. Penney, acting assistant quartermaster, 
and converted to the use of the Government, and used in baling the 
hay cut by Leighton & Jordan ten miles from Fort Buford. After 

they baled the hay it remained there till some time this 
709 spring. I saw it in the month of August, 1577, at Fort Bu- 

ford, on the east bank of the Missouri river, in a dilapidated 
condition and ex posed to the weather. 

Question. Do you know whether this steam press was so taken 
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with. the consent of the petitioner, and whether it was ever returned 
to the petitioner 4 If-vea, state. | 

Answer. I do know that the petitioner never eousented to the 
taking of this press by the United States, and [ know that they 
never returned it to lim. | | 

Question. Did you and said Charies G. Penney have any conver- 
sation about the taking of these presses by the Government ; If vea, 
when, Where, who was present, and what was said ? 

Answer. On or about the Sth day of October [ met Charles G. 
Penney ae hort Buford, who Was then about taking the presses for 
the Government. He told me that he had some conversition with 
William Harmon in regard to the steam press. [told him that I 
would not consent as the petitioner’s agent to his taking the press. 
[mean did consent to his taking the presses. This conversation 
took place at Fort Buford, and no one was present but Penney and 
mivsel f. . 

Question. Do you know what this steam hay press was worth 
when it was so taken from the petitioner by the United States at 
Fort Buford’? Tf vea, state. 

Answer. Yes: I do know: it was worth S1,S00. 

Question. Do you know anything about the cutting of drv wood 
by the petitioner at the cantonment near Tongue river, in the fall 
of Is/6? If Vea, sfiate how anal Whiat vou know as Lo this cutting. 

Answer. When Larrived at the cantonment on Tongue river, about 
the 2th day of September, IS76, | found the petitioners men were 
eutting nothing but dry wood. [To went to see Lieut. Edward W. 
Randall, acting assistant quartermaster and post quartermaster at 


this post, and he told hie that le must have at least 1500 eords of 


dry wood for the use of the post, as he could hot ret along without 
it, and J] know that this amount of dry wood was cut and delivered 


by the petitioner, and that it had to be cut in small lots from a half 


a cord to a couple of cords in a place, at distances ranging from 
half a mile to three miles from the post. 

Question. Do you know whether any more work and labor was 
required to be, and was, performed by the petitioner in procuring 
and delivering al the Tongue River post this lt H) cords of drv wood 
than would have been required to have cut and delivered at the 
post 1,900 cords of green wood from the most convenient points out- 
side a cirele of one-half mile from the post at the same time? If vea, 
state in what this extra work and labor consisted. 

Answer. [do know that it did take more work and labor from 
the petitioner to furnish sd dry wood than it would have taken to 
furnish the same amount of ereen wood from the most convenient 
places outside of a circle of a half-mile from the post. We had to 
Pav our men More for cutting the dry wood. at least twentv-five 
cents per eord : besides the wood was so scattered and cut in such 
small lots that the men and teams’ time was greatly taken up In 
making roads and picking up the wood, so ‘they could not haul 
more than two-thirds as much per day as they otherwise could, and 
they had to haul it further than they would have had to haul green 
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wood to the same amount obtained from the most convenient points 

outside a half mile from the post adjuiant’s office. 
Question. Do vou know how much more it was worth and how 
much more it necessarily cost the petitioner to procure and 


710 deliver at this post this 1,500 cords of dry wood in the fall of 


1S76 than it was worth. and would have necessarily cost him to 
have procured the same amount of green wood from the most con- 
ventent points outside of a half a mile circle from the post adjutant’s 
office, and delivered the same at the post? If vea, state. 

Answer. I do know. It was worth and necessarily cost the peti- 
tioner at least a dollar and a half more per cord. 

(Juestion. Do you know how this wood was delivered, and what the 
petitioner received for said dry wood? If vea, state. 

Answer. I do know that the petitioner received credit for it at 
the contract price, and that he turned it in, and-it was received 
under the contract as a part of the 6,000 cords furnished by him 
thereunder. 

QJuestion. Do you know whether the petitioner has ever received 
any credit or compensation from the United States for this extra 


work and labor of cutting and delivering this dry wood instead of 


green wood ? It Vea, state. 

Answer. I do know that he has never received any compensation 
or credit for this extra work and labor. 

(Juestion. Do you know whether the COUNTY for the Space of ten 
miles about the cantonment at Tongue river was, from August 27, 
IS76, to July 1, 1S77, under the control of any one? lf Vea, state 
under whose control and how it was controiled. 

Answer. Yes: I do know that it was under the exclusive control 
of the officers of the United States Army and the military forces at 
the eantonment under command of Nelson A. Miles, colonel of the 
fifth United States infantry, and his subordinates. 

Question. Do vou know anvthing about any order or instruction 
made or given by any of the military officers stationed at canton- 
ment at Tongue river with reference to the places where the peti- 


tioner and his men could cut green wood under this contract? If 


vea, state when and how vou obtained this knowledge. 

Answer. I do know about such orders and instructions. On or 
about the 30th day of September, IS7T6, [ ealled upon Lieutenant 
Randall, acting ussistant quartermaster, and told him that a large 
force of the petitioner's men had just arrived and must be provided 
with work. and that [ was going to work with them: that is. 1 told 


him that I was going to put them to work on the northeast side of 


the Tongue river, and about a half a mile from the cantonment ; 
whereupon he presented me a written order, by authority of General 
Miles, prohibiting any citizens from cutting any green timber within 
cb Space of ten miles from: the adjutant’s office at the cantonment. 
told him that the petitioners Contract provided that he could cut 
wood at any point outside of a circle of one-half mile from the adju- 
tant’s office of said post. THe said he could not aliow us to cut any 
green timber inside a limit of ten miles from the post until that 
order was modified. I then went to Colonel Whistler, then com- 
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manding the post, and told him what I had told Randall as to the 
contract, and the Impossibility ‘of our cutting wood in accordance 
with that order. He said that that order was made by General 
Miles. and he would not interfere with it in lis absence, and said 
he would enforce the order and would not permit us to cut green 
wood: within ten miles of the post. 

(Questi Ol}. When ana iyo Te “ the COHWVE ‘rsations Vou have de- 
tail “tin your last answer take place, and who was present thereat ? 

caper mag The first conversation that took place, which I stated 
in my last answer, was in. Lieutenant Randall’s tent at the eanton- 
ment tl Tongue river, The second conversation Wal with (‘olonel 
Whistler, of the Fifth United States Infantry, in front of his 
rant tent at said cantonment. These conversations took place 

about 50th day of September, A. D. US76. At the first) con- 
versation Licutenant ssc ia If. G. Covkendall, and myself were 
present: at. the second, Colonel Whistler and myself, and to the best 
of my recollection TL. G. Covkendall was also there. 

(due Stion. \\ hh: an did Vou do after the Se CONVCEPrs ions: about putting 
these men and teams vou have spoken of at work ? 

Lnswer. [twas impossible for me to provide work for all the peti- 
tioner’s men and teams, as | was not allowed to cut any green tim- 
ber within ten miles of the cantonment. About thirty men of the 
petitioners force remain d idle (>}) that account while Was there. 

Question. Why did you not put them at work beyond ten miles 
from the post ? . 

Answer. My men would not work that far away from the post 
Qh aceoultl of thie danewer from lrclians. and they head already re- 
fused nie an eseort for ther protection, 

(Juestion. What did vou do next with reference to cutting this 
wood ? 7 

Answer. C)}) or about the 2%d day of Oetober. IN 7h. | left Tongue 
river with Rt. GB. Mason to see General Miles, who was then reported 
LO be either iil Butore Or at Gialendive creck. LO endeavor tO vel him 
to modify the ten-mile order. [met General Miles at Glendive creek. 
| told General Miles that Lieutenant Randall, acting assistant 
quartermaster, showed me an order issued by his authority prohib- 
iting the cutting of green timber within ten miles of the eanton- 
ment: tliat it lyvree portion ot the meh were idle Wn CONseguenee ot 
said order. TPtold him that the petitioner’s contract provided that. 
he could cut the wood outside of a eircle of a half a mile from 
the Tongue River cantonment, and asked him to change that order 
so that the petitioner could cut the wood according to bis contract. 
General Miles replied that there was a certain portion of that ¢reen 
timber about the post which he wanted preserved for shelter and 
protection for the post, and would not allow it to be cut by anvbody, 
and he said he wanted this timber preserved as un ornament to 
the post, but when he returned to Toneue river he would show C oy- 
kendall where he could eut green timbe ‘- 

(Question. When did you have this talk with Ge neral Miles, and 
who Was present, and when, if vou know, did General Miles first eet 
back tothe Tongue River post t’ | 
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Answer. This conversation with General Miles was about the 6th 
of October, 1876, and nobody was present but General Miles and 
myself. I know he staid at Glendive one day after this, and he 
could not get to Tongue river in less than four days, because he had 
a train with him. Sox, | 

Question. How many men and teams had the petitioner at the 
Tongue River post at that time, between the 50th of September, 
IS76, and the llth of October, 1876? 

Answer. [ would say that at least he had sixty men, and between 


seventeen and twenty teams. 
(Juestion. Do you know what the result to the petitioner was of 


this ten-mile order remaining in force at Tongue river from Sep- 
tember 30 until General Miles arrived there, some time after the 
LOth day of October, IS76?~ It Vea, state. 

Answer. | know that a large part of the petitioner's men and 
teams at Tongue river were idle when [ left in consequence of this 
order, and threst I eould find nothing for them to do while | Wis 
there. J left them in charge of Il. G. Covkendall, and don’t know 
the exact number of days they remained idle, but I beheve they 

must have so remained until Greneral Miles arrived there. 
712 | also know that the petitioner Was delayed in filling his COl- 

tract by this order, and suffered a great deal more damage 
than the COSI of the teams -and mens time. 

(Juestion. Do you know how these men and teams were boarded 
ank kept at this time at Tongue river? If vea, state. 

Answer. Yes; Ido know. They were boarded and kept by the 
petitioner at his expense. 

Question. Do you know how the teams were hired, with reference 
to Who lost their wages from their idleness during this time? If 
yea, state. : 

Answer. [do know. The petitioner paid them just as much, and 
it cost the petitioner just as much when the teams were idle as when 
they were at work. 

Question. Do vou know what the time and labor of teams and 
men, Including their board and keeping, was worth, and do you 
know what they necessarily cost per day at that time at the Tongue 
River post? If yea, state. 

Answer. [do know. The time. labor.and board of a man was worth 
and hecessarily cost five dollars } I day, and the time, labor. and 
board of each team necessarily cost and was worth eight dollars per 
day at the said time and place; and I know that the said men and 
tealis actually cost the petitioner fully that during this time, In 
September and October, S76. 

Cou stion. Where was the camp of the petitioner's men when you 
left Tongue river, the 2d of October, 1S76. and what was its con- 
dition ? | 

Answer. The Cally of the petitione rs men was northeast of the 


Cantonment al Tongue river, and opposite the cantonment across 
Tougue river, and about a half a mile from the cantonment. The 
houses were all built, roofed, and chinked, but they were not fully 
completed. 
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Question. Do you know whether these houses were ever completed ? 
If yea, state. | 

Answer. I know they were completed, because I saw them after 
thev were done, in the winter of 1876 and 15877. 

Question. When were you next at Tongue River post’ 

Answer. Twas there from the 17th of January, 1877, toon or about 
the 10th of February of same vear. 

Question. Where were the camps of the petitioner’s men at that 
time ? 

HNswer., lt wa 
and up. Tongue river, and it was 
miles from thie old c LEn1}. 

(duestion. What sort of camp was this? 

Answer. The houses were made of logs, chinked and daubed with 
mud, and the roots covered with poles andl dirt. 

Question. How did the old camp compare with the new one in 
luxury, comfort, and expense of construction ? 
Answer. There was no luxury about either of them; the old camp 


whout two miles and a half from the cantonment, 
about two and one-half to three 


, Was fully its vood cls the hnhew one. 


Question. Do vou know what it was reasonably worth, and what it 
necessarily cost, at the Tongue ‘River -post in October and Novem- 
ber, S76, to build this new camp, and change the supplies from the 
old to the new calap 2 It Vea, state. 

Atiswer. In my opinion, it was reasonably worth, and necessarily 
cost, about 82,500, besides the delay of men and teams resulting 
therefrom, | 

Question. What was the character of this new camp with refer- 

ence to any extra or unnecessary expense put upon it? 
715 Answer. [t was barely comfortable and warm. ‘There was 
| no Uhnecessary expense pul Upon its construction. 

(Question. Do you know where the green wood which was put in 
under this contract was cyt by the petitioner's men, how many cords 
of green wood were so cut and put in, and how. far the same was 
hauled to wet it to the eantonment at Tongue river? If Vea, state 
how vou know, and. where it was cut, how many cords were cut, and 


how far if Wiis hauled. 


Answer. f know where all of it was cut, except 1,200 cords, or 
thereabout, cut in my absence from the post. [mean that this 1,200 
cords were cut and hauled in my absence from the post; 4,500 cords 
of green wood were furnished and delivered at the post by the peti- 
tioner. T know from whence 3,300 cords ef this green wood was cut 
and hauled by the petitioner's men; and it was from two and a half 
to five miles from the post, and the average haul was from three and 
a quarter to three and a half miles. When I went up to the canton- 


Jment at Tongue river in the month of January. 1877. 1.200 cords of 


the ereen wood only hii Lye hcut and delivered al the Post. [ went 
all through the wood and saw where it was cut, measured it. and 
know how tar it had to. be hauled: and I was there when the con- 
tract Was completed and all the wood delivered al the post. 
Question. Do you know how near to the post at Tongue river, out- 


side of a cirele one-half mile therefrom, and how near to the old 
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camp you have testified about outside of said cirele from the post, 
the petitioner and his men could have cut and procured the six thou- 
sand cords of wood required by this contract? If yea, state. 

Answer. I doknow. The petitioner could have cut all of his wood 
outside of the half-mile eirecle from a half a mile to a mile anda 
quarter from the post, and within from three-quarters of a mile toa 
mile of the old Calli}. 

Question. If he had been permitted to have obtained this wood at 
these points, what would have been the average length of the haul 
of the wood to the post 7 

Auswer. Not to exceed one mile. 

Question. Do you know whether any more work and labor of men 
and teams was required and performed by the petitioner in cutting 
and procuring this 5,500 cords of green wood than would have been 
required to have procured the same amount from points just without 
a circle one-half mile from the post? Tf vea, do vou know how much 
more work and labor was so required, and how much this extra work 
and labor was worth and necessarily cost at the Tongue River post 
when it was performed in 1876 and 1877? If vea, state. 

Answer. | do know that more work and labor of men and teams 
was required and performed by the petitioner in’ cutting and pro- 
curing this 35,500 eords of green wood than would have been required 
to have procured the same amount from points just without a circle 
one-half mile from the post and delivering the same at the post, and 
know how much more work and labor was so required and performed, 
apd what it was worth, and what it necessarily cost at the time it 
was performed’in IS76 and IS77. This extra work and labor was 
worth and necessarily cost S2.50 per cord, 

Question. Do you know how much more it was worth and. neces- 
sarily cost at Tongue River post in the fall of 1876 and winter of 
1S77 to haul wood from a distance of from three to three and a half 
miles than it would have cost to have hauled it from a distance of a 
mile toa mile and a half from the post to the said post? If vea, 

state. 
714 Answer. Ido know. It was worth and necessarily did cost 
at that time and place from 81.75 to $2 per cord. 

(Question. Did you ever see In the woods about this post some green 
wood, consisting ot Lops of trees which had been eut down ? 

Answer. I know that there was a certain amount of wood cut from 
the tops of trees by the petitioner's men; how much IT don’t know. 
[ saw the tops of these trees In the woods about the post when I was 
up there in September, IS76. The bodies were Poe, and the Lops 
were piled one over the other, and mixed in with branches and 
brush. Thev were scattered up and down ‘Tongue river from the 
post. Those trees were cut down to build the cantonment by the 


soldiers. 

(Question. Do you know whether it was worth or necessarily cost 
anv more to eut ana procure wood from these tops and deliver it at 
the post in the fall of 1876 than it would have been required to have 
cut and procured and delivered at the post wood from the standing 
timber at points beyond a circle of one-half mile from the post? It 
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yea, do you know low much more it Was then worth or necessarily 
eost por cord ¢ 1 | yea, state. 

Answer. da know threat it Wiis worth and necessarily. Cost more to 
cut and procure wood from these tops and deliver it at the post im 
the fall of LS 76 than it would have cost or been worth to have pro- 
cured from standing timber at points beyond a circle of one-half 
mile from the post and delivered at the post such wood; and [know 
how much mor it was then atid thie re worth, anil how much hore 
if necessarily COSL. lt wuts worth and necessarily cost at least | per 
cord more, 

(ule stion. Do you know wis thie petitioner's Meh did not eut this 

ereen wood just outside thre halt Mile errele from the post, Instead of 
voine so far for it? Hf yea, state. 
Answer. | do know this. When I left Tongue river the first time 
the petitioner's men were prevented from cutting green timber within 
ten miles of the post, on account of the order to which [ have already 
testified, When | vot to Pongue river, on or about the 17th day ot 
January, Wills shown cuhh order, written by order of Nelson i. Miles, 
post commander, and signed i. W. Randall, acting assistam quarter- 
master, prohibiting the petitioners men from cutting green timber 
within three miles of the mouth of Tongue river, and they were then 
cutting wood to fill the petitioner's contract outside of the three-nmiile 
limit. because the officers enforced that order: and | know that last 
order Was never modified or revoked. 

(Counsel here shows witness [exhibit A, attached to the testimony 
of TL. i Cov kendall herein.) 


(duestion. ls that the three-mile order to which vou refer? 
Answer. Yes, sir; that’s the very one. 
(duestion. Who showed it to you when Vou arrived at Tongue 
river in January, IST7? 
Answer. It was shown to me by I. C. Coykendall. 
Question, Do you know why the petitioner's men did not obtain 
this wood trom potnts without a etrele of two and a halt Or three 
miles from the mouth of Tongue river, but nearer the post? If yea, 
state. 
Answer: [ do know It. Was, because they could not rel it any nearer 
outside of those limits. | thet 
| Question. Why did net you and the petitioner’s men obtain this 
wood from: points just outside the cirele of one-half mile from the 
post, as provided in the contract, notwithstanding these orders of the 
United States ofhicers ? . 
Answer. Beeause we knew that all this country within 
Fao Leh mitles oft thie post Wiis wholly oecupled ana under the COl- 
trol of the military authorities of the United States, and they 
were bound to enforce these orders; they had about twelve companies 
of troops there at their’command. 
Question. What became of the old camp ane quarters? 
Answer. We abandoned the old quarters, and have never oeecu- 
pied them since they were abandoned, when I got there in January, 
ldva. | | 
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Question. Could not the petitioner’s men have obtained this green 
wood where they did get it, and still have used these old quarters 
with: much less expense and Cost to the petitioner thea Wiis Ineurred 
by building the new quarters and changing the camp? Tf so, why; 
and, if not, why not? | 

Answer. Thev could not, for the reason that the men would be 
obliged to travel from two miles and a half to five miles to their 
work: the teams and tealsters would have to do the same. The 
men and teams would have to lose at least one-third of their time 
traveling to and from their work. 

(duestion. Do you know how Mahyv men and teams the petitioner 
herd emploved In October, IST6? Vea, state. 

Answer. Ido know. There were about thirty-six teams and from 
sixty to seventy men in the petitioner's employ in filling his con- 
tract. 

(Juestion, Where were these men and teams nt Oetober and No- 
vember, IS76? | 

Answer. All the men were working at Tongue river; part of the 
teamis were also working there, and the balance were engaged in 
hauling supplies for the camp. 

Question. How lone would it have taken these men and teams to 
have eut and hauled to the Tengue River post, from the most con- 
venient points: outside a circle of one-half mile from = the post 
adiutants office at the Tongue River cantonment, the 6,000 cords 
of wood, lisacl they been permitted 1h) the military authorities to do 
so, commencing on the 30th day of September, 15876, in addition to 
the necessary work of hauling the supplies for the outfit’ 

Answer. The petitioner had men and teams suthcicnt to complete, 
eut, haul, and deliver tl 
and also to furnish all supphes necessary tor the same, by the first 
day of January, 1877. 

(Juestion. When did he complete it, and how far along had he rol 
On January tL, 18a 7 


Answer. On the Sth day of January, 1877, or about that date, 


, 


re 6.000 cords of wood at the cantonment. 


when | vot to Toneue river, there were 2.750 eords of wood deliv- 
ered, and about 5.000 cords had been cut. Lhe petitioner com- 


plete d his contract for wood on the 28th dav of June, 1877. 
Question. Why did not the petitioner complete the contract in 
January and February, [S77 ? 
Answer. The snow was so deep at that time of the year, and there 
ae . SES REY ae EN nee I ‘ould eat. Tt sab 
was no hav in-the country that abhimais would eat. tL Was 1lpos- 
sible to work teams, and consequently had to discharge them. 
Question. Do vou know whether, during the time the petitioner 


had Wn his employ “ul the ‘Tongue Rive r post and on the road Trom 


there to Glendive these sixty to seventy men and about thirty-six 
teams, he had in his employ for the purpose of filling the contract 
any other men or teams? If so, how many, and where were they’? 
Answer. Yes. the petitioner had also in his employ thirtv-one 
more teams that were on their way up to Tongue river. 
(Juestion. You have tesuftied as to the cost of changing 
V16 camp and building new quarters, the increased expense of 


hauling wood from points beyond those where it could have 
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been procured outside the half-mile circle from the post, the extra 


cost and expense of procuring it from tops of trees above what it 
would have cost to huve obtained it from those points outside of the 
half-mile-circle, and the extra cost and expense of cutting and put- 
(ine 11) dry wood above whi il would have been required to put in 
OLeen wood frou these points. Do vou know whether the petitioner 
suffered any other injury, and whether any other necessary cost and 
CX PCTse Was entailed upon him [y\ these various orders of the United 
States oflicers at this Post With reference to this wood-cutting ? If 
yea, state what such other necessary COrt and eCXpehse Was, how it 
arose, and the amount of it. 

Answer. I know that there was entailed upon the petitioner other 
hecessary Cost ania CX Pehisec by these various orders in addition to 
those costs and expenses [ have testified to, mentioned in the ques- 
tion. The pelitlon: r Was delayed 11) Consequence of those orders in) 
a time when the weather was fine and men and teams could work 
to advantage, when teams could live by grazing; and when deep 
SHOW Calc it Was Impossible tO work his teams, anid for that reason 
had to discharge them before the work was done, after paving them 
Wages from Bismarck and elsewhere LO Toneue river, and also 
boarded them for twenty-live days each before they vot there, an 
being compelled to hire them over nonin in the spring, and trans- 
Port them to Tongue river to complete the contract. The cost en- 
tailed upon the petitioner, in addition to the amounts mentioned in 
the question, which | testified about, caused by these Various orders, 
Was at least, mn miy option, 85,000. 

(Question, Do vou know anything about the men and teams of the 
petitioner bene hired from him by the officers of the United States 
Army?) Tf vea, by whom, when, where? Give the circumstances. 

Answer. Tdo. The last thirty-one teams that the petitioner sent 
forward to Tongue river were hired at Sauk Centre, Minnesota, a 
distance of 650 miles. from Fort Buford, and when on their way to 
Tongue river a large portion of those teams were hired at Glendive, 
and on the road, also by order of Colonel Hazen, after the petitioner 
paid for ther labor and board (Il mean transportation and time and 
boar ) from Sauk Centre to leort Buford, and before they had per- 
formed but little work for the petitioner; and it took those men and 
teams at least thirty-four davs LO PO from Sauk Centre to Fort Bu- 
hora, 

Question, In your foregoing testimony what do you mean by 
eam 7 | 
Answer, PT mean by a team two horses or mules, with a man and 
Wagon. 

Question, Do you know what quantity of wood was required for 
the Wants of the military station at or near the mouth oft Tongue 
river, Montana Territory, during the fisea] year commencing Juiv 


lL, IS76, and ending June 30! 1S77 ? 


(? If vea, state. 
Answer. | do know that chere were only 6.000 cords required for 
; . : : . ; a * > . . 
the SALLG post during said Vear, Phey liad left at the ena Ol] thie fiscal 
vear hear LOO eords. 


Question. How near the mouth of Tongue river, Montana Terri- 
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tory, was the adjutant’s office of this post in the summer and fall of 


1S76? 

Answer. About a quarter of a mile. 

Question. What was it worth and what did it necessarily cost in 
September, IS76.to bale from 150 to SOO tons of hay on the meadow, 
ten miles above Fort Butord, on the Yellowstone? 

Auswer. | stated in my testimony that it would not cost over $3.50 

per ton to bale the hav mentioned in the question. I want to 
17 correct that by saving that 1 meant that if the wire and press 

were furnished. If they were not, it was worth, and neces- 
sarily COST, from $4.50 to So) per ton. . 

(Juestion. What was it worth, and what did it lecessarily cost the 
petitioner, in) October ane November, IS76, to change his cabnip and 
construct the new camp three miles from the post at Tongue river, 
to Which you have testified ? 

Answer. | said already 11) my testimony that this necessarily COSI 
S? OOO to S2.5O00, not Including the delay of men and teams. 
meant to say it necessarily cost that amount including the actual 
delay of men and teams. 

(There Was lo cross-eximination of this withess by counsel for the 
United States.) 

Second eoneral Infterrogatory by the commissioner, Do you know 
of adhy other batter relative to the claim i) question ¢ If you do, 
state It. 

Answer. I don't think I do. 


JOHN A. McLEAN. 


sworn to and subseribed before Wire, this 14th day oft December. 


CHAS. M. CUSHMAN, 
Ly ited Ntlate & (Commassione i’. 
Deposition of Tf. (,. Coyk ndall (roealled ) for Claimant. tals il ct Bis- 
march. Dak... Oil thre Poth day of Dec ihe £ A. 2D). Sci. 


The claimant appeared by John A. Stoyell, Esq., and Walter H. 
Sanborn, Esq. The defendants appeared by no one. 


Question. Do you know what became of the hay which was trans- 
ported from the meadow 10 miles above Ifort Butord to the ‘Tongue 
River post? If vea, state. I refer to the hay transported for Gov- 
ernment during the winter of 1876 and 1577. 

Answer. No: I do not. 


Question. Do you know what it was worth to cut and stack, and — 


What the necessary cost and CXPChse of cutting and stacking from 
300 to 600 tons of hav in September, IS76.0n the meadows atoresaicd 


was? If vea, state. 

Answer. Yes: I know. It was not worth more than $6 per ton 
to cut and stack the same, and did not necessarily cost more than 
thiet. 

Question. Do you know what it was worth to bale, and what the 
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necessary cost of baling from 150 to 600 tons of hay at that time and 
place was? If vea, state. aye 

Answer. ldo know; not to exceed Pal) per ton, and the Necessary 
cost and expense thereof was 86. 

Question. Do you know what it was worth to transport overland, 
and what the necessary Cost of transporting overland im December, 
IS7T6. and Janunry. IS77, from 150 to 200 tons of hay from. said 
mendows on the Yellowstone, 10 miles above Fort Buford, to the 
post at Tongue river was? If vea, state. 

Answer. | do know. © It was from S110 to S120 per ton. 

Question. Do you know what it was worth, and the necessary cost 
and expense was of transporting this amount of hay from these 
meadows in the season of IS76 by river, while the same was naviga- 

ble, to Pon gue River post ete 2 | yea, state. 
718 Answer. I do not know exactly; but I do know it would 
not have been worth and could not have cost more than S30 
per ton to have transported this hay from the said meadows where it 
was cut to the post at Tongue river at any time in 1876 when the 
Yellowstone river Wits Tha able for sternmboats LO the ‘Toneue River 
Dost. 
~ Question. Do you remember anything about men or teams that 
had been hired by the petitioner and transported to the Yellowstone 
Valley being hired aWway from him by officers of the Loniite 7 States 
Army ? If vi a, SLete the facts cOncernHIng the Scltnie. ; 

Answer. | made an agreement on my arrival at Tongue river 
with Lieutenant Randall, acting assistant quartermaster of that post, 
that he Was not to hire ahve red li rmiy employ or in the employ of 
the petitioner under iy charee, and that [was not to hire any of 
his men. About the Ist of January, 1S77, he did hire ten to four- 
tech of my men under my charge and without mV Consent. | also 
know that seven or elolhit teains that were in the employ oft the peti- 
tioner were hired by Government officers at Fort Butord, but I don’t 


| know wha this YY those oflircers knew that these tenlus were in the Chlii- 


ploy of the petitioner. Ido know that Lieutenant Randall, acting 
assistant quartermaster, knew these men were in the employ of the 
petitioner, and T went to him and protested against his hiring them 
away from ome, but he did it, nevertheless. 

Question. Plow had these men and teams been hired by the peti- 
tloner ? 

Answer. The teams hired at Bismarck were given time for every 
day while on the read until they arrived at Tongue river, a distance 
of about 400 miles, at the rate of 83.75 per dav. The Government 
at that time was paying 5 per day. The men’s time and wages 
commenced from the day they left Bismarck, where thev were hired 
at a fixed rate per month. [am speaking now of the men and 
teams under my Immediate charge. The transportation of men and 
board of same was paid to Tongue river by the petitioner. 

Question, Was any escort furnished by the United States for the 
petitioner's men and teams except the recruits from Glendive to 
Custer creck vou have testified to; If vea, when, for how lone, and 
how large an escort ? | 2 | 
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Answer. About the 20th of December, 1876, I asked General Miles 
for a small squad of men to guard wood-choppers while they were 
chopping about four miles from the cantonment. He gave me one 
sergeant, one corporal, and twelve privates; [ think that’s the exact 
number. This squad remained at my camp for nine days, I fur- 
nishing them quarters, after which time they were withdrawn. 
That, to the best of my knowledge, is the only escort furnished peti- 
tioner by the Government while filling his contract. 


There was no cross-examination of this witness by counsel for the 
United States. 


Second general interrogatory by the commissioner. Do you know 
of any other matter relative to the claim in question? If you do, 
state It. 

Answer. Nothing further material. 


H. G. COYKENDALL. 


Sworn and subscribed before Hie, this both day of December, LS77. 
CHAS. M. CUSHMAN, 


United States Commissioner. 


W1? Deposition of William Harmon, for Claimant, taken at Bis- 
marek, Dak... Mil thie L4th and loth days of Dec mb ov? )). 

S77. 

The claimant appeared by John A. Stoyell, Esq., and Walter H. 
Sanborn, Esq.; the defendants appeared by no one. 

first general interrogatory by the commissioner. Please to state 
your hame, your occupation, your age, your place of residence the 
past vear, whether you have any, and, if any, what, interest, direct 
or indirect, in the claim which is the subject of inquiry, and whether 
and in what degree you are related to the claimant. 

Answer. My name is William Harmon; my occupation, post 
trader : my age Is forty-two Vears , my place of residence the past 
year has been at fort Abraham Lincoln, Dakota Territory ; [ have 
no interest, direct or indireet, in the claim which is. the subject of 
Inquiry, except What arises from the faet that I hold a note of Camp- 
bell Kk. Peck, the petitioner, which has not been paid; Tam = in no 
degree related Lo the claimant. 


Being interrogated by Watrer HH. Sanporn, for the petitioner, 
the witness says: 

(Juestion. What has been your business and what have you been 
doing the past ten vears ¢ 

Answer. I was an officer in the United States Army up to Decem- 
ber 31, 1S70, since which time I have been engaged in the bustmess 
as Indian and military trader on the Missouri river; during all this 
time have been connected and engaged in tilling contracts for the 
Government of the United States. : 

(Juestion. Have you ever furnished wood or hay under such con- 
tracts? If yea, when and what amount? 
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Answer. I have furnished contractors wood and hay at Grand 
river Indian agency (since abandoned) in the years 1871, £872, and 
1873 to the amount of 200 tons or thereabouts each year. In the 
vear 1873 put in 900 cords of wood. At Standing Rock Indian 
agency | put In voU tons of hey. At Fort Rice, Dakota ‘Territory, 
1.700 cords, or thereabort, of wood. These contracts all came under 
my entire supervision. | 

Question. Hlave you ever hired or owned teams consisting of 
horses or mules and wagons or hired men; if so, when and where 
and to what extent? | 

Answer. Tall these contracts mentioned above T invariably hired 
men and teams in sufficient quantities to fill said contracts, with the 
exception of two or three teams that T owned myself. 

(Qsuestion. ELlow did you procure the hay to fill those contracts % 

Answer. I cut the hay, with men and teams employed by the 
day. 

Question. Do you know the petitioner; if yea, how long have you 
known him? 

Answer. Yes; since August, 1S70. 

Question. Do you know where he resides, and of what country he 
isa citizen, ifofanv? If vea, state. 

Answer. He resides in Keokuk, State of Iowa. He is a citizen of 
the United States. 

(Question. Were vou ever employed by him to: aid him = in any 
way to fill the contract, a copy of which is set forth on pages 2 to 6 
of the petition herem, which T now show you; if yea, when, where, 
and in what capacity ?- 

Answer. On or about the 22d dav of August, 1876, the petitioner 

Cate To mV office at Fort A. Lincoln, Dakota Territory, ana 
20 showed mea telegram from May. B.C. Card, chief quarter- 

hiaster Department of Dakota, which said: ° TI award Vou 
the contract on your proposition for wood and hay at cantonment 
on ‘Tongue river, Montana Territory,” which was directed to Camp- 
bell kK. Peck.  T entered into an arrangement with him to aid him 
in filling his contract. My position was general superintendent ; 
that is, to see to the forwarding of all supplies, machinery, and ma- 
terial to carry on the work, audit all claims, and disburse all moneys 
from my office, at Tort A. Lincoln aforesaid. After this talk was 
had and before this agreenvent was entered into the petitioner went 
to Saint Paul for the Purpose ot closing sald contract, myself follow- 
ne the next train | 

(Question. You notice this contract, a copy of whieh is set forth 
in the petition which | now show you, is dated August. 17, 1S76. 
Do you know whan it was actually made and closed ? - If yea, state 
when and how you know. | 

Answer. It was closed on the 26th or 27th day of August, 1S76. 
| know this from the fact that Twas present in Maj. Card’s office 
When the petitioner handed in his bonds for the fulfillment of this 
contract, and General Card aecepted the same and elosed the con- 
tract. 

Question. Do you know anything about any understanding, 


> 


“IER 


& 
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agreement, or conversation between the petitioner and Maj. Benja- 
min ©. Card with reference to where the hay to fill this contract 
could be cut or procured, or how it could be furnished to the can- 
tonment at Tongue river, Montana Territory? If yea, state when 
and where the same arose and what it was. 

Answer. On the day mentioned above, when the bonds were 
filed, the petit tioner sald to May. Card that he had made aPrange- 
ments with me to assist him in filling the contract. During the 
conversation capise the petitioner, Maj. Card, and myself the peti- 
tioner told Maj. | ard that he should LO as SOOTL as possible and tele- 
graph to John A. MeLean, of Bismarck, Dakota Territory, to pro- 
ceed at once to a place known as the “ Die Meadows,” on the north 
side of the Yellowstone, about 10 miles from Fort Buford, with men, 
terms, mowing machines, to cut the dav that was known to be there 


he alse LO} lc abe 1h) that he Was volng LO purchase il hay Press, hiow- 
ne Se ee rakes, material,and sufficient amount of supplies, and 
forward them as fast as possible to B iach to be shipped up by 
boat to the Dig Meadows. Card ad that ¢ hoped, as it was late 


in the season. that no time would be Sey he thought that he 


should require at least SOO tons more hay than the contract called 
for, and he sald: “As you 1 have time to eet more, after vetting the 
amount of the contract, let me know. and I will vive you another 
contract for hay at rates which should be satisfactory.” The peti- 
tioner said to General Card that he had two boats of his own and 
should procure others if necessary with which to fill this contract, 
and would let him know as soon as possi le whether or not he eouid 
putin any more hay than called for by the contract. Card said : 
“Twill do all | can to assist vou, and will write a letter to the qu aur- 
termaster at Fort Buford and Tongue river to aid vou in filling this 
part of the contract pertaiming LO aay In eve ry Way they could con- 
sist tent wit I ther daty : 4 owlhe to the lateness (>| the Season he did 
so furnish the petitioner with a copy of this letter. The matter of 
transportation ot the hav Wiis discussed cil this time, i} he petit hohner 
said he had ho personal knowledge as to the navi rabili V of the 


— 
. 


Yellowstone river, but from reports made by otheers of the United 
States Army the Yellowstone river ae as havi igable as the Lp per 
Missouri, and that if it was he had plenty of time to transport 
72] the hay by steamboat. The only question was about Wolf 
Rapids, near the mouth of Powder river, and he tol l Card he 
should transfer them by the rap 
and a boat below. Major Card 
have related. . 
Question. When did this conversation take place with reference to 
the time of closing the contract and filing the bonds, and who was 
present besides vourself, General ( 


nid Keep a boat above the rapids 


ic] 
ae 7 very little to sav except Whiat | 


‘ ] 4} - i 
ard, and the petitione 4 


Answer. It took place the same day and at the same time. No 
one else was present. 

(Question. Do vou know what the understanding and intention of 
the petitioner was, when he entered — this contract, as to where 
he would cut or procure the hay to fill it, and as to how he would 

oU0—170 
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transport it to the post at Tongue river? If yea, state what 1t was 
and how you know it Was such. 

Answer. I do know that his understanding and intention was 
that he should cut the hay near the mouth of the Yellowstone, known 
as the Big Meadows, and transport the same by a boat to the canton- 
know this from what the petitioner said, 


i 
| 
' 
i 


ment on Toueue river. | 


and from his dostructions in reoarad to the matter. 
()uestion. What instructions do vou refer to in your last adhliswer, 
and when were they given? 


Answe rp. Gon thi day Lise the eontract Was closed. petitioner =nid 

ae eS apes Bene Sarena, Mae Land shi all im: Satan i ear aa 

tO me. Cro hea Abid plLPediitse aba shill} vl miaterlak aq hecessaly 
ni. : ¥P: ; . 

supplies to Bismarck, [will send an order to the captain of the 

U a : + ‘7 i ? ' ] “ , > 

steamer Ne lic Peck. How an Yankton. Dak., to proceed Up the riyvel 

a ‘ae : 
to Bismarck with his boat, aid on his arrival to report to you tor 


) So a ae CEE | 
in conveying the hav up the Yellowstone river.” Tle did this, 


Ik 


duty 
and gave mean order in writing on the captain of the boat, wh ich 


| Pres nted lo the captain ot the horn cll Bismmarek Ol OF about the 
Sth of Septem by ro TS76. Ile instructed me at the same time, “As 


i 


soon as MeLean gets the hay eut and baled, to put the boat at work 
ee the same, without any delay, to the cantonment at 


‘Tongue river, and, if necessary, Pow il] se ha you another boat to help 
the Nel e Peck in transporting the hay. 
(Juestion. When Vou say boat “ thi » preceding answers, to what 


+} 


kind of a boat do vou refe) 


Answer. | mean a steamboat such, as is used on the Missouri 


river. 

Question. Do you know what the understanding and belief of the 

petitioner Was at o time. he made this contract with. reference to 
aVirabilitv of the Yellowstone river as far as the Tongue River 
post?” If yea, state, and state how vou know. 

Answer. [ do. Tle understood and beheved that the Yellowstone 
river Was as navigable up as far as the mouth of Tongue river as 
the Upper Missouri, with the exeeption, perhaps, there might be dif- 
ficulty in getting over Wolf rapids, near the mouth of Powder river. 
[ know this from the fact of his instructions to me in relation to the 
transportation ot |i; AV ON} that river: and he suid to me that “If you 
experience difficulty in going over Wolf rapids with loaded boats, 
you will have one boat above the ra pids and one below, and trans- 
fer by the rapids with teams.” 

Question. Do you know on what the petitioner founded his under- 

| 


belief as to the navigability of the Yellowstone river, 


ies } 
Stahnadnae aha 


] } ! } } 1 ’ 
ahhici whether Lié Lhaacl po rsonal knowledge thereot iit the trme he made 
thus contract 7 It Vea. SLALEC, 

Answer. Tle said to me he had no personal knowle iT Fax Lof the navi- 


vabilitv of the Yellowstone river, but from reports of army officers, 
| also report of Col. F. D. Grant, of General Sheridan’s statf. 
-722. who visited the rrver the preceding year, he believed the Yel- 

‘lowstone river to be ds havigable us the Up) er Missouri river, 
which river he was pertectly familiar with. 1 kno well that the 
petitioner relied Ol) - making ‘f his contract whol] ru 1peon the re ports 
made by army ollicers an | said Grant as to the’ navigability of the 


cmtinimbieiaee ie ee 


ant See sete sian 


ste Rm 


JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AL. O90 


river. I know by my personal knowledge that he never would have 
made this conti tract hi: ad he the least doubt that the Yellowstone river 
Was navigable as far as ‘Tongue river 

(Juestion., What do Vou Nnean by thie Upper Missour! river ? 


Answer. My understanding is, from Bismarck up to Fort Ben- 


Question. Do vou know what the petitioner did towards filling 
his contraet soon after it was made? If vea, state, and state when 
ie did it. 

Answer. On the day the bonds were tiled and contract a 
I went to the ms eas office with him, and [I saw him si -a dis- 


patch and send it to John A. McLean, Bismarck, Dak., telling -him 
the contract was closed. for lim to proceed at once cai men and 


teams to cut to the hay. Ife instructed me to purchase a steam- 
power hay press, four mowers, two hors rakes, axes, hand s, seythes, 
lorks, and supplies; also all material necessary to fill the contract, 
and ship with as little delay as possible. I did so, even went to the 
general manager, G. G. Sanborn, of the Northern Pacifie Railroad 
niga. ieeged and made arrangements with him whereby the bay press 
1 particular should go through to Bismarek by passenger train In- 
ead of by freight train. [I went ahead and purchased all supplic 
machinery, materia pnd so forth, and pushed them through 1 to Bis. 
marck as'rapidly as it was possible to do. Also shipped sald sup- 
1 the steamer Nellie Pee at Bis- 
id went up on the boat myself aur- 
h of sept mber, IS76. The Nellie 
Peck reported to me, at Bismarck, on or about the 5th of September, 
id directions to fill this portion of 


a ss 
pies, machinery, and so fort 
marck, Dak., for Fort Buford, a 


rivine there on or about the 101 


} 
i 


IS76, and was under my orders a 
the contract pertaining to hay. On my arrival at Fort Buford I] 
there lea seed that the water was so low in the Yellowstone river 
that steamboats eould not navigate the same, and | unloaded the 
supplics ()}) the West bank of the \fissourl river, above the mouth ot 
the Ye llowstone 4 General Llaz I} CLVINe bie rye rmission to store sald 


ted States 


supplics Im a warehous 
atk, . ’ , ; } ’ . 
Government until I could have them hauled overland to their des- 
Llnation. 
ee - } ¢ . +% ; = } . ‘ 
Question, Do vou know what amount of material, machinery, and 
7 & 4] ‘x - } } } ] x | | { 
supplies the petitioner had, and what amount of apace etd. tag 
= 7 ro ‘ i 4} i} } , } ¥ ‘ 
had employe i 1h Septemhel IS76. and about the 10th day thereof, 
nl < ] ‘| biwmoye F y'} Buford ? 
} } ' 
Answer. Ido know that he had supphes. men. and teams, boats, 
* 7 ot } 4 + 
hie Phhste hiner =Uthcient to have eut. dale LLd LPATISPOPI d the hay 
1 5 | : | 
to the cantonment at Toneue river, had the econ anv hav in the 


] a ie H =e ae ie 4 — + " . 
Dave filled the contraet according to lis terms. 


Question. Were there any men or teams employed by you for the 


petitronel after this date: and.if vea, what amount did the petitione 
have after such emplovment of men, teams, and material, and sup- 
i * P 
piles ? 
i . * : 
+ ’ : , . , . es t« 
t Buford that Leighton & Jordan 


Answer. [ learned while at Fort 
were cutting hay at the Big Meadows, and had itnearly all cut ; also, 
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-that the Yellowstone river was not navigable. I came down the 
river on the steamer Nellie Peck, and telegraphe | to Sauk Center. 
Minn... to ¢ handler [larmon to dare ble aa cap or mule teams 


feyy Wail IK (i)} the V Les <Pohe rive - Fe be eel lif Olt is soon ils 
ize possible; these teams cane on, thirty-one In number. [ pur- 


chased additional supplics, sufficient in quantity for the use 
of said teams while engaged in work on'the Yellowstone river, and 
I sent them all forward. to report to the foreman im charge on the 
Yetlowstone river After thas “@ NCH and teahis were employed and 
supplies purchased, the petitioner had men, teams, and supplies suf- 
ficient to have ent, beled, ahd transported the hav, had there been 
anv in the country, suflicient to have filled the contract according 
to its Loris. [ know the qq utamtity of men, teams, and supplies the 
petitioner had, for the reason that [audited all his accounts in. this 
matter. 

Question. Did you ever have any conversation with any of the 
United States Army officers commanding any of the posts on the 
Yellowstone river in the fall of. S76, with reference to furnishing 
for the men and teams of the petitioner a military escort? If vea, 
with whom, when, where, who was present, and what was said? 

Answer, NO, | did hot. 

Question. Did you ever have any conversation with any of the 
commanding officers of any ee on the Missourt river 1.i the fall of 
IST6, with reference to a milit: rv escort: for any of the petitioner's 
men or teams 7 If Vea, with whom, when, where, who was present, 
and what was said? 

Answer. [did have a conversation with General Hazen at Fort 
Buford at the trme TP was there, on or about the loth of Ss ‘ptember, 
IS7T6, in the presence of Mr. Covkendall. ] sald to General Tlazen 
that I was going to send Mr. Covkendall, with about eight racn and 
three teams, through to Tongue river, and that | wanted an escort 
of soldiers, and also told tina that Twas the agent of the contractor, 
Campbell KK. Peck : threat, in) iy OpitoOn, It Was extr mely dangerous 
anid hazardous to send this stant] Parry through Without ahi escort 
OWwlne to the lateness of the SCUSOD]), could lose hha time 11) pushing 
themthrough. General Hazen replied that he could furnish no such 
escort, and he said he beheved there Was ho great dane ron account 

hostile Tndiaas fron Butord to Glendive. 

Question. Do vou know what it was worth and what it would nee- 
essarily cost in September, IS76, to cut and stack from 150 to 700 
tons of hay on the Dio Meadows, 10 miles above Fort Buford, on the 
north bank of the Yellowstone river? If vea, state. 

Answer. Ido. It was worth at that time and season of the vear 
s.) per ton, and necessary cost the same clLbbrOuUle. | 

Question. Do you know what it was worth and what it would nec- 
essarily cost In) December, 1876, and January, 1877, to transport 
overland from the said Big Meadows to the cantonment at the mouth 
of Tongue river, Montana Ter rritory, from lod to ?~OO tons ot baled 
hay? if Vea, state. | 

Answer. [ do. It was not worth and would not necessarily eost 
over SLLO per ton. | 


t. 
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Question. Do you know whether it was worth or would necessarily 
cost any more to cut, haul, and deliver at Tongue River post, Mon- 
haha Territory, 1 the fall af LS a, Lou eords of dry wood, picking 
Lhe same up in small amounts of from one to three or four cords in 

place, aul distances varving from one-half nile to LWo miles ; ‘ wid ch 
half from said post, than if Wiis worth OT would necessarily COst to 
cut and deliver at said post L500) cords of green wood obtained in 


- 


one place trom standing timber, distance from one-half mile to a 


;, ‘) 


mile and a half from the post? If vea, how much more ? 
Answer. Ido; and will sav in answer to this question, to t 
of my judement and belief, it was worth to cut and haul the 
724 dry wood at least 82 per cord more than it would have been 
ee ee 
Question. Do you know whether it was worth and would neces- 
sarily cost anv more at the Toners River post in the fall of 1876 
and winter of 1876 and IS77, and summer following, to haul 4,500 
} 
i 


] 


he best 


cords of green wood to thi Post from distances avera ole three miles, 
than it would have been worth or would have necessarily cost to 
wash hauled the “tine to the post from distances aVvera:s ely raolle mile 
and ahalf? If vea. how much * 
er. 1 do | that it would ‘. It w: t] 
rae ieas ado KhOoW that 1b would cost nrore. twas worth and 
would hecessarily cost from SL.o0 to $1.70 per eord hare, 

(Juestion. Do you know what the time and labor of «a man at the 
Tongue River post in the fall of IS76 was reasonably worth and 
would necessarily (Oost ¢ It yea, state. 

’ ; sph i ’ ‘ 2 ; yo = oc ; . ‘ 

Answer. [ do KREOW. [| Wits WOrtit all Necessarily COs! sf pel 
dav, owing to the tact of the time consumed in transporting men up 

id | ke nae. nae tho 43 res AR a SE. at Cay ae 
and back, and paving for their time while traveling, and Keeping 
also. ania from the fact that it Was worth and did Cost S] Per day LO 
boared these men. 

(Juestion. Do vou know what the time and labor of a team, con- 
sisting of a pair of horses or a par of mules, a Wagon, and a team- 

} i + + : — } 
ster, Was Worth. ane NeeessaLllliv Cost nt threat Linnie aha prrace . lf yea, 
“tate. 
} - 4 , * 4 ’ + a t] ] 13,1 eel . 
Answe @ | (10) know thriat If Was worth anad dla necessarrityvy Cost aS 
} } } } . ] : we 3 ee a 
per dav. because men had LQ De hired by the dav, and hHirhished 
with board and foragwe for teams. 

Qduestion. You sav vou purchased for the petitioner and sent to 
Bismarck a steam hay-press ; do vou know what became of it? If 
yea, State. 

Answer. I do. I shipped it up to Fort Buford on the steamer 

Rah . peer eacengr . . 
Nellie Poek, Oh or | aby uit the oth of se ptember, IS7 6. | went up on 

° ; 1 . : 4 ‘ 1 - ' > . 
sald bout at the “lhe tle. and while thre re Lieut. haries G. | { mney, 

. } “E ee } 
assistant quartertnaster at that post, asked lie’ VI | wished 

. > | 
dispose of the stenny hav pore <S, ane wanted tO KHOW what would 
take for it. My reply was, that I did not want to make any profit 
(}}) the press, but sia F let him have if tii what it cist laid downh at 
Fort Buford: could not then inform him the exaet cost at that time, 

a ° 4 . . ? > } 
but told him that on mv return to Fort Lincoln could send him a 
statement of the same. His reply was, “I will see General Hazen 
and try and get authority to purchase the same.” Before leaving 
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the post he informed me that General Hazen would not give the au- 
thority. put if would leave if there he would apply 10 department 
headquarters for authority LO purchase the same. During the Con 
versation he wanted to know if I would rent the same. My repiy 
was.” No.” Upon his statement that he would apply LO department 
headquarters for authority to purchase the same, | lett the steam- 
power hay press at Fort Buford in his charge, he saving that he 
would trike chaproe. of it: ah See thisat if Was well] eared for. 
(Juestion. ae you know Who owned the press at this time? If 
vea, State, and sta if vou know What it was worth at that time and 


a 


place, ; 
. , . ‘ { ’ rive of the wetity ‘} | rea cort | 7 { 
ANSWeP?. It w is thr Prapercy ol Like PCurefoner, tL Was Worth abou 
SL SOO. | 

Question. Do you know whether the petitioner ever, at any time, 


couschnted that t [nited States should take Or use this press f l{ 


} ' al ] \ " ‘ 
Answe a KRrOW tliset he aever consented threat thy | hited: States 
Crovernimient should take or use this press except as stated previously 


Question. Do you know what the condition of the country, 
725 from Bismarck to Fort Buford, along the Missourt river, was 
In September, IS7T6, as to the amount of Levy that might have 


been cut therem, and the condition and quality of such hay? Tf yea, 


state. 

Answer. From my personal and close observation while traveling 
Myr> On the steamboat Nelle Peek vin September, IS76, from Ipix- 
marek to Fort Buford, I saw but little or any hay that could be cut 
that had not already been cut, and this at only a short distance 
from Bismarck. [closely scrutinized both sides or the river, more 
particularly between Fort Stevenson and Fort Buford, and in no 
one place, in my opinion, could have been cut more than 10 tons of 
(EEL 
lestion. After you left the steam: Jay press in charge of Charles 
Cr. CUNeYV, ACTING a ‘sistant quartermaster ul ort Buford, Whraat Wiis 
the next vou heard from him or the United States with reference 
7s | wee 

Answer. The next | heard about the press Wasa letter recelved 
by mein January, I877, from Charles G. Penney, acting assistant 
qGuarterinaster at Port Buford, dated) December 50, 1876, inclosing 
hie vouchers to srenature, amounting to s?10, for Use of steam hsv 
press. “This letter [here produce and request. the commissioner to 
attach as an exhibit to lil \ testimony. 


(The sid rr Lter Is attached Lo this deposition ane marked ry ix- 
hibit B., Chas. M. Cushman, United States court commissioner.) 


j 


Question. What did vou do on receipt of this letter? 
Answer. On January 15, 1877, L wrote Charles G. Penney, acting 
pa we ) } 


, .¢ . : ; me =m, ), 4 , me * ae : } 
assistant quartermaster ol Fort Buford, in POCpPLiVe to his letter Decem- 


ber 50, IS7G, a letter, a true ¢opy of whieh IL here produce. and re- 


quest the commissioner to attach the same as an exhibit to my tes- 
LiMony. 
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(The COpy of the letter is hereto attached and marked “ Exhibit 
C., Chas. M. Cushman. United States court commissioner.’) 


Question. You say you wrote this ietter; what else did you do 
with it? 

Answer. [| mailed it to him. 

Question. In this letter you speak of a bill. Have you that bi 
[f hot, lh; ave Vou a COP of} If sO, where Is it t 

Answer. | have not the st Ea bill, as I mailed it to him. A 
COPY of the same is on Kexhibit ( 

(QJuestion. What did you do with the vouchers mentioned in Ex- 
hibit Bb? | 

Answer. | never signed the vouchers. I lost the blanks. 

(Juestion. [do vou know anything tbout a lot of wire which was 
at Fort Butord in September, 1876 If vea, state, if you, know, 
Whose it Was and what became of it. 

Answer. | clo. | here state that it was the Property of the peti- 
tioner. The Government took it and used it in baling the hay cut 
by Leighton & Jordan at the mig Meadows, near Fort) Buford, in 
the year IS7h 

(Juestion. Do you know wl ther the petitioner consented In any 
way to this use? If vea, state how. 

Answer. I know that he did not consent to it. 

(Juestion. Do you know how much it was worth in September, 
IS76, and whether the pret titioner has ever been paid for it by the 
United States? If yea, state. 

Answer. | do know what it was worth. The petitioner was paid 
for this in September, 1877, [1 think. 

(duestion. Tlow do you know this”? 

Answer. I know this from the faet that the voucher was made out 
in my name, and signed by me; also that I received a check for the 
amount from May. B.C. Card. 

(Juestion. Efow comes it that vou si 


f 


] > 
i 


1s 
af 


1} the voucher for the 


‘ : ' 
hPOwner Ss wire, adhd that Vol sprea Oo] the press, and so 


} 7 } 
: t «) ¢ t ‘ ‘ : r 6) < { i 
mere state that | Was acting as the agent oO} Line pe- 


this property In my possession as his agent before 

the Government took it. In order to facilitate matters. it has been 
the custom in this count ry for vears, lor a man acting as agent tor 
another Party LO have vouchers rrpsvae Ou yy the Grove rhbpient 11) his 
own name (the principal being absent), in order that he could sign 
thie Sane, there by rece iving thi DIOneyV SOOHEL, 

Question. What did you do with this 8942.91 you received for 
this Wire ¢ 

Answer. I account LO the petition r for the same. 

(Juestion. Lo you ee whet rr ez this =Tealn hay pore = MiSs ECVer 
her lr re turned lO th) i Jo titio ner ? If yea, state. 


Answer. I know that it never - has been returned to him. 
Question. Do you know whether he has ever been paid for it? 
Answer. I know that he never has been pad for it. 

Question. Why didn’t you sign the vouchers for the services of 


Setege he “ 
Z “a i 7 RRR ate = yey, 
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this press sent to you in Exbibit B, and get ‘this $210 for the peti- 
tioner ? 


Answer. lor the reason that never hired or lonned the press in) 


question to the Government of the United Siates. As I had learned 
from this letter, Exhibit B, that they had taken it and used the 
Sallie, J claimed the Government should pay for the salne al its full 
value, | 

(Juestion, What do vou say General Card said in the conversation 
had between him and the petitioner at Saint Paul at the time this 


eontract Was closed, about the rites he would prc ice) additional 
hay mhbove the ce hthact amount, it the peuulloner wished to furnish 
it’ 


Answer. ln omy testimony previously OV hi. [ stated thiat Major 
Card eric |): 


that the rates would be satisfactory. Upon reflection, 1 
finicl tliat Wiis niistuaken 11) this reaard, This talk | hava about Sut- 
isfactory rates was with the petitioner when Card was not present. 
Card did not Sa\ anvthing of that kind ; 


but | [jor Card was very 
ie NXIOUS tO vet OVO tons more hay than the contract called for. Ile 
told the petitioner that if he could get more hay, and had time to 
pout if In, to inform him of the fact as soon as possible. | requested 
the counsel for the petitioner to ask this last question that J might 
have thr Opportunity to Correct mv former testimony. 


There was no ecross-examination of this witness by counsel for 
the | hited Stites i 


Second general interrogatory by the commissioner. Do vou know. “e 
of any other matter relative to the claim in question? Tf vou do, 
state 11 


Answer. | think IT have stated all that I remember. 


WM. HARMON. 


} a | 
SWorh to and SUOSCLT 


bed before me, this loth day of December, 
A. D. 1877. 


CHAS. M. CUSHMAN, 4 
Nf , it a 


States Court Conmimissioner. 


cad Mxuipir Bb. Cras. M. Cusuman. U.S. Court Commissioner. 
Orrick Acta Asst Q’RR, 
Fort Burorp, D. T., Dee. 30, 1876. 
William Harmon, Esq., Fort A. Lincoln, D. T. 
Sin: | herewith enelose a voucher in blank in vour favor for sery- “ 
ces With your steam hav press, which IT will thank vou to sign } 
ana return to me at your earliest convenlencee. that PavEre4nt WIV 
Ly ninde thi reo. 


Ver 


espectfully, vour ob d’t serv’t, 
CHA’S G. PENNEY, 
Ist Lieut. and R. Q. MW. 6th Inf., A. A. Q. A. 
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Exuipir C. CrHa’s M. Cusuyman, U. S. Court Commissioner. 


Orrice or Wu. Harwon & Co.. | 
DEALERS IN GENERAL MERCHANDISE. 
orT A. Lincoun, D. T., Jan'y lo, 1877. 


Cha’s G. Penney, L’t 6th Inf’v, A. A. Q. M., F’t Buford, D. 'T. 


Sirk: Your commiunieation, with vouchers tor me to sign, of De- 
cember 50th, received. IT cannot sign them. I claim that the ma- 
chine, wire, and appurtenances thereunto belonging are sold to the 
Gov t, and that the (Juartermast rs D prt should Davy ie tor them. 
I left the press at vour post with the understanding that you would 
take care of it. You at the same time told me that you would try 
and get authority to purehase it as you required it at vour post. | 
said to vou that T would not rent it out, but would sell. I enelose 
vou herewith my bill which, if vou choose, you can put into a 
voucher and ~ na to me for s1onature. Also. please send re vouch- 
ers four twelve (12) tons of hay fed out by one of your trains at the 
mouth of the Yellowstone. All [ charge for the hav is what other 
people aye paid for hay by the Grov t aut or near that point. 

Hoping to hear from you soon, [ am, very respectfully, your ob’t 
S Vt, 


fiiomed) WM HARMON. 


A true COPY. 
M.S. HARMON, 


Copy ‘a piléd, 


1 hav press, engine, & fixtures. ——— ene Reet ._-. $1,746 
ey ae eee ee Wee ae tere i a lk eS 481 25 


11 coils do., == 1.105 |bs.. fa 13e. gr ad are sa: eee 143 65 


100 Ibs. do. (with machine) —_—. oe Pa Rat ae 13 
Oil & ean ee Oe a eo 7] mes Dj 


S? USS OO 


L285 Deposition of Alerands i Me As/ if] for (Varimant. taken at Dis- 
marek, Dak.. Oe tlie Doth and 27th of Dee mober, A. 1). S77. 


The claimant appeared by John A. Stovell, lusq., and Walter I. 
Sanborn, lusq. The defendants appeared by ho one. 


First general interrogatory by the commissioner. Please state vour 
hame, Vour oecupation, Vour age, your place of residenee the past 
vear; Whether vou have any, and, 1f any, what, interest, direct or in- 
direct, in the claim which is the subject of INGUIrY, and whether 
and in what degree vou are related to the claimant. 

Answer. My name is Alexander MeAskill; my occupation is con- 
tractine for wood for steamboats : mv age Is thirtv-two Vears > mV 


_ 


place ot residence the Praisl vear has been twenty-eight miles above 
Fort Buford. on the Missouri rive [ have no interest in the claim, 


a. 
direct or indirect, which ts the subject of inquiry; [am not in any 
degree related to the claimant. 

o1-—170 
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ae 


OS remo mprecen sage . 
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Being interrogated by Joun A. Sroyecr for the petitioner, witness 
Says: 

(Juestion. Please examine the contract set forth upon pages 2 to 5, 
inclusive, of the petition in this case, which is here shown you, and 
state whether you were engaged in performing said contract or any 
of it. And, if vea, when and by whom vou were so engaged, and 
how long you were so cmiploved, and in what capacity. 

Answer. I was emploved by John A. McLean, in the interest of 
‘thie petition rida on {tine out wood to complete the contract named 
in the petition; | was so engaged, as near as I can recollect, on the 
22d day of September, A, D. i576, until the 20th day of July, 1877; 
[ was engaged in the capacity as frreman | 

Question. Did vou, during that time, visit the military station 
near the mouth of Tongue river, Montana Territory, mentioned in 
sald contract? If yea, do vou know whether more than’6,000 cords 
of wood were required es eee 
f you 


) 


year commencing July 1, 1576, and ending June 50, 1577 * 
do know, state how much wood Was SO required, 

Answer. | did visit the military station near the mouth of Tongue 
river, Montana Territory, mentioned in said contract. I visited the 
millitary station at Tongue river mentioned In said contract, as near 
as | can recollect, on the Ist dav of October, 1S76, and remained 
there until the 15th of Deeember, 1S76, when I went to [ort 
Buford, and returned. to the said military station about the last of 
January, IS77, and there remained until the 20th day of July, 1877. 
| know that they did not require more than 6,000 cords of wood 
during the sald fiscal Vear ending June >), ISsdd: they required 
about 4,000 cords for the fiscal vear named. | 

Question. State, 1 you know, When the petitioner commenced to 
prepare to fulfill this contract, what he did, and how he proceeded 
to prepare to fill the same, having reference especially in this ques- 
tion to the hay required to be furnished by said contract. : 

Answer The petitioner commenced to prepare to fill this contract 
onor about the 20th of August, S76. He engaged teams, hired 
men, and started his suppltes from Bismarek to Tongue river. 

Question. Do you know where it was the intention and expecta- 

tion of the petitioner to obtain the hay, or any part thereof, with 
which to fill the contract ? If vea, state. 
: Answer, It was the intention and expectation of the peti- 
tioner to obtain the hay necessary to fill the contract as near 
the cantonment as he eould get it, but expected to cut the 
larger portion of it at the Big Meadows, near the mouth of the Yel- 
lowstone river, about ten to fifteen miles from Fort Buford, on the 
Yellowstone river, on the Fort Buford military reservation. 

(Questions Do vou know what was done by the petitioner and his 
hieit to Procure hay at said Dig Meadows: what hav did they pro- 
Cure there. if any ; and af they did hot Procure any, whv did thev 
not? | 

Answer. The petitioner sent teams and men to the Big Meadows 
to cut the hay, but found that most of the hav had been eut when 
he got there by Leighton & Jordan, : 


ee 2 | 
if 
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Question. State what the condition of grass suitable for making 
hay vas at that season of the vear In that COUDLPY,. 

Answer. The grass at that’ season of the year was worthless for 
making hav, except that taken POSSeSSION and cut by Leighton WX 
Jordan at the Big Meadows, near Tort Buford. This hay also was 
Very poor, the poorest l ever saw pul In on a contract. : 

Question. Po you know about how much hay OP 2Pass there was 
at that time, to wit, about the first of September, 1876, at or about 
Fort Buford ? | 

Answer. There were, such as was worth cutting, not over 200 
tons. 

Question. When you say 200 tons, do you mean aside from what 
was already cut by Leighton & Jordan? 

Answer. Yes, sir. | 

Question. Tlow much hay had Leighton & Jordan cut up to about 
September ¥ IS76, upon suid Big Meadows ? 

Answer. [ cannot say positively, but I think they had cut up to 
September | about 1oO tons. 

Question. Who were Leighton & Jordan? If thev were a firm, 
what were the full names of the partners, and what has been the 
business and oecupation of the firm and of the members of the firm ? 
And, if vou know, state how long it has been such. 

Answer. Leighton & Jordan were post traders at Fort Buford, and 
were a firm; their full names were W. Bb. Jordan and Joseph Leigh- 
ton, partners under the firm name of Leighton & Jordan; they were 
also bidders for Government contracts. They have been a firm for 
about elehteen months. 

(Juestion. State whether you know the character and value of hay 
and grass, and the expense of cutting, baling, and transporting the 
same, In the country referred to m said contract; and, if so, stat 
What your means of acquiring this knowledge have been. 

Answer. I do know the character and value of hay and grass, and 
the expense of cutting, baling, and transporting the same in the 
country referred to in said contraet. The means I have of acquiring 
this knowledge are these: LT have been engaged in that kind of business 
for five vears. . [ was for three years, to wit, 1871, 1872, and 1875, 
the foreman for Capt. Joseph Anderson, who was the Government 
hay contractor for said post at Fort Butord tor each of said VCars. 
l have also had opportunities for Judging of the value of these 
things from actual observation, either as contractor or working for 
Contractors, 

(Juestion. Where was this hay or grass mentioned by you In pro- 
cess of being cut and having been cut by Leighton & Jordan, and 
under whose control, if ahy ones, Was the sam 

Answer. It was on the north bank of the Yellowstone, about 


] 


twelve miles from Fort butord, ana (oT) the military reservation of 


’ } } . *“¥, . ° » 

sald fort. ] was under the control of the military authorities of the 
[onited Stutes. F 

730) Question. State, if vou know, whether any United States 


Gaovernment LPOOps were stationed or quartered at said last 


— 


c t 
eh i a 


ET EY i 
eae wracrnnr rt 2 
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above-mentioned place while Silt hay Was bemg cut by Leighton X 
Jordan: and, if vea, how many, and for what purpose. 

Answer. There Wiis non-commissioned officer there with a de-— 
tachinent of soldi: : 2. | Cabot state how Mahy soldiers Were located 
ul thi: an point if pore arily for thie purpos e of guarding the labore rs— 
ha iV cul ters—while the y were cutting sald lh: Ly for said Li johton X 

J Ordeal. : | 
Question. State whether or not this point, about twelve miles from 
sis Buford, where this hay was being eut for Leighton WX Jordan, 
i point where troops ar commonly stationed, and whether there 
i any millitary Cll camp nt or fort at thiis point, 

Answer. ‘There ie no military encampment at this point, and 
LrOOps are Hol usually stationed there. | 

Question. Do you know whether or not during a portion of the 
vear- IS76 and S77 it was usually considered a dangerous [ndian 
country at this point about twelve miles from ort Buford, where 
said hay was being cut by said Leighton & Jordan ? 

Answer. At no time during the vears [S76 and 1577, Up) to the 
present time, was that point considered a dangerous Indian country. 

Question. low much hay could, in your opinion, be found with 
Which to fill satd contract at that season of the vear, from the last 

f August up to the first of December, 1576, in that country and 
Within ASE niiles of said cantonment, aside from the hav “al leort 
Buford taken by Leighton & Jordan? 

Answer. Not to exceed fiitv tons. 

(QJucstion. Were vou familiar with and did vou know of all of the 
Janay which could be cut between the last of August, 1S76, and first 

December, 1876, which then was situated between said canton- 
nrent and Fort Buford ? : ates 

Answer. Twas familiar with the COUNTY stated in the question, 
and also as to hay or grass thereon during the months named, and 
made most dilivent search through that country for the purpose ot 
findime hay. 

QJuestion. TTave you been acquainted with the navigable rivers of 
that COUDTPY Lo such an extent, and are Vou farnailiar with the water 
In the Yellowstone river between the 25th day of August, IS76, and 

the Ist of January, 1S77, to such an extent that vou know whet her 
Or hot the sd Yellowstone river Wiis, during hat time, navigable’ 

Answer. Yes. — | 

Question. Was said Yellowstone river, during that time. naviea- 
ble for steam bouts oft helt draught or for any steamboats 7 and, if 
vea, to what extent”? ; 

Answer. [twas not navigable at the season named, 

Question. Ilow far is it from Fort Buford to the eantonment at 
‘Tongue river, by hore mentioned, by the Yellowstone rive r. anid how 
fair Is it from froma fort Butord tor Cale nadive lyy the same river? 

Answer. 1 don’t know how far it is. 7 


Question, Llow far Is if from Kort Butord tt sila Ciil) ti) 


é 


; nment on- 
fongue river by land, and how far is it from Fort ian to Glen- 
dive by land ? 

Answer. Its 1S4 miles from ort Buford by land to the canton- 
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ment at Tongue river, and by land from: Fort Buford to Glendive 
it is 74 miles. | 

Question. When you said in a former answer that there was not, 

In your opinion, to exceed 50 tons of hay to be found within 
791 200 miles of the cantonment at Tongue river aforesaid, with 
which to fill this contract, aside from what Leighton & Jor- 
dan had taken, did you mean within 200 miles by land or water ” 

Answer. | meant by land. . 

Question. What amount of men and teams had the petitioner 
emmploved from the 27th of August, 1876, to the 21st of January, 
IS77, with reterence.to the amount necessary to fill the contract, had 
it heen possible to have procured the hay? 

Answer. He had teams, men, and materials enough to have filled 
the contraet had there been hay or grass sufficient, but it was im- 
possible to procure the hay in the country. 

Question. What was the condition of this country in and about 
the Yellowstone Vallev,as regards the hostilities of Indians, with 
reference Lo the possibility of filling tliis eontract, with this foree oft 
men, teams, and material, had it been possible to procure hay ” 

Answer. It was a dangerous condition as regards personal safety, 
owing to the hostility of the Indians. It was Inipossible to have 
filled the contract without a military escort, and workingmen re- 
fused to go out to work without a sufficient escort for their protec- 
tion. 

(Juestion. What was the condition of that COUNTY as revards the 
hostilities of Indians, with reference to the possibility of filling this 
contract’ with this force of men, teams, and materials, by transport- 
Ing hay through this country, ifit could have been procured at points 
outside of this region ? 

Answer. It would have been impossible to have transported the 
hay from points outside of this region without a large military es- 
cort, as the workingmen would not expose themselves to an attack 
from the Indians. 

Question. What is the Upper Missouri river ? 

Answer. From Bismarck to Fort Benton. 

(Juestion. Do Vou know how the Upp r Muissourt river CODMpares 
In navigabilitv with the Yellowstone river? And, if yea, state.. 

Answer. The Upper Missouri river is navigable trom four to six 
weeks longer than the Yellowstone river. 

(duestion. If the Yellowstone river, the Vear IS76, had DCC) 
navigable as long as the Upper Missourl river, what amount of men, 
teams, and material had the petitioner im employ trom the 27th of 
August, 1876, until the Ist of November next, with reference to the 
amount that would have been required to cut, bale, and transport 
by steamboat from Fort Buford to the cantonment on Tongue river 
the hay necessary to fill this contract, could it have been procured 
and cut at or near Fort Buford ? 

Answer. The petitioner had sufficient amount of men, teams, and 
material to have filled this contract under the circumstances named 


T 


in the question ; by this IT mean both the hay and wood contract. 
Question. The United States Government, in the voucher Exhibit 
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A, in the petition, which is now shown to you, charged the petitioner 
with 348,997 pounds of hay from Fort Buford, including original 
price of hay, costof baling, and transportation amounting to 846,567 40, 
Do vou know when this hay was cut or from or through whom it 
was procured ? 

Answer. I-know the hay was cut by Leighton & Jordan, and was 
cut on the military reservation at Fort Buford, ten miles up the 
Yellowstone river, at the Div Meadows, and procured of them by the 
Goverhnmcnt. e 

(Question. Do you know what the neccessary cost per ton of cutting 

and baling that hav, at the point where it was cut, and of 
ri ye tran sporti 1G it from lyeat } nit to thre Tongue It iver Caliton- 

ment in the season of [S76 and Is77, after the loth of Sep- 
tember Wits 7 lf yea, state, 

Auswer. Yes, | do know the necessary cost of cutting and baling 
the hay named inthe question, and T know the cost of transporting 
it from the point where it was cut to the cantonment at “Pongue 
river in the season of IS76 anid IS77, after the loth of September, 
The necessary expense of cutting, baling, and transporting the hay 
from the Big Meadows to the cantonment at Tongue river is S125 
per ton, | 

(Juestion. TLlow much would it eost to eut and stack that hay at 
sta point, thisat Is, ful the Dig \Ieadows, cul thie time last above hhiehi- 
tioned per ton, 

Answer. From SS to SLO per ton. 

(Juestion. What would have been the necessary cost of baling siulc 
hay per On at said time, place, sul pont above mentioned, to Wit, 


til =rd [io MIcadow ~, after the oth oft September, LS76, and before 


the Ist day of January, IS77? 

Answer. The necessary expense would have been SS per ton to 
have baled said hay at said time, place, and point. 

Question. What was the necessary cost of the transportation of 
said hay per ton from said Big Meadows to the cantoiament on 
Tongue river? 

Answer. It was worth SI10 per ton. | 

Question. Do you know if the petitioner was required to furnish 
at the cantonment on Tong lle river, bv the otticers or any ot t hem 
stationed at said cantonment, any amount of dry wood: and,-if vea, 
What amount, and how many cords thereof did the petitioner furnish 
at said cantonment % And, if vou know, state how many cords were 
recelved by the recerying officers for the Government at the canton- 
ment, iW any. | 

A nswer., The petitioner Was requ Ired Lo furnish dry wood to the 
amount of 1,500 cords by General Miles, the officer in command at 
salt | Cauhtobinerndl, and did tu rh) ish Loud cords of dry wood tit said 
Cantonment some | ime between the Ist day Ol Septem er, IST6. and 
the Ist day of January, IS77. all of which Wiis recelved bv the re- 
(* IVInG otlicers oft the { moverhnment at snd post. 

Question. ‘Was it worth more to furnish at said eantonment dry 


wood than green wood: and, if Vea, how much hore per Core l was it 


4 es 


worth to furnish dry wood than ereen wood, and why’? State fully. 


? 
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Answer. It was worth $2 more per cord to furnish dry wood at 
said cantonment than green wood, because dry wood is harder to 
eut than green wood, and because but little of it can be gotten in 
any one place, and for this reason increasing the cost of carting it. 

Question. State whether or not vou know of the agent of the peti- 
tioner receiving any instruction or order from any of the military 
authorities at the eantonment on Tongue river with reference to 
the places where the petitioner would be permitted to cut wood 
under this contract; 1f Vea, shite wlio such agent Was, when he re- 
ceived the first order or instruction, from whom, and how it was 
received. 

Answer. I know that H. G. Covkendall, agent for the petitioner, 
received instructions from Lieutenant Colonel Whistler, in command 


of the eantonment or post at Tongue river. inthe absence of General 


Miles, with reference to the places where the defendants would per- 
mit the petitioner to cut wood under this contract. He received 
these Instructions, as hear as I can recolleet, about the ?Oth of Octo- 
ber, LS76. 
(Juestion. State, if you know, what the substance of that order was. 
Answer. It was that no wood could be cut within ten miles of the 
enantonment. 


Question. State how many men and teams the petit tioner 


food hadat that place inemploy at that time sand for what purpose 
they were $O ec at ove d. 

Answer. As neur as I can recollect, they had employed at the post 
at that time about seventeen to twenty teams, and somewhere be- 
tween fiftv and sixty men, for the purpose of cutting and delivering 
wood under this contract. 

(Juestion. What was the result of this order? 

Answer. They were compelled to remain idle; that ts, all of the 
teams of the petitioner, anid mahnyv of the men also. Those of the 
employed men of the petitioner who did not remain idle only con- 
structed quarters for themselves in places where they Were utterly 
worthless to the petitioner. 

Question. ILow long after this time was it before there was any 
change in this order and before the petitioner was permitted to cut 
down green timber within ten miles of the post? 

Answer. As near as [ can recollect, we were lving idle about fifteen 
days. | 

Question. Do you know what the time and labor of said teams 
and men was worth at that time and place? If vea, give the value 
of the time and labor of each team and man per day. 

Answer. I do know what the time and labor of said teams and 
men were worth at that time and place. “Peams were worth 85 per 
day, and the time and labor of at man was worth S4 at least. 

Question. When vou speak of a team in the last answer do you 
include the time and labor of any men when speaking of the time 
and labor « tf a’team ? If Vea, how PraniV ier to each Lean, and 
how many men had the petitioner employed at that time, outs! 


“2 


of those who, in vour last answer, are reckoned in with the teams * 
Answer. In speaking of teams I include one man with each team. 
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There were about fifty men not reckoned in with the teams in my 
last answer. | 

Question. Were any days’ work of men or teams 1n his employ 
lost LO the petitioner 11) COTISEC jlrehies of the rnstructions ot Lieutenant 
Colonel Whistler? If yea, how many? I refer to the order or in- 
structions forbidding vou to cut down green wood within ten miles 
of the post, which you say remained in force fifteen days. 

Answer. There were days’ work of men and teams-in the employ 
of the petitioner lost i Colisec tl nee of the instructions of Licutenant 
Colonel Whistler forbidding the cutting of wood within ten miles of 
the post. There were about ten days lost to the teams, and also to 
the men, é@ach i CONSeGUCHCe of the Imstruetions of Licutenant 
Colonel Whistler, above referred to. 

Question. Were there any other unfavorable results to the pett- 
tioner, resulting: from that order of Lieutenant Colonel Whistler, ana 
how was the time and labor of the men and teams, mentioned in your 
last answer, Jost to the petitioner ? 

Answer. The time and Jabor of the men and teams were lost to 
the petitioner because they had to remain idle. At this time, when 
they were prevented from cutting wood by reason of the order of 
Colonel Whistler, it was good weather, there being no snow, and 
erazing sufficient for our stock, and we eould haul one-third more 
wood then than we could and did haul afterward when the snow 
Cane. 

(Juestion, Was the order or instructions of Lieutenant Colonel 
Whistler, forbidding. the petitioner to cut any green wood within ten 
miles of said ecantonment subsequently changed Or modified : and, 

if vea, how, when, and by whom? 
tod Answer. The order forbidding tie cutting of green wood 
within ten miles of the cantonment was changed by General 

Miles upon his return to the post, about fifteen days after order or 
Instructions from Lieutenant Colonel Whistler forbidding it were 
CIVen. | 

Question. Plow far from the post were the quarters which vou 
used 11) the tinnal filling ot the contract ? 

Answer. Our quarters were nearly two miles, which we used in 
the final filling of the contract. 

(Qducstion., Could the petitioner have used quarters ten miles from 
the post, in finally tilling the contract, if he cut the wood where he 
actually did cut it? | 

Answer. It would have been a possible thing; but he or his men 
would have been away eight miles from their work, and it would 
have been oft Freal damage to the petitioner, | 

Question. What would have been the expense of proceeding to eut 
and haul this wood from bevond the ten-mile limit during the time 
this ten-mile limit was in force; and what, if anything, would it 
have been hecessary for the petitioner to do Wn proceeding to cut at 
pomnts bevond the ten-mile limit? 

Answer. [t would have been necessary to have removed the camps 
to beyond the ten-mile limit and build quarters for the men and 
animals, which would have taken five or six days, and it would have 
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Cost more than elelhit times as much to haul the wood beyond the 
ten-mile limit as it would have cost to have hauled it according to 
the contract. If the petitioner had moved out there he would have 
had to have returned neal 1 COTS quence of the subsequent modi- 
fication of this order by Cr neral Miles, and the CXPelse of moving 
these quarters out and back would have been about $4,500. 

J) lestion. State, if Vou KNOW, \\ het ther the pe tit lone r Was ob lhe ved 
to remove His C ATL }), HiChiy, Alle an "0 ils from A pol It within one-h: iif 
nil ot the post tO a pont LWO ali il i half miles away from the post 
In COhseg uence ot the order ot Gen ral Miles. 

Answer. Yes: he was. 

(du suion, What was the character of the quarters of the petitioner, 
loc ated Within one-half mile of the post, which you referred to in 
your last answer? 

| Answer.] Ile had a cook-room 22 by 24 feet, a store-house 14 by 
16 feet, and the camp for the men 50 by 26 feet. 

Question. Tow near these first quarters, Which you say were located 
Within a half mile of the post, could the petitioner 7 ive obt — 
wood sufhicient to have filled the contract outside of a circle a half 
mile from the post adjutant’s oflice ? 

Answer. Within from an eighth of a mile to a mile from the first 
quarters, . 

Question. Do you know what the expense incurred by the peti- 
tioner In moving from this first camp to the new camp and putting 
the new camp In as good condition as the old one was at the time 
vou moved from it? And, if yea, state, 

Answer. Ido know what the expense incurred by the petitioner 
Was In moving from the first camp to the new camp; it was $2,700. 

(Juestion. Do you know of the order here shown vou, issued by 
Mdward Randall, acting assistant quartermaster, directed to Mr. 
Coyvkendall, agent for wood contractor, dated tu the ecantonment 
Toneue river, Montana Territory, December Ld. IS76, and marked 
“Exhibit A’ in the testimony of H. G. Coyvkendall; and, if yea, do 

Vou know when it Was recelved by the said Coykendall ? 
700 Answer. I know of the order and know that it was received 
by said ( ovke ndall within two d; avs of its date. 

Question. After receiving the order marked “ Exhibit A” in the 
testimony Oo] i: 2 (x. Covkendall, What head the petitioner done before 
that time toward filling this contract for wood, and what did he sub- 
sequently do? 

Answer, Lp to the date of recelving this order the petitioner had 
put in at the post about 2,790 cords of wood. After receiving the 
order the petitioner obeved it, and cut no more wood within three 
niles of the mouth of Tongue river. 

Question. Where is the mouth of Tongue river with reference to 
the post or cantonment of Tongue river? 

Answer. It is about 600 y: ards north at the cantonme nt. 

Question. In your testimony you have spoken of the post at Tongue 


river, the cantonment at Tongue river, and the adjutant’s office of 


the post at the military station near the mouth of Tongue river ; 
where were these several places during the time referred to in your 


o2—170 
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deposition with veference to each other, and where were they with 
reference to the mouth of ‘Tongue river ” 

Answer. The post at Tongue river, so <ateai of, and the canton 
ment al Tongue } iver are the same thin: }) lace: ure “it uated in 
Montana Territory, about GOO vards south of the mouth of T Oheue 
river. The adjutant’s office during all that time was within the 


post or cantonment. 3 
Question. Where did the petitioner obtain the woud with which 


this COmLractl Was Tiled 


Answer. The dry wood was obtained within a eirele of from half 


-% . 1 y 3° an | ; rr] . , | 

awopile to two ald a hail mnlies of the cahtonment. | he Teel, WOO 
? ° ’ , © . , , 

nearly aii Ol wis Lead Bet rete distant trom thi post irom 


(Juest lon. What part Ob the green wood was obtained by the petl- 


' ? ’ . ' 
7 ¢ | +> ‘ ‘3 ; , ’ . ry? iaga ij . e, 
tioner Wilh two ahd a tall miles of tlie post. 


(JUS ()]} WiItthi Pa lj 

tay ¢ » 1] ‘ ; ‘ ee | ¢ | t yf 7. Fe ‘ Toe " } ly: lf , © 

CJUestlon, QW Gitati tO clit Post OULSTC Oy] cl CIPCHIE Olle -blali OI a 

2 , — 2 ; w fe ? , . . 
Milie from the post adjutants office at sald post could the petitioner 
have eut and proeured the wood suflic1e nt to have filied the con- 

‘ . . 
tract for wood had he not been prevent | by the military authorities 
j ; } : ‘ ? . " ' } > 

Without Chahevihe til Guarte! Ss [roth one pace to P@nothel 

Answer. Within one mile of the post wdjutant’s office. 


(duestion, Do vou- know how much more the cost and CX PCHse of 


hauling this wood from the places where the petitioner did cut it to 
this post was per cord than it would have been had the “gop 
been permitt (| to cut said wood «at any point without il Cir CIC of one- 
half male from the Host adjuta it's othee at said Prost 


Answer. At least 35 per cord mor 


+) 


There was no cross-examination of this witness by the United 


States, 


Sccond rere ral mat Prog aALOrs by the commissioner. Do Vou Know 
of any other matter relative to the claim in question? If vou do, 
state It. 

Answer. | do not. 


ALEX. McASKILL. 


Sworn to and subscribed betore me. this 27th dav of December. A. 


D. 1877. 


CHAS. M. CUSHMAN, 


U. N. Court Co MISSIONE ie 


‘ 
| 
| 
| 
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Evidence for Claimant. 
Court of Claims. 


CAMPBELL K. PEcK ) 
is 


THe Unrrep States. } 


} 
; j »* 
Index. ‘ 
t> 


No. 11832. 


’ 17 } 4 - ~~ — : _ } : 
( all.on the W fil Depa Linent, issued N ni 3, LOG 6 = =e so nea ce aaa = 
r Deore Tlrnent file 1) ( q*7° 1) ISG ; 


Reply of the Wa time 
SANBORN & KING, 
Attorneys of Record. 


ye ° . : ° : 7 
Application hor a Ord g ( alling beoy’ evids HCE. 


United States Court of Claims. 
CAMPBELL K. PecK against Tut UNITED STATES. 
And now comes said Campbell K. Peck, complainant, and moves 
this honorable court for an order calling upon the honorable Secre- 
tary of War for duly certified copies of the following papers and 
documents. VIZ: 

1. Contract made by and between Benjamin C, 
. -_ } ” 
fermaster, Departmy hnt.ol i anid ( sun pbell IK. Peck. dated the 
I7th day of August, A. D. 1876, for the supply of 6,000 cords of wood 


} 
. 
il SOO tons of hav LO the [ nited States at the cahntohnniehnt on 


Card, chiet quar- 


Ponere river. 
f account for wood furnished and damages for not 


2. Statement of 
} . 
atements thereon by complain- 


furnishing hay, with rece Ipts nid st 
ant and said Chiet Quart rmaster Card, under date of October S. 
S77. 

>. Decision of the honorabl Secretary of War Upon the claim of 
thie complainant for compensation for said ty ONO) cords of wood. made 
Ol} O] tbout September .¢) ISi 7 


t Report of Benjamin ©. Card, chief quartermaster, Department 
of Dakota to thi CJuart rinaster Gene ral. of date June th, iSd i, and 
his report supplementary thereto, upon the contract and claim above 
indorsements of the Quartermaster General 


referred to, and the 
thereon. 

5. Vouchers of the Quartermaster’s Department issued for hay, 
transportation of hay, or cutting and curing and stacking or baling 
same for cantonment on Tongue river, between the 17th day of Au- 
Ist day of July, A. 1). LS/éi. whether issued 
Card. 
Buford with 


‘ 


cust, A. D. 1S76, and the 
by Lieutenant Randall, Lieutenant Penney, or General 
6, (Contract made by the 
Leighton & Jordan, for cutting hay and baling or stacki 
he vicinity of that post, either in August or during tne 

ind all vouchers issued thereunder or therefor, or for trans- 


post quartermaster at [ort 
ne same in 
fall months 


os lots 
{>} S76. : 
ecking the same. 


the military reservation at the mouth 


porting, baling, or sta 
ry 7. Order setting off 


ire i. 


of Tongue river. 


f 


Bite WEP Ses hints 
het Rage e ae: 
‘ S Pa RES 
i Ag rts heey * 


\ a aaa Bat awe D 
ows °. f, 
= Be ot 2h , . 


as 
CATR en th 
ots Ketan 


Ler 
OL Sus Liat 


2 pie go 
ae , 


NA 
haiti 
fits 6 


Rtas cate ation oe 
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S. Also a certificate showing the rank, duty, and place of duty of 


Benjamin C. Card, U.S. A., during and since August, A. D. 1876. 
Washington, Nove hiber oS, 1S7 7. ; . 
SANBORN & KING, 
Claimant's Atforneys. 


Allowed; 
W. A. R., Judge, &e. 


Wark DEPARTMENT, 
WAS! INGTON CITY, Dee yibe / 1S, S77. 
To the Clerk Court of Claims. 

Sir: Referring to vour request of November 8, 1877, for certain 
eyidenee in the Cuse of Campbell ix. Peck, No. 11852. UN. The United 
States, now pending in the Court of Claims, Pam instructed by the 
secr lary ot War La transmit the Accompanying duly Aut: enticated 
copies of papers furnished by the Quartermaster General, United 
States Army, to whom your communication was referred. 

Very respectfully, your obedient servant, 
HENRY GOODFELLOW, 
Judy Advocate. 


| War DePpARTMENT, 
QUARTERMASTER GENERAL'S OFFICE, 
WASHINGTON, D. C., December 14, 1877. 

Sir: PT have the honor to transmit herewith COples of Papers per- 
taining to case of Campbell K. Peck versus The United States, No. 
11832. for the Department of Justice and Court of Claims respect- 
ively. : 

The papers marked “Department of Justice” In red are additional. 
to those furnished by this office for that department, November 28, 
IS77, and embrace all the papers in the case on file in this office, in- 
cluding these furnished for the claimant. 

The bond of Campbell kK. Peck, pertaining to his contract of Au- 
ust re IN76, Is i file 11) the office of the Second Comptroller of the 
Treasury. 

With reference ce the erohth paragraph of claimant's petition, | 
have the honor to state: that Benjamin i. Card, by whom the. con- 
tract referred tO was made, Wills, during the perlod eovered ly the 
agreemrent, major and quartermaster, United States Army ; that his 
duty was that of chief quartermaster, Department of Dakota, and 
thiat his station Was Saint Paul, Minn. 

The call of the Court of Claims and petition of claimant are here- 
with returned. | 
Very respectfully, your obedient servant, 
M. C. MEIGS, 
CJiccrrte riniaster Cre neral, But Major (ye neral, Be S. A. 


The Elon. the Nal Cretary oft War. 


4 


Ga rece oY 


aE —<—- * 
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UNITED STATES OF AMERICA : 
Wark DEPARTMENT, 
WASHINGTON City, December 18, 1877. 
Pursuant to the act of Congress of the 22d February, 1549, 
795 I, George W. MeCra rv, Secretary of War, do hereby ce rtify 
that the annexed papers, numbered 1 to 57, inclusive, are _ 
copies of papers on file in this department in the case of Campbell 
IK. Peck versus The United States, No. 11832. 

In witness whereof T have hereunto set my hand and caused the 
seal of the War Department to be affixed on the day and year first 
above-written. ; 

[SEAL | GEO. W. McCRARY, 


Ny Cy'¢ lary of leur. 


Note BY THE CLerk.—The copy of the letter of Benjamin B. 
Card, quartermaster, United States Army, is omitted in printing, at 
the direction of the counsel for claimant. 
JOHN RANDOLPH, 
Assistant Clerk. Court of Clarins. 
Fort Burorp, D. T., August 29th, 1876. 
Capt. Charles G. Penney, A. A. Q. M., Fort Buford, D. T. 
Dian Str:. We will deliver one thousand (1,000) tons of hay, 
more or less, at points on the Yellowstone and Missourt rivers not 
- to exceed thirty (30) miles from Fort Buford, said hay to be placed 
at points on said rivers where steamboats can load, properly stacked, 
for nineteen and (°°) dollars (819.50) per ton, a ton to contain two | 4q 
thousand (2,000) pds, said hay to be received by measurement; or | 
; we will deliver said hav baled for twenty-seven (27) dollars per ton, : 
’ “ton to contain two th usand (2,000) pounds, rope and baling-ma- = 
chine to be furnished bo vourself. Further, that you will furnish a 
anid keep at all times a suftic lent cuard over sald hay that will pre- a 
vent it being destroved. 3 
z Yours truly, ea 
(S'g'd) LEIGHTON AND JORDAN. 4 
Under the telegraphic instructions of the chief q’r m’r of the . 4 
4 dept, dated St Paul, Minn... a. IS76, the post qrmr at this ed 
post will pure hi ase one thousand tons of hay, more or less, under the = 
terns of the above proposition. 5 
(S’o"d) W.B. HAZEN, , fs 
Pr , Col. te Inf. B’v't Major Gi neral, Conimanding Post. H 


ort Buford, on é hen Noy. 29. IS, 6. i 


A true COPY. 7 i 
“d) | Ss. W. GROSBECK, 7 
; | sf Lieut. and Adyt (3¢/; Tif. 


‘a 


5 
— 
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(orm No. 9. Voucher to Abstract 4.) 
The United States to Leighton X Jordan, Dr. 


REGULAR SUPPLIES. 

Place and date of pureliase. | Dollars. C'ts. 
Fort Buford, D.'T., For one million two hundred and 
Dec. 16th, 1S76. thirteen thousand six hundred and 
| ! and ninety-five pounds, being six 
hundred and six and 169° tons of 


pute 
baled hay, at .S27.00 per ton ol 
? OOO pounds a ee (PER ee 16.384 SS 
16,584 8s 
40 Purchased 11) Open market, as por authority hereto ail- 


tached, , 
| eortify threat | lave Inspected the above hay; that. 1s ofa evood 
mercantile quality, and that it was properly ania securely baled. 
(Sed) 2 ee ae. MURDOCK, 
Capt. Oth Inf, Special Inspector, 


COrtrty thrert the above ceounl Is correct anid Misty and tliset the 


articles have been accounted for on my property return for the quar- 


ter ending on the 31 of December, 1S76. 


(Sod) CHAS. G. PENNEY, 
lst Lt. & Regt CJivarte rmaster, Oth Tif. - ew § (). M. 


Received, at St. Paul, Minn., the 10 of January, 1877, of Major Bb. 
C. Card, quartermaster U.S. Army, the sum of sixteen) thousand 
three hundred & cighty-four (16,554) dollars and eiehty-cight (SS) 
eoents, in full of the above account. 

(Nord) | LEIGHTON & JORDAN. 

(Siened in duplieate.) 

(Indorsed:) Form No.9 Voucher No. 11, Abstract A. January, 
IS77.) Leighton & Jordan. S16,5S4.88. Paid January Loth, [S77. 
Check No. 10515; date, January 10th, IS77; amount, SLO 584.88 ; 
depository, (Chicago, [11 °s. 

Prue copy. 

(Sed) eae , B. C. CARD, 
7 Cduart rnvaster, (7 WS. A. 


Dic. Tth, 1876. 

NotreE.— Lhe telegraphic instructions referred to in the attached 
paper were given under the following circumstances: The post at 
Tongue river was to be composed of 6 Companies of cavalry and 5 
companies of Infantry. Upon the return of Lieut. Col, lorsyvthe from 
the Yellowstone, early in August last, he reported that no hay could 
be procured on the Yellowstone, except near the mouth, the Indians 
having burned the erass thereon. It was also doubtful whether a 
contract for supplying the post at Tongue river with hay could be 
made at vaything like reasonable fieures, I then telegraphed to the 
quartermaster at Buford to have hay cut at Buford tor Tongue river, 


ome 


er, 


> 
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and to inform me how much he could secure. Later T informed 
him that | had made a contract for hay required, and that he must 
not provide any at Buford; but betore the last communication 
reached Buford arrangements had been made there for the purchase 

hav from Leighton and Jordan. The party with whom I made 
the contract for delivering hay at Tongue river having failed to 
furnish it, we have had to rely upon that put up by Leighton and 
Jordan under the commanding oflicer at Fort 
Buford. 


(S'ord) 


direction of the 


BENJ. C. CARD, 
Bet Brig. Gel, Chief Quartermaster. 
For? Burorp, D. T. 
kort Butord, te y 
Alien one thousand (1,000) tons of 
olnts on the Missouri and Yellowston: 


irty (90) miles from Fort Buford, said 


Capt. Chas. G. Pennay, A. 

Dear Str: We will 

fein hay, 
rivers not to exceed 

hav to be P aced at points on said rivers where steamboats can load, 
properly stacked, for nineteen and dollars (19.50) per ton, a ton 


to contain two thousand (2,000) pounds, said hay to be received by 
for twenty-seven 


measurement: or we will deliver said hay baled 
(27) dollars per ton, a ton to conta two thousand (2,000) Ibs., rope 
and baling-machines to be’ furnished by vourself. Further, that 
vou will furnish and keep at all times a sufficient guard over said 
hav that will prevent it being destroyed. 
Yours truly, - 
(Sod 


ae ‘ 
mrore OF Tess, ats] 
i 
i 


1} 


LEIGITPON AND JORDAN. 


hegrap yJiie instructions of the ch’f qm of the 


Pa ul, Minn., Aug. 9th, 1876, the post Q. M. at this 
more or less, under the 


londer the te 
dept, dated St. 
post will purchase one 
terms of the above proposition. : 
Fort Buford, D. ‘T., Aug. 29, 1576. s 
W. B. HAZEN 3 

Vo). fr nl. ( ommanding Post. 


thousand tons of hay, 


(Sod) 
( ‘ol. Ost) Jui s [}'9 [ A 


nse 78 Copy. 4 
a. CHAS. G. PENNAY, = 


cy ({]} 
lst Lt & RQ. M.. 6th Inf. BS 
roe 
: 
*. * oa ¥ ‘ } P tin 
(l'rom No. 9. Voucher to Abstract A.) A 


Thi United States to Leighton & Jordan, Dr. 
Regular supplies. 

Place and date. of pur hase 

Fort Buford, D. T., No- For onehundred and eighty & 

LSc6. 24". tons, being three hun- 
dred and sixty thousand 
five hundred and forty-nine 
pounds of hay, (@ $1.00 
per ton of two thousand 


vember Ist. 


DOUNGS . wackon pe ee 


é> = 


3 ie -~ ~ 
dwlo ov 
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Purchase in open market, as per authority hereto attached. 


[ certify that I have inspected the above hay from time to time 
as it was delivered ;-that it is of a good merchantable quality, and 


it was properly and securely stacked. 
W. W. SANDERS, 


‘ 


that 
3 (S’o'd) 
| Capt. Oth lnf ty, Special Inspector. 


Approved, 
(S’e'd) ALFRED H. TERRY, 
P brig. General. 


| certify that the above aecount Is correct and just, and that the 
articles have been accounted for on my property return for the quar- 
ter ending on the 51 of December, 1576. , 
(Sod) 3 CHAS G. PENNEY, 
lst Lt & Regt. Quartermaster Oth Inf’? y, A.A. Q. A. 
foe Received at St. Paul, Minn., the 7th of December, 1576, of 
Major B.C. Card, quartermaster U.S. Army, the sum. of 
thirty-five hundred and fifteen (3,515) dollars and thirty-five (55) : 
eents, in full of the above aecount. 7 
(Sod) LEIGHTON & JORDAN. 
(Siened 1) duplicate.) 
(Ludorsed:) Forni No. 9. Voucher No. 5, Abstract JA. December, | 
IS76. Leighton & Jordan. $3,515.55. Paid 7th Dee., 1876. Check 
No. 25504: date, Dec. 7th, S76; amount, $3,515.55 ; depository, New 
York. 
True COPN. 
(Sod) i. «:. CARD, 
Cdivarte rinvastey U/ NS. A. 
(Form No. 9% Voucher to Abstract A.) 
Phe United States to A. Thorn, Dr. 
Place and date purr rdiese Dollars. Cts 
Cantonment, Tongue Tor fiftv-ereht thousand six hun- 
River, M. 1., No- dred and thirty-three (55,655) 
velnber 2oth, 1S76. pounds of hay, at thirty-four-dol- 
lars & seventy-five cents (854.75) | 
Ls ke a en ip aliee cans ee ee ee LOIS 7] 
LOU 7] 


Ten hundred & « iehteen er NN ii cea eee 


Purehased 1n) Opell Inarket til the contraet rates, the contracto. 
bisiy Ime faulled Lo supply the post, 


Approved, . 
§. A4e WHISTLER. 


(Sod) 
. ea Col. thi [nef.. Commanding. 


os 


a 
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I certify that the above account is correct and just, and that the 
articles have been accounted for on my property return for the quar- 
ter ending on the 3lst of December, 1876. 

(S’o"d) EDW’D L. RANDALL, 
lst Lt Inf., A. A. Quartermaster U.S. A. 


Received at St. Paul, Minn., the 30th of December, 1876, of Major 
B. ©. Card, quartermaster U.S. Army, the sum of one thousand & 
eighteen (J,018) dollars and seventy-one (71) cents, in full of the 
above account. . 

(S’o'd) A. THORNE. 

(Signed in duplicate.) 

(Indorsed :) Form No. 9. Voucher No. 26, Abstract A. Decem- 
ber, IS76. A Thorne. S1,01S.71. Paid 30th December, IS76. Cheek 
No. 10306: date, Dee. 50th : amount, SL6GO4.98 : depository, Chicago. 
Ill’s. | 

True copy. 

(S’o'd) B. C. CARD, 
(Juarte rmaster U7. S, A. 


742 (Form No. 9. Voucher to Abstract A.) 
The United States to I. Washburn, Dr. 


Pla @ and date of purchase ; Dollars. C'ts. 


Cantonment, Tongue For fourteen thousand and seven 


river, M. -T., No- hundred (14,700) pounds of hay, 
vember 25th, 1876. al thirty-four dollars and sevently- 
five cents (S54.75) 1 | nn 2009 30 
Two hundred & fifty-five ,*6; dollars_-....-..--.. 255 36 


Purchased in open market at the contract rates, the contractor 
having failed to supply the post. 
Approved. 
(S'gd) J. N. G. WHISTLER, 
Lit Col. Sth Inf. Commanding. 


certify that the above account Is eorrect and just, and that the 
articles have been accounted for on my property-return forthe quar- 
ter ending on the 31st of December, 1876. 
(S'o'd) EDW’D L. RANDALL, 
| lst Lt oth Inf., A. A. (Juarterinastey, Gh S. A. 
Reeeived at St. Paul. Minn.,. the 30 of December, 1876, of Major 
B.C. Card, quartermaster, U.S. Army, the sum of two hundred: & 


tiftv-five (255) dollars and thirty-six (56) cents, in full of the above 
account. 
{S’o'd) 


— 


mee 


» WASHBURN. 
(Signed in duplicate. ) 


(Indorsed:) Form No.9 Voucher No. 25, Abstract A. Deeem.- 


Fpspemae | re } 


Gis Ae toe Mees PANE PERI et ey oe yy LIGIER See een re 
a hak an tures US : Re PPT Ore ake tee: oh Ae ¥ 
ORNL Ha PR tee ee as ee 
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ber. 1876. LL. Washburn. $255.36. Paid Dee. 30th, 1876. Check 
No. 10306; date, Dec. 30; amount, $1,604.95; depository, Chicago, 
[1]’s. | 
True copy. 
(S’o"d) B.C. CARD. 
(uarternaster, U. S. A. 
Form No. 9 Voucher to Abstract A. 


The United States to George Mace, Dr. 
Dollars. ¢ 


= 


Place “and Lists ov] pure hiss ~. 
Cantonment, Toneue lor thirteen thousand (15,000) 
river; M. T., No- pounds hay, at thirty-four dollars 
vember 25th, 1576. & seventy-five cents (S54.759) per 3 ; 
ORD SAMBO HGS SS. Oo Ie 225 S6 
Two hundred & twenty-five 758, dollars_.-----..--. 225 86 


Purchased in open market at the contract rate, the contractor 
bits nig triled to supply the post. 
Approved. 


(S'o'd) 


J. N. G. WHISTLER, 
Lt Col. dth Inf. Commanding. 


I certify that the aboye account is correct and just, and that 
the articles have been accounted for on my property-return 
for the quarter ( nding Ol} the otst of December, S76. 

(S’o"d) | E’W'D L. RANDALL, 
lst Lt oth Inf., A. A. Quartermaster, U.S. A; 


Reeeived at Saint Paul, Minn... the 30 of December, 1S76. of Major 
Be Gard: quartermaster, Bs. Ariny, the sum of two hundred AY 
twenty-five (225) dollars and eighty-six (S6) cents, in full of the 
above account. 

(S’e'd) GEORGE MACE, 

(Signed 11) duplicate. ) 

~(Indorsed:) Form No. 9 Veucher No. 27, Abstract A. Deeem- 
ber, ISv6. George Mace. $225.86. Paid Dee. 80th. 1876. Cheek 
_NO. LODO: date, Dee, OUth: amount, ST GOLDS : depository, Chicago, 
H's. . 
True copy. ; | 
(Sed) B.C. CARD. 
(Quart ryuvaster, U]. S. A. 


Under the telegraphic Instructions of the chief (). M. of the dept. 
dated St. Paul, Minn., Aug. 9, 1876, the post Q. M. at this post will 
purchase one thousand tons of hay, nore or less, under the terms ol 

the above proposition, 
| (S’e'd) W. B. HAZEN, 
Col..Oth Inf... Bvt Ma). Gen’, Comimending Post. 
Fort Buford, D.T., Aug. 29, 1876. 


Prue COPY. 


(S’e'd) FRED. W. THIBAULT, 


lst 6th U.S. Lif. d 
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(Form No. Voucher to Abstract A.) 
The United States to Leighton X Jordan, Dr. 


Regular supplies. 
Place and date of purchase. : Dollars. Cts. 
Fort Buford, D. T.,) For one hundred and _ fifty-five 
January 27, 1877. thousand two hundred and tour- 
teen (155,214 ) pounds, bel Whig sev- 
° | | enty-seven and 1214 tons of hay, 
at S100 perton of 2,000 pounds. — 1,015 538 


Purchased in open market as per authority hereto attached. 


I certify that I have Inspected the above hav; that it is of good 
merchantable quality, and that it was properly and securely stacked. 
: (S’o"d) D. TH. MURDOCK, 
Captain Ot) Infantry, Special Inspector. 


I certify that the above account Is correct and just, and that the 
articles have ee ee eee for the quar- 


ter ending on the olst of March. 18a é. 
(S’y"d) CHAS. G. PENNEY, 
iu lst Lieut. and Regt Quartermaster, 6th Inf. A. A. U.S. 


feo: Received at Saint Paul, Minn, the 19 of February, 1877, 
Major B.C. Card, quartermaster, U. S. Army, the sum of 7 
one thousand five hundred & thirteen (1,515) dollars and thirty- 
three (53) cents, in full of the above account. =| 
(Signed in duplhieate:) 4 
| (S’o'd) | 3 LEIGHTON & JORDAN. if 
(Indorsed :) Form No.9. Voucher No. 10, Abstract A. February q 
| 7 IS77. Leighton & Jordan; $1,015.55, paid 19th February, 1877. Pe 
ww Check No. 10364; date, February 19, 77; amount, $1,515.33; de- . 
pository, Chicago, IIs. 4 
ruc Copy. 4 
(Sgd) B. C. CARD, . 
Cu Sie shonstini [ ‘. A # 
(Form No. 9. Voucher to Abstract A.) 
- The United States to Henry Davis, Dr. 
Place and late of purchase. Dollars. Cts. 
Cantonment Tongue’ For eleven (11) tons of hay, at fifty 
river, Montana, dollars ($50) per ton......-.--~.- 550 OO 
December ost, : 
INif 
Bisa ieliadieed maid RE ORIOSe ccc cde rf | 
> 


420 — JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN &T AL. 


Purchased in open market at the lowest market rate, the contractor 
having failed to supply the post. 
Approved. 
| (S’e'd) ne SIMON SNYDER, 
em Captain Sth Infantry, Commanding Post. 


I certify that the above account is correct and just, and that the 
articles have been accounted for on my property returp for the 
quarter cnding on the 31st of December, 1576. 
(S’o'd) : EDW’D L. RANDALL, 
| Ist Lt. Sth Inf., A. A. Quartermaster, U. S.A. 


Received at Saint Paul, Minn.,the 9th of March, 1877, of Major 
B. ©. Card, quartermaster, U.S. Army, the sum of five hundred & : 
fifty (290) dollars, in full of the above account. 

(Siened 1) duplicate.) 

(S’o"d) HENRY DAVIS. 

(Indorsed:) Form Ne. 9. Voucher No. 1, Abstract A. Mareh, S77 
Ilenry Davis, SooOL00: paid %h of March, S77. Check No. Wed’ 
date, M’ch 9th, 1577; amount, 3550.00: depository, 2d Nat'l B’k, St. 
Paul. 

Prue copy. 

(Sod). : B.C. CARD, 
(Juarterniaster, tC Se 


745 | (Form No. ® Voucher to Abstract A.) 


The United States to Hl. Davis, Dr. 


Piaceand date of purchase. Dollars. Cts. 
Cantonment Tongue lor thirteen thousand eight lun- 
river, M.'T., March dred pounds (15,800) of hay, being 
Gth, IS77. six and nine-tenths tons (6,%), 
at thirty-four dollars and seventy- 

five cents (834.75) PEP tO. 4. nce! - Zae ae 


Two hundred and thirty-nine dollars & seventy-seven cents. 239° 77 


Purchased in Open market ‘ut the contract rates, the contractor 
having failed to supply the post. 
Approved. | 
(S'e'd) SIMON SNYDER, 
Capt. oth Inf. Commanding. 


| certify that the above account is correct and just, and that the 
articles have been accounted for on my property return for the 
quarter ending on the dist of Mareh, 1S77. 


(S’e'd) EDWD L. RANDALL, 
lst Lt. 5 lif., A. A. Quartermaster, U. S.A. 


Reeeived at Saint Paul. Minn., the 19 of April, S77, of Major 
b. C. Card, quartermaster, U.S. Army, the sum of two hundred and 


Se ee ee te he ee Pe oth REP 8 eee 
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thirty-nine (239) dollars and seventy-seven (77) cents, in full of 
the above account. 
(Signed in duplicate.) 


(S’o'd) H. DAVIS. 
(Indorsed:) Form No. 9. Voucher No. 11, Abstract A. April, 


ISvv.) tl. Davis, $259.77. Paid 19th of April, 1877. Check No. 
1205; date, April 19th, 1577; amount, $239.77; depository, Ist Nat’ 
B’k, St. Paul, Minn. 
‘True copy. 
(S’ord) B. C. CARD, 
(Juartermaste r, U.S. A. 


HeapQuartrers DerpaARTMENT OF DAKOTA, 
OrFICE CHIEF QUARTERMASTER, 
ST. PAUL, MINN., Sept mober Sth, (S77. 

The Quartermaster General, Washington, D. C. 

Thro’ chief quartermaster Mil. Div. ot the Mo., Chicago, Ills.) 

Sik: In the matter of the claim of Campbell Kk. Peck, to be relieved 
from certain obligations growing out of a contract with the United 
States for furnishing and delivering hay and wood at the military 
Post Near Tongue river, M. T., and that he be paid for wood deliy- 
ered, &e., [ have the honor to submit the following report, in connee- 
tion with and supplementary to my report of the 50th of June, 1877. 

The last two pages of that report embraced a statement in the case, 
so far as shown by the reeords then on file in this office, and set 
forth that the claimant had furnished 2,7502 cords of wood only, 
under his contract. and that be was then indebted to the United 
States on account of said contract in the sum of S1L7,189.51. 

It now adppcars that there was a further delivery of wood, 
746s viz., 8,249) cords, the report of and the vouchers for which 
have just been received at this office. 
Theretore the following is respectfully submitted as a statement of 


the claim in lieu of the statement on pages 10 and 11 of my report 4 
of June 50, 1877. 3 

Campbell Ix. Peck has furnished at Tongue river, under his con- a 
tract of IS7b6— ¢ 
sept. D0. 1876. 200 eords wood. li, TA OGG as we SB? 595 OO Es 
Net. oC ee “ ging inne eye PS, Wt 18,254 20 if 
Dec. 30, 3421 i et Be Oe 2 962 622 : 


) 
June 30, 1877. 3,2 


Total. (C0) cords wood. («4 SSD per cord S51.900 ()) 


And failed to furnish the hay cls required by the contract, and be- 
cause of such failure the Government was compelled to supply the 
deficiency, 1 the manner provided by article lV of the contract, and 
this it did at the following cost: 
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1,621 lbs. hay purchased by the A. A. Q. M. at Tongue 

TAIOL,; BE NE PO cd ns caer wen reie wee S1591 91 
23,212 lbs., purchased as above, (@ $50 per ton----.-- D580. 3 
There was ‘sent from the vicinity of Fort Buford, to 

sup yply the deficiene y re ferred to, 607,705 pounds of 

hay, 24,000 pounds of which were used at Glendive, 

and 234,708 pounds were fed to the animals of the 

teams employed in hauling the hay to Tongue river, 

or unavoidably lost in transportation, thus making 

the quantity delivered at Tongue river 348,997 

pounds, and it cost, including the original price of 


the hay, the price of hauline and of transportation — S465,867 45 
4 ? 
lo3,S30 pounds chargeable to contractor ------------ S$419.0359 67 


The eontractor is e mntitled ty) eredit for contract price 
of this hay, viz... 834.75 OO OR is, ican sient ear ec S.050 O4 
Also for 6,000 ootdn of wood furnished, (@ $8.65 _ ._ -- O1,900 O00 


AUN 9900 O4 
Deducting the cost to the Government of hay purchased 
ouiyiee of ‘the contract, to supply the deficiency 
caused by the claimant’s fatlure to comply with the 


terms of his contract as above _________--__-- S49,059) G7 


A balance is found due him of ~~ _. .- ~~~ _ Ret ee SLO9O19 57 


ln this eonnection | remark that [T have funds on hand on ae- 
count of the appropriation for regular supplies for the fiscal vear 
IST6—77. from which the above specified balance ean be pad, 


4095 ) IST7G. 


Very respectfully, vour obedient servant, 
(Sig.) | BENS. ©... CARD. 
Bre dv. Brig. ey, neral, UT]. N. A. Chief Quart ryvaster. 
A true COPY. 
(Sig.) BC: CARD. 
; (uartermaster, U. 8. A. 
747 HrapQuarrers DEPARTMENT OF DAKOTA, 
aiid CHIEF QUARTERMASTER, 
. Pau, Mrxy., Sept. 8th, 1877. 
The Quartermaster General, Was shicg ton, D.C, 


(Phrough chief quartermaster Mil. Div.of the Mo.. ( ‘hicago, [1]’s.) 

Sin: Inthe matter of the claim of Campbell IK. Peck to be released 
from certain obligations zrowing out of a contract with the United 
States for furnishing and delivering hay and wood at the military 
post near Tongue river, M. 'T., and that he be paid for wood deliy- 
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ered, ete., I have the honor to submit the following report in con- 
nection with and supplementary to my report of the 30th of June, 
Sie. 

The last two pages of that report embraced a statement in the case 
so far as shown by the records then on file in this office,and set forth 


that the claimant had furnished 2,750) cords of wood only, under 


his contract, and that he was then ind ‘bted to the United States on 
account of said contract in the sum of $17,189.51. 

[lt now appears that there was a further delivery of wood, viz., 
»,2493 cords, the report of and vouchers for which have just been 
received at this office. 

Therefore the following is respectfully submitted as a statement 
of the claim in lieu of the statement on pages 10 and 11 of my re- 
port of June 50, 1877. 

Campbell Ik. Peck has furnished at Tongue river, under his con- 
tract of 1ST7T6— 


4 


Sept. 80th, 1S76. 300 eords wood, at 85.00. ied sles kk nat S?2.595 O00 
Nav. Soth “. 2306 * =: BO eee 
Dec. 30th,  “ O42} “ Tg rena | Maen apes aa aie 2,962 623 
June 30th, 1877. 3,2491 “ sO 28,108 173 

Total. H.OO0 ve (a. SS.65 per eord_. S$51.900 OO 


And failed to furnish the hay as required by the contract, and be- 
cause of such failure the Government was compelled to supply the 
deficiency In the manner provided by article 4 of the contract, and 
this it did at the following cost: 
91,621 Ibs. hay purehased by the A. A. Q. M. at Tongue 

Stool 9] 


river, (@ $34.75 per ton. ...---. re daae de Seats ; 
3.212 Ibs. purchased as above, (as. 50.90. ee pie DSO 5] 

There was sent from the vicinity of Fort Buford, to 

supply the deficiene V referred to, 607.705 pounds of 

he av, 24.000 pounds of which were used at Glendive, 

and 234,000 pounds were fed to the animals of the 

teams emploved in hauling the hay to Tongue river, 

or unavoidably lost in transportation, thus making 

tho quantity delivered at Tongue river 548,997 

pounds, and it cost, including the original price of 


*)° 


the hay, the price of baling and of transportation —- S46,S67 45 
465,830 pounds chargeable to contractor....-..----- = $49,059 67 


The contractor is entitled to eredit for contract price ot 
this hav, viz., $34.75 per ton ----- = REE $8,059 O4 
Also for 6,000 cords of wood furnished. s at $8.65 GE 51.900 00 


SON 959 O4 
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748 Dedue ‘ting the cost tothe Gove rime ntof hs ay pur- 
chased outside of the contract, to supply the 
defielenc y cause ve by the eclaimant’s failure to ecom- 


ply with the terms of his contract as above__---.-- $49,039 67 


A balance is found due him of _------------. $10,919 37 


In this connection T remark that I have funds on hand on account 
of the appropriation for regular supplies for the fiscal vear 1876-77, 


from which the above specitied balance can be paid. 
oie 
-1S76. 


Very respectfully, your obedient servant, 
(S'pd) BENJ. C. CARD, 
Bvt Brig. Gen'l, Chief Quartermaster. 


(l°irst endorsement.) 


figkapa’r’s Min. Div. or Missourt, 
OPrFICE CHIEF QUARTERMASTER, 
CHicaAGo, Iii’s, Sept. 11th, US77. 


Respectfully transmitted. 


(S'e'd) $8. B. HOLABIRD, 
DD puty Or Mr General. 
(S'o'd Ivy) JAS. ‘NL MOOR EK, 


Major and (Juartermaste ran ¢ harge of Office. 
(Seeond endorsement.) 


War DerartMENT, 
(JUARTERMASTER-GENERALS OFFICE, 
WASHINGTON, ID. C., Sept. 14, 1877. 

Respectfully submitted to the Honorable the Secretary of War. 

[t appears by this supplementary report of the elnief (). M. dep't . 
of Dakota that there is due thiscontractor, after deducting the amount 
of expense Incurred by reason of his failure to supply the hay ealled 
for in his contract for Tongue River post, SLOT957. 

The United States being thus tndemnified on account of this con- 
tractor’s default, no suit in this case is necessary. Attention is in- 
vited to the report of iis bape on’ this ease to the Honor: ible Secre- 
tary of War, dated July 22, 1877; the settlement should be made by 
( ‘ol. ‘ard on the voue he rs in the ease. 

(S'o"d) M. C. MEIGS, 
COuarte rmeaster General, Bvt May. Gen'l, U.S. A. 


(Third endorsement.) 


Respectfully returned to the Quartermaster General of the army. 
The elaimant will now be paid the sum of $10,919.37, as recom- 
mended by the within re port. This de ~p 't ean allow no ereater sum. 
butin order that claimant may bring suit for the recovery of an alleged 


3 S ™ te . BA ~ x ae 
ee io Srey Bears Ss Ao i I EN te 


ecient wag aang tn Nag ae 
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balance, he will be required to receipt for the above amount, as the 
sum found due and allowed by the War Department, and will not 
be required to execute a receipt in full of all demands under his 
contract. Payment to be made by Major Card, if he has funds on 
hand available. 
(S'g’d) GEO. W. McCRARY, 
Secre tary of War. 
War Dept., Sept. 20, 1877. 


749 (Fourth endorsement.) 


Wak DEPARTMENT, 
(JUARTERMASTER GENERAL’S OFFICE, 
. | WASHINGTON, D. C., Sept. 22, °77. 
Respectfully returned to Maj. Benj. C. Card, Q’r M’r U.S. A., chief 
qrmr Dept. of Dakota, St. Paul, Minn. (through chief q’r mil. div. 
of the Mo., Chicago, Iils.), for payment to claimant of the sum of 
$10,919.57, as authorized by the Honorable Secretary of War in 
third endorsement hereon. 
(S’e"d) M. C. MEIGS, 
Ouarte rmaster (ren {J Ss, Pi Bot. May. Gen l. Uy N, A. 


(lifth endorsement.) 


= ~ Hirapa’rs Min. Div. or THE Mo., 
Orrice CHIEF QUARTERMASTER, 
* CHicaGo, Sept. 27, 1877. 
Respectfully transmitted to Major B.C. Card, chief quartermaster 
dept. of Dakota, St. Paul, Minn. 
(S’o'd), L. B. HOLABIRD, 
Deputy Or M’r General, C. (). M. M. Div. Mo. 
True copy. 
(S’o'd) B. C. CARD, 
i (rmaste r U.S A. 
‘< Bae (Form No. 9.—Voucher to Abstract A.) 
The United States to Campbell Kk. Peck, Dr. 
Place and date of purchase. | Dollars. Cts. 
Cantonment, Tongue’ For three hundred (500) cords of 
river, M. T., Sept. soft wood, ( eight dollars and 
30th. ] S76. sixty-five ¢. (SS.65) per cord... 2 OD (ht) 
a ; 
Twenty-five hundred and ninety-five dollars _--------- 2.595 00 


Purchased under contract of Campbell Kk. Peck for hay and wood 
dated August 17th, 1576. 
Approved. . 
(S’o'd) J. N. G. WHISTLER, 
Lt. Col. 5th Inft.. Commanding. 


04—170 


es 
> 
ee 
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[ certify that the above account is correct and just, and that the 
articles have been accounted for on my property return for the 
quarter ending on the 50th of Septem ber, S76. 

(S’o'd) KDWD. L. RANDALL, 
[st Lt. oth Inf., A. A. Quartermaster i a A. 


750 (orm No. $.—Voucher’ to Abstract A.) 


The United States to Campbell K. Peck, Dr. 


Place and date of } Hitse, Dollars. Cts, 
Cantonment Tongue  Fortwenty-one hundred and eight 
river, M. 'I., 25th (2108) cords of soft wood, at 
November, 1S76. elght dollars and _— sixty-five 


cents (85.65) per eord —__ 


— 


Kighteen ‘thousand LWoO hundred and thirty-four dol- 
18,254 20 


lars ~ 1 AEs don, ae as Ca ai RUS gant ee Ek SY 


Purchase | under contract of Campbell Ne Peek for wood, Aucust 
7th, 1876. 7 . 
Approved. 
(Sod J. N: G. WHISTLER, 
Lt. Col. th Tif. Commanding. 


[ certify that the above account is correet and just, and that the ‘ 
articles have been accounted for on my property return for the 


rending on the 3ist of December. LS76. 


16 “7 } i} 
(Qua roer chiding 
’ 


(S’e'd) EDW'D L. RANDALL, 
| 3 | sf. Lt. oth Luf., (Juarte rnvaster, U. S. A. . 
(l-orm No. 9 — Voucher to Abstract A.) 


The United States to Campbell IX. Peck, Dr. 


Place and da  purchas . Dollars, Cts. 
Cantonment Tongue — For three hundred and forty-two and 

river. M.. 't.. De- one-half (H422) eords of soft wood, 

cember dist, S76. at eleht dollars and sixty-five cents 


Bo ee ee 


(85.65) per cord. 


Twenty-nine hundred «& sixty-two §2,.._.._._...... 2.962 62 
Purchased under contract with Campbell IX. Peek for wood, Au- 
gust 17th, 1S76 


: Approve d. 
 (s'e'd) S. SNYDER, 
Capt. oth Inf. Commanding Post. 


- Leertify that the above account is correct and just, and that the 
articles have been accounted for Ol mv property return tor the 
quarter ending Ol} the ist of December, LS /. 
(S’o"d) ) EDW’D L. RANDALL, 
l si if oth Inf. A. A. (Juarte rniaste r% U SN. A. 


SEE he aT VES ile Be pirmonr eae nme aah Cae beh Ss Gas Ss 


sa A 
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(Form No. 9 —Voucher Lo Abstract A.) 
The United States to Campbell Kk. Peek, Dr. 
Place and date of purchase. Dollars. Cts. 
Cantonment Tongue. For three thousand two hundred 
river, M. T., June and forty-nine and one-half 
30, 1877. (39,2492) cords soft wood, at eight 
dollars and sixty-five cents (8.65) 
= per I oe 2 ik ae 
Twenty-eight thousand one hundred & eight jj, dol- 
ESR MS Rao eR ee ge as A ei a gees ara 28,108 17 
TO] Purchased under contract of Campbell KK. Peek for wood 
August 17th, 1876. 
Approved. 
(S'o'd) NELSON A. MILES, 
Col, Sth Inf.. Commanding. 
| certify that the above ts correct and just, and that the articles | 
have been accounted for on my property-return for the quarter end- | 
Ing on the 50th of June, iS77. 
(S'e'd) BDW’D L. RANDALL, 
- - lst Lt. oth Tif. A. A. Qu triermaster, ( i S. A. 


ad (Form No. 9.—Voucher to Abstract A.) 


The United States to Campbell Kk. Peek, Dr. | | 
Place and date of purchase. Dollars. Ct 


(Cantonment kor the followin 
Tongue at military station, mouthof Tongue 
river, M. T. river, M. T., under a contract of Aug. 

17. 1876, with Major Bb. C. Card, 4 

chief qr. mr., Dept. of Dakota, for 

, levy ° id ] 1] ’ 14h ) : j vé 

SUpPpPIVITie abe mdeilvering atsald sta- 

tion SVO tons of hay and 6,000 cords 


y supplies delivered 


4 
<¢ * 


of wood, as per vouchers attached, e 
and report filed herewith. viz: 


oe 
fag as 


SMe IMT Ue rahe eaee MYR RN LL ee MOE RM RST Ce 
8 Nore te Tira | Pena Sg PN oe Oe PAR PR ele chem fy ce oh 
‘ . , . 4 . . 


of 


Sept. e ue, (). - tht) eords wood. 


| Nov. 25, 1876, 2.108 § “ do. | Total, 6,000 cords (a 
ie Dec. 31,1876, 342} “ do. ( $8.65 percord ___~ $51,900 00 


‘ 
(i, 39,2402 .“ do. J 


y 


June 30. 1S 


The contractor having failed to comply with the 
stipulations of his contract in supplying the hay as pro- 
vided for, the Government was compelled to supply the 

deficiency by purchase and otherwise, as provided for in 
| | article 4 of the aforesaid contract, at the following Cost, 
: VIZ: 
‘ 


rig.) hy 
CSTD OY 


Wits es 
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91,621 Ibs. hay, purchased by A. A. Q. M, at 


Tongue river, @ $54.75 per sr bah valerie $1,991 91 
23,212. Ibs. hay, purchased by . , Q M., 
a Toneue river, @ B50) per Bes geen ae DSO 3] 


818 QQ7 lbs. hi LY, from Fort Buford, cost. inelu- 
ding orien: al price of Me ay, cost of baling: and 
tr: insport: ition, We. See rm port herewith 46,867 45 


: AD O39 67 
Deduct contract price of said hay, @ S54.75. 8,059 O4 


Difference in cost chargeable to contractor, 


as porartivic:4 of contract...0. 2564s .> nbbeote 40,980 68 


SLO919 37 


I certify that the above account is correct and just, and that the arti- 
eles have been aceounted for on the property returns for the quarters 
ending on the 30th of Sept. and Sist of Dee., 1876, and 50th of June, 
IST7T7,of Lt. KE. L. Randall, 5 Inf’y, A. A. Q.M., as snown by vouchers 
herewith. ? 

(S'o"d) BENJ. C. CARD, 
(Quartermaster. 
iy 
Major b. C. Card, quartermaster, U.S. Aon, the sum of ten 
thousand nine hundred & nineteen ( 10,919) dollars and thirty-seven 
(37) cents, in full of the above account. as the sum found due and 
allowed by the War Department. 
: (Signed In duplicate.) 


(S’e'd) CAMPBELL Kk. PECK. 


(Indorsed :) Form No. 9. Voucher No. 2, Abstract A. October, 
IS77. Campbell K. Peck. $10,919,34.. Paid Sth October, 1877. 
Check No. 19517. Date, October Sth, 1877. . Amount, $10,9193)%p. 
Depository, Chicago, Ils. 


The within receipt for 810,919.57 is made as the sum found due 
and allowed by the War Dept., and is not a receipt in full of all de- 
mands, under the contract referred to Within, and is not to be con- 
sidered as in anywise as preventing the claimant from bringing suit 
for an alleged balanee due under said contract, or to prejudice his 
claim for such balanee in court. | 

St. Paul, Minn., Sth October, 1877. 


(Sed) CAMPBELL K. PECK. 
(S'o'd) BENJ. C. CARD, 


(Primaster. 
True copies. | 
(Sic) BENJ. C. CARD. 
Quart rniaster. Uy. S. AL. 


Articles of agreement entered into this seventeenth (17th) d: ay of 
August, in the vear of our Lord one thousand eight hundred and 


Reeeived at Saint Paul, Minn., the 8 ef October, 1877. of 
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seventy-six (1876), between Major Benjamin C. Card, quartermaster 
U. 8. A., chief quartermaster of the Department of Dakota, an 
officer in the service of the United States of America, and his sue- 
cessors in office, for and on behalf of the United States of America, 
of the first part, and Campbell kK. Peck, doing business under the 
firm name of Durfee and Peck, of Leavenworth, county of Leaven- 
worth, in the State of Kansas, of the second part. 

This agreement witnesseth that the said Major Benjamin C. Card, 
quartermaster U.S. A., for and on behalf of the United States of 
America, and the said Campbell IK. Peck, for himself, his heirs, ex- 
ecutors, administraiors, and assigns, have mutually agreed, and by 
these presents do mutually covenant and agree, to and with each 
other, as follows: 

[. That the said Campbell Kk. Peek, his heirs, assigns, adminis- 
trators, and executors shall supply or cause to be supplied and de- 
livered to the Quartermaster’s Department at the military station 
at or near the mouth of Tongue river, Montana Territory, eight 
hundred (SOO) tons of good merchantable hay, the delivery of which 
shall commence on or before the first day of October, 1876, and be 
completed on or before the thirty-first day of January, 1877, and 
the deliveries shall be at the rate of two hundred tons per month, 
or more, until the whole quantity shall have been delivered. Also, 
(6,000) SIX thousand cords of good soft wood, Or such other greater 
quantity of wood as may be required from time to time for the 
wants of said station during the fiscal year commencing July Ist, 
1876, and ending June 50th, 1877. 

IT. That the said Campbell K. Peck shall furnish and de- 
liver, at said station, the aforesaid wood and hav between the 
first of July, 1876, and the 50th of June, 1877, in such quanti- 
ties and at such time as the receiving officer may require, as set forth 
In article [ of this agreement, 

I1l. That the said wood and hay, when delivered, shall be sub- 
States, as provided lor by 


m= CY 
irda 


ject to Inspection on behalf of the Unite 
(reneral Orders No. S87, dated Headquarters Department of Dakota, 
October 3Slist, 1873. 

IV. That in ease of failure on the part of the said Campbell Kk. 
Peek, his agents, heirs, and assigns, party of the second part, to de- 
liver any part of the supplies as stipulated by this contract, then the 
party of the first part shall have power to supply the deficiency, by 
purchase or otherwise, and the said party of the second part shall 
pay the difference in cost, and any money due said party of the 
second part may be used and apphed to such payment. 

V. That payment shall be made in the customary manner, upon 
the delivery of the supplies, as stipulated In article | of this agree- 
ment, provided the voucher is complete, reciting that the hay and 
wood have been Inspected als required, and provided that the con- 
tractor is not indebted to the United States under article IV of this 
agreement, in the funds furnished by the Government for public dis- 
bursement, and in the event of the contracting officer being without 
funds when payment is due, then payment shall be made as soon 
thereafter as funds shall be received by him for that purpose. 
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VI. That the said Campbell IK. Peek, party of the second part, 

shall receive the sum of thirty-four dollars and seventy- live eents 
($4 7'a'o ) for eae ‘th and eve ry ton of two thousand pounds of li: iv, and 
cight dollars and sixty-five cents ($8.65) for each and every cord of 
weal delivered and accepted, : S tipul: ated in articles | and ITT of 
this agreement, and that at any idee when two hundred tons of hay 
and one thousand cords of wood shi: il] have been delive red, Inspected, 
and received, a voucher may be made up and payment made thi reon 
for one hundred tons of hay and five hundred cords of wood of the 
same, and thereatter for thi auc of hay and wood as delivered, 
until the last deliverv under this agreement, when the one hundred 
tons of hay and five hundred cords of wood reserved shall be paid 
for. 
VII. It is expressly understood that authority Is eranted to the 
party of the second part to cul hh ay and wood, for the Purpose of exe- 
cuting this agreement, Upot any bart of the muilit ry reserve ition al 
the aforesaid =tation: outs! ide of a eirele of one-half a mile from the 
adjutant’s office of that said hy 

Vill. That the sud party of the second prerrt shal] be entitled LO 
military protection in the execution of this contract or agreement 
\\ heneve f, from the host ilities ot the fodians., it Thi LV be deeme «| heces- 
sary by t post commander, whose duty it shall be to furnish pro- 
tection to ho extent of his power; this stipulation to give no founda- 
tion forany claim against the Government for damages from Indians, 
or for any detriment arising from their depredations or hostilities. 

IX. Tt is expressly understood that this contract or agreement 
shall not be so construed as to involve the CGrvernment in any 
obligation for the future payment of money in excess of the appro- 
priations for the fiscal vear ending June 30th, 1877. 

X. It is further stipulated and agreed between the parties to this 
contract that, Upon mutual agreement, it hav be changed, altered, 
modified, (oy abrogated, 1 Whole or 11) part : but ho such change, 

alteration, modification, or abrogation shall be Interpreted cls 
fof entitling the party of the second part to an increased rate or 

compensation over the rate or compensation specified tn article 
VI oof this agreement. 

AT. Phat no member of Congress, no officer or agent of the Govern- 
ment, ner anv person emploved in the public Service, shall be ad- 
mitted to any share in this contract or agreement, or to any benefit 
which May arise therefrom. | 

AIT. That this contract or agreement is made subject to the aly) 
proval of the comm: inding general of the Department of Dakota, and 
of the nuilitary division of Missourt. 

In witness whereof, the undersigned have hereunto placed their 
hands and seals the dav and date first above written. 


~ 


— 


fie 


(S’o'd) BENJ. C. CARD, 
, CJuarte } iaste) ; li § A. 
(Sod) CAMPBELL K. |? RC Ne 
ln presence of— 
(S’e'd) J. B. LOYD. 


(S’o"d) A.M. PETTCT. 


a ee a ad 


(20) twenty miles square, determined by a lin 


Tongue river 
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Hreapa’rs Derr. or Dakora, 
Paur, MINN., Sept. 4, 1876. 
Approved. 
ALFRED H. TERRY, 
Brig. Gen l. [ j S. A.. ( ond g Dept., 
By GEO. D. RUGGLES, 
Asst Ad)’t Gen'l. 


Herape’rs Min. Div. or tHe Mo., 
CHICAGO, S epl. 12, 1Sa' 
Approved by— 
7 PrP. H. SHERIDAN, 
Lieut. Gen. Com aq. 
(S'o'd) R. C. DRUM, 
Asst Adj't (re nl. 


(ieneral Orders No. 2.) 


— 


TIEADQUARTERS CANTONMENT AT Mot TH OF 


Tongue River, M. 'T., September 11t/ 76 
in accordance with instructions from Headqui irters De} pt. ol Da- 
~ land 


kota. that portion of the public domain, embracing an area ol 
ne drawn ten (10) miles 
north and south on the meridian, through a point at the mouth of 
Montana, and: (10) miles Cast and west of said hie- 
ps ie fe be reserved for use and oce ‘upation bv the military forces 
si United States. All persons not in the Government emp loy 
will be prohil ited from Occup ving the same without spechal prerri it 
from the com’d’g ofticer. The cutting of timber on said reservation 
ix strictly prohibited. 

Ly command of Col. N. O. Miles. 


(S'o'd) 


C. B. HARGOUS, 


Lieut - it Infantr UE Act g Adjutant. 
War DepaArRTMENT, : 
QUARTERMASTER GENERAL'S Orrick, December 14, 18 Pa 


“i 


. tru le copies of Papers (oT) file 


certify that the foregoing papers are 
in the office of the | Juartermaster General. 
HENRY CC. HODGES, 
Deputy (duart rmaste - (s¢ lied ral. Bs N. A. 
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ves} Kvidence for Claimant. 
Court of Claims. 


Camppett. KK. Peck ) 
Us, . No. 11832. 
The UnNirep STATES. 


lridex. 


Deposition of Robert C. Mathews .. : : Le «4 l 
SANBORN & KING, 
Attorine Ws of heecord. 


Deposition of Rohe va. Mathe ws, for Claimant, taken at Wash ington, D. 
to thie Ors, day of iy bruary, i878. 


John B. Sanborn, Esq., counsel for the claimant, and A. D. Rob- 
Inson, Esq., counsel for the réspondent. 7 

First general interrogatory by the commissioner. Please state your 
hamMe, Age, residence during the past Vear, your occupation, and 
whether vou haye any interest, direct or indirect, in the claim which 
is the subject of inquiry in this suit, and whether and in what de- 
gree you are related to the claimant. 

Answer. My name is Robert C. Mathews; my age is thirty years ; 
my occupation is that of stock-raising; my residence the past year 
has been Fort Buford, Dakota Territory; I have no interest, direct 
or indirect, in the claim which is the subject of inquiry in this suit, 
and Tam in no degree retated to the claimant. 


In response to interrogatories by counsel for the claimant, JON 
Bb. SANBORN, Eesq., the witness says: 

(Juestion.. Where were you residing in August and September, 
LS76 ? ; 

Answer. [T was at Fort Buford. 

Question. What were you doing at that time? 

Answer. About the Ist of September I was working for Leighton 
& Jordan, putting up hay. for them. 

(Juestion. Who are Leighton & Jordan ? 

Answer. Post-traders at Fort Buford. 

(Jucstion. Copartners 7 : 

Answer. Yes, sir; I believe so. 

(Juestion. What are their individual names ? 

Answer. Joseph Leighton and Walter B. Jordan. 

Question What time did you commence putting up hay for them ? 

Answer. About the Ist of Septem ber, S76. 

Question. Where. SBS 

Answer. At a place ealled Old Fort Gilbert, above the mouth of 
the Yellowstone about ten miles. 

Question. And how far from Fort Buford ? 

Answer. About eleven or twelve miles. 

Question. South of Fort Burford, was it ? 


_— —ooeeeerrlc oor rrr 
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Answer. Yes, sir. 
7ob Question. How much hay did you cut for them at that 
point ? 

Answer. In the neighborhood of 600 tons, and I think a very few 
tons over; I am not certain, though, of the exact amount. 

Question. In what capacity were you employed by Leighton & 
Jordan’? State whether you were a common laborer or a foreman. 
Answer. I was foreman for them, and had charge of the camp. 
Question. Tlow many men were there in their employ at that 

camp ? 

Answer. Part of the time I had thirty-five men, and I think as 
high as forty part of the time. 

(Juestion. What time did vou stop cutting ? | 

Answer. I think it was about the middle of October—about the 
20th of October. 

Question. Why did you stop cutting at that time? 

Answer. Because we cut all the hay that was fit to cut at that 
place. 7 

Question. How much hay had there been at that season at any 
time that could have been cut at the mouth of the Yellowstone ‘ 

Answer. Well, it was late when we commenced cutting hay ; if 
we had commenced at the usual season for cutting hay, in July, we 
might possibly have gotten a couple of hundred tous more, but not’ 
over that, at the outside. 

(Juestion. That is to say, SOO tons in all? 

Answer. Yes, sir; and perhaps not that much; but not over that, 
any way. 

Question. What was the character of the grass growing in the ten 
miles of country tving between where you cut and the Yellowstone ? 

Answer. It was not tall enough to cut to make hay of. It was 
nice pasture; short grass,and very good for stock to graze, but there 
Was not enough, so that you could cut it with a machine to make 
hay of it. 

Question. What instructions did you have from Leighton & Jor- 
dan when you commeneed to cut as to the quantity you were to cut 
and stack ? 

Answer. I didn’t ‘have any instructions about that from them; 
they didn’t tell me how much to cut. 

(Question. What were vour instructions as to the place where to 
cut 7% 7 
Answer. I was to cut hay wherever I could find it in that vicinity. 

Question. State whether there was anv other grass suitable for 
hay at the mouth of the Yellowstone or in that vicinity anywhere ? 

Answer. There was some cut right at the mouth of the Yellow- 
stone; I think about 200 tons. 

Question. When? 

Answer. That was eut in October. 

Question. State whether there was any other. 

Answer. No, sir; no hay cut. 

Question. Was there any that could be cut ? 

Answer. No, sir; there could not have been. 
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Question. Ilow far west or northwest had you been that summer ? 

Answer. Do you mean up the Yellowstone? I was up as far as 
the mouth of the Bighorn river, which empties into the Yellowstone, 
that summer. : 

(Jucstion. State whether you saw any grass suitable for hay in 
that country anywhere, except this that- you cut, and that which 
made the 200 tons at the mouth of the Yellowstone. 

Answer. I did not see any up there. re 

Question, Who cut the 200 tons at the mouth of the Yellowstone ? 4: 

Answer. Leighton & Jordan for their own use—for their own pe 


stock. 


‘ 


yi (Juestion, State whether you were protected by military eo 
escort while you were cutting. | e 
Answer. Yes, sir: we were. . | @ 
Question, State whether you recollect the claimant’s teams and — 
vang of men comme to that place to cut. = 
Answer, Yes, sir; | remember their passing my eamp where [ was (: 
eutting hay, ania they camped there at iy camp. 2 
(QJuestion. Phat place was known as the Yellowstone meadows ” Ps 
~Answer. Yes, sit. | s 
(Juestion. About what time was that’? ‘ 


Answer. I think that was about the 15th or 20th of September. 
fam not certain as to the date. but somewhere about that time. 


(Juestion. What did they have with them when they came? _ &§ 
Answer. I think they Jiad or twelve teamms—horse teams. | . 
(Qduestion. Any mowers ” 7 
Answer. I didn’t see any mowers; they had covered wagons; [but e 
l remember the foreman or the man in charge of the train telling B 


Mie Was vong to cul hay. | 


(The portion In brackets objected LO by eounsel for the United 
States. ) 


Question. Tad they any machinery for baling hay ? 
Answer. No, sir; he didn’t have any machinery for baling hay 
that. know of—not with him. 
(Juestion. State whether mowers were brought there at any time 
While you were there by the claimant, and machinery for baling. 
Answer. There was a machine brought there for baling somewhere 
along in September—perhaps about the Ist of September. 
Question. “About the time that Covkendall came along ? 
Answer. Yes, sir. 
(QJuestion.. Coykendall was in charge of the claimant’s teams and : 
men 7? | 
Answer. Yes, sir. ‘ae 
Question. Was that bailing machine left there ? 
Answer. It was lett at Buford, and [ used it to bale this 600 tons. 
(Question. For Leighton & Jordan? — 
Answer. Yes, sir. ; 
Question. State whether the claimant brought baling wire there. 
Answer. Yes, sir; there was wire with the machine. 1 
Question. Was that used by you t e 
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Answer. Yes, sir. 

Question. For baling the hay of Leighton & Jordan? 

Answer. Yes, sir. 

(Juestion. Do you know where the hay that was put up at Fort 
Buford that season was cut? 

Answer. No, sir; I do not. : 

Question. State whether it had been cut and put up previous to 
the cutting of this grass by you for Leighton & Jordan? 

Answer. Yes, sir; it was. 

Question. Do you know, of your own knowledge, what became of 
this hay that you cut and put up? 

Answer. Yes, sir; it was shipped to Tongue River cantonment. 

Question. At what time? 

Answer. It was shipped during the winter. I think thev eom- 
meneed hauling it in December. 

(Juestion. What was the quality of hay that you cul ¢ 

Answer. It was not first-class hay. 

(Juestion. [It was the best that could be obtained in that see- 

tion ? 
108 Answer. Yes, sir; it was the best that could be obtained. 
Along toward the last of the cutting frost came and caught it. 

Question. At the time Coyvkendall arrived with the claimant's 
teams and men how much had vou cut? 

Answer. I don’t know exactly, but to the best of my judgment I 
had in the neighborhood of 200 tons: perhaps 2oU tons. 

Question. Where did you cut that with reference to the meadows, 
In one place or round about ? 

Answer. [ cut it in several different places; perhaps four or five 
different places. 

(Question. State whether the larger portion, or about all that re- 
mained to cut was in the center of what vou had cut on the outer 
edge. 

Answer. The largest plece of grass that there was there I had eut 
around, because the center of if was wet and [| could not cut it with 
the machine. lf cut around the outside, and then had to wait until 
the Cehter dried out, and | Wweht to another place until that dried 
ont,and then went back and cut that. 

(Question. What is the character of the surface of the COUNLPY 1) 
that vicinitv where you cut; Is it prairie or timber ? 

Answer. It is prairie, with points of timber all along the river. 

Question. How much hay did vou cut per acre at the outer edge 
where you cut from this meadow ? 

Answer. I could not tell you exactly, but I should judge some- 
where in the neighborhood of a ton, ora ton and a quarter, per- 
haps, the heaviest of it. It was very light, any way. 

(Qjuestion. Then when you came to the high prairie, as I under- 
stand you, the condition oft the OTass Was just two or three inches 
high, and hit for grazing ? 

Answer. Yes, sir; between there and the mouth of the Yellow- 
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(Question. And the same was true west and northwest to the Yel- 
lowstone ; was the condition of the prairie the same as you went 
west and north toward the fort? . 

Answer. Yes, sir. | 

(Juestion. Were you aware last fall that General Hazen and the 
quartermaster there, Captain Penney, certified upon honor, one of 
them, that there might have been a hundred times, and the other, 
that there might have been a thousand times, as much cut as there 
was 7? 

“Answer. No, sir. | 

Question. How much more could have been cut than actually was 
cut at that place—at these Yellowstone meadows” 
~ Answer. As I said before, if we had commenced early in the sea- 
son we might, perhaps, have got 200 tons more than we did. 

Question. And no more than that? 

Answer. No,sir; not more than that, to the best of my judgment. 

Question. Did Leighton & Jordan communicate to you the pur- 
pose for which they were cutting that hay ? 

Answer. No, sir. 


(Cross-examination was waived by counsel for the United States.) 


Second general interrogatory by the commissioner. Do you know 
of any other matter relative to the cause in question ame | 4 you do, 
state It. 

Answer. IT don't think of anything else. 


R. C. MATHEWS. 


Subscribed and sworn to before me, this 19th day of February, 
IS7S. 


JAMES L. ANDEM, 


Commissioner of the United States Court of Claims. 
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Defendants’ Evidence. 
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Claimant’s Evidence. 
Cross-exntnination of Hl. c. Coy kendall (recalled) dh. > dhl elie a io es ‘i D4 


The Cross-Exumination of HH. ¢. Coyhke ndall, for Defendants, taken at 
Bismarck, Dak., on the 20th day of March, A. D. S78. 


Defendants’ counsel, J. Guilford, Esq.; claimant’s counsel, Walter 
Il. Sanborn, Esq. 

rs, & Coykendall being cross-examined by J. Guilford, isq., coun- 
se] for the United States, counse! tor defendant moved Lo strike out 
all the evidence in direct examination of the witness H. J. Coyken- 
dall as incompetent and irrelevant and immaterial. Counsel for 
claimant Opposes such motion and objects to same as too late and 
improper In every respect. 

H. C. CoyKENDALL, having been duly sworn, deposes as follows: 

Cross-question 1. You state. Mr. Covkendall, in your first answer 

that vou are not interested in this contract of C. kK. Peck with 
760 the United States; will you state whether he is indebted to 
vou with reference to said contract ? 

Answer. He is not. | 

Cross-question 2. State what knowledge you have of how many 
cords of wood that were required during the fiscal year of 1876 and 
1877 at Tongue River cantonment. 

Answer. My knowledge of the amount of wood required is this, 
that the command at the cantonment at Tongue river had all the 
wood they required for their use during the fiscal year ending June 
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30, 1877, and at that time there remained about 2,000 cords of wood 
at the post. 
Cross-({\ iestion 3. How do you know that there were 2,000 cords 
remaining, and when did you see the same? 
Answer. I saw the remaining wood about the 15th of August fol- 
lowing. [say about 2,000 cords; there might have been a few hun- 
dred cords more or less. | estimated it, judging from the amount of 
wood on hand, but did not measure It. 
Cross question 4. Where did claimant hire those nine terms, and 
did he hire them personally or by agent; and, if by agent, what 
was the name of agent that hired them ? 
Answer. The nine teams referred to were hired in Bismarck, Dak., 
by. agent. IT understood the name of the agent was John A. McLean. 
Cross-quc stion 5. What became of the supplies shipped by the said 
nine teams ? 
Answer. The supplies were consumed by the men and teams on 
their way from Bismarck to cantonment at Tongue river, and at 


that place. 

Cross-question 6. What disposition was made of the Mowers, 
sevthes, forks, and other haying utensils ? 

Answer. The mowers shipped on the first nine teams were taken | 
through to Tongue river, and were used in cutting some hay there. ' 
The. rest of the mowers were taken to Glendive, but. there being no 
use for them at the cantonment at Tongue river, it was thought not : 


hecessav’y to take them farther. The scythes and forks were ali taken 
through to Toneue river, as far as I know. | 
Cross-q ue stion 7. What became of the 220 sacks of flour, 2,000 
pounds of bacon, and large qui untity of or un referred to in your eXx- 
amibnation-in-chiet ? 
2 $ 
Answer. ‘The flour and bacon and a large portion of the gram and 
other supplies were shipped through to Tongue river, or consumed 
by men and teams while hauling the same. I think about 100 sacks 


of this grain was sold by the petitioner or his agents at Glendive, 

: ‘oe eae ; . ° . . 
being unable to haul it to Tongue river, owing to the inclemencey of ) 
the weather. When T[ left Tongue river,on the 23d of January, i 


IS77, there was left in the warehonse of the petitioner, to the best of 
my knowledge, about 70 sacks of flour, SO sacks of corn, and other 
supplies, which were being consumed by the men and teams in the 
employ of the petitioner cutting wood. 
Cross-question 8. How long a time ania at Toneue river in 
the e nip oy of the pe titioner f 
Ans Wer, I* Porn the 2 ) Od ot Septem ber, LS76. Lo the yar t | or 93d of i eG 


January, S77. Twas in the continuous employ of the petitioner 
from the 27th of August, 1876, to the 7th of February, 1877. | 
Cross-question 9. State whether there were any other supplies 4 
brought into said camp at Tongue river besides those you have ‘ 
mentioned: if yea, state what and how many. 
Answer. There were other supplies sent there by the petitioner. } 
| dont remeniber the exact amount. | remember at one 
761 time of receiving two barrels of sirup, a large quantity of 3 


bacon and shoul lers, several half-barrels of pickles, two or 
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three barrels of sugar, a sack of coffee, two chests of tea, 500 pounds 
of codfish. I purchased of the beef contractor for the Government 
about 6,000 pounds of fresh beef, paying therefor about $600. 

Cross-question LO. What did you pay for these hine teams men- 
tioned in vour direct examination as hired at Bismarck, Dak.? 

Answer. They were allowed $5.75 per day while on their way from 
Bismarck to Tongue river, and $4 per day after their arrival there ; 
this includes feed for men and teams. I mean to say the petitioner 
fed and furnished the men and teams in addition to paying them 
the amount above stated for their services. “[ mean by a team a 
span of horses or mules, wagon, and driver. 

Cross-question 11. What was paid the teams hired at Sauk Centre 
per day, Including teamster ” 

(Objected to by counsel for claimant as not cross-examination.) 


Answer. To the best of my knowledge, they were paid 860 per 
per month and their feed and furnishing, and allowed time from 
Sauk Centre to Tongue river. The above includes teamster. 

Cross-question 12. When did they get to Tongue River, and how 
many of them were there ? 

(Same objection als above.) 

Answer. They arrived at Tongue river on the 22d or 25d of No- 
vember, 1876. There were, | think, 50 teams. [ did not keep ahi 
account of the time or pay these men. 

Cross-question 15. In making the journey with those teams from 
Sauk Centre to. Tongue river in the autumn of 1876, were not the 


, 


teams supplied mostly from the feed obtained from the prairie * 
(Same objection as above.) 


Answer. When hay could be purchased they fed it, but when it 
could not be purchased the stock was allowed to graze, but they wer 
fed grain all the time While in the emiploy of the petitioner, their 
allowance being about a bushel of oats, or the same weight in corn 
per team per day. [only know this by conversing with the fore- 
man and men, they not being under my charge at any time. 

Cross-question 14. Were these men emploved at Tongue river to 
cut wood hired by the day, or did they cut by the cord ? 

Answer. The wood choppers were hired by the cord. They were, 
however, allowed time at the rate of S35 per month while ou their 
way to Tongue river, provided they worked for the petitioner until 
the contract was finished or he saw fit to discharge them. <A few of 
the choppers were at first hired by the day, for about a week - after- 


ward, they Were all paid by the eord The foreman, cooks, herders. 


were paid by the month; the teams by the day, as I have already 
testified. 


, 


Cross-question 15. What price per cord did you pay them‘ 

Answer. One dollar and seventy-five cents for green wood and $2 
per cord for dry wood. 

Cross-question 16. Did the petitioner purchase any wood from any 
parties at said Tongue river during said season ? 
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Answer. Ile did. 
Cross-question 17. Was it dry or green wood, or was it both ? 
Answer. It was dry wood. 
Cross-question 18. Did the parties of whom the petitioner pur- 
chased said wood deliver said wood at the place required by the 
contract 7 , 
Answer. They did. 
Cross-question 19. How many eords did they so purchase ? 
(O02 Answer. About 350 cords. 
Cross-question 20. State about how far said wood that he 
purchased was cut from said post. 3 
Answer. About a mile. 
C'ross-question 21. What price did said petitioner pay for said 
wood ? | 
Answer. Four dollars per cord, 
(Counsel for claimant objects to foregoing testimony as to purchase 
of and pavinrent for said 350 cords of dry wood as not ceross-eXaMl- 
nation, irrelevant, and immeterial.) 


Cross-question 22. State how many teams petitioner had employed 
in hauling wood that season, and give the dates and number of days 
each team was employed, as far as possible. 


(Same objection by claimant as last above.) | | ; 


Answer. Phe petitioner had during the month of September, 1876, 
2S teams of which | kept time. During the month of October, 50 
teams; during the month of November, 28 teams; during the month 
of December, 9 teams, and during January, up to the time I left, 
the 22d or 25d, 5 teams: these teams were employed hauling wood 
to the post and supplies from Fort Buford and Glendive to the can- 
tonment at Tongue river. [I think on an average about IS teams 
Were hauling wood COLDS stantlhy during the months of September, 
October, and November, IS76. This does not Include the 30 teams 
emploved by the petitioner at Sauk Centre, for which [ kept no time, 
they not being under my tmmediate charge. 

Cross-question 25. [low were the 30 teams from Sauk Centre em- 
J» loved, and did the ry haul dany wood ? 

Answer. These teams I understood were employed by the peti- 
tioner or his agents to assist in filling this contract. On their ar- 
rival at Tongue river they reported to me for dutv. Owing to the 
lack of hay and the searcity of grazing, there being snow on the 
ground at that timre, [deemed it inexpedient to set them to work, 
[ having at that time sufficient teams to haul the wood necessary to 
fill the contract. | 

Cross-question 24. ilow did you feed these teams that you did 
employ in hauling wood ? 

Answer. [fed each team each day 25 pounds of grain and allowed 
them to graze during the night pa Fe charge of migat berders, but 

: owing to the danger from Indians some of the men preferred to 
keep their teams up during the night and fe ed them on cottonwod 


bark. 


a 
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Cross-q uestion 25. How mahy eords of wood had been eut and 
delivered up to the time you left ? 

Answer. There had been cut about 5,200 cords wood and delivered 
2,700 cords; the amount above stated as cut is estimated, the amount 
delivered is exact measurement. 

Cross-q uestion 26, With reference to this 1.000 cords of dry wood, 
was not a large amount of it cut at or near one place ? 

Answer. The largest amount cut at or near one place is the amount 
| testified to as having purchased at S44 per eord. The balance of 
the 1,500 cords was gathered up at different places, within a radius 
of two miles from the fort; [ mean within two miles of the adju- 
tant’s office at the post. 

Cross-question 27. Was the balance of the 1,500 cords that were 
cut, mentioned in the last answer, standing when cut, or had it been 
felled by the Indians ? 

Answer. Some of it lad been cut down by the Indians, and some 
had been deadened by fire and blown down. <A very little was also 

standing. 
763 Cross-question 28. For what purpose did the Indians cut 
down these trees ? 

Answer. Probably it was cut down for purpose of feeding their 
poles, 

Cross-question 29. Was the price of $2 per cord paid for eutting 
the dry wood a uniform price for cutting all of said dry wood, or 
was there a different price paid for that which was standing from 
that that sas already felled ? 

(Objected to by claimant as not cross-examination, irrelevant, and 
Immaterial.) 


Answer. The price was uniform, I[ paid $2 per cord for cutting 
all of the dry wood, except perhaps of 150 cords which was cut very 
near the post, for which [ paid $2.50 per cord. This wood for which 
[ paid $2.50 was mostly large logs and exceedingly hard to split, 


and [ paid the additional fifty cents per cord for the purpose of 


avoiding a long haul. 

Cross-q uestion ou. State how much wood these teams hauled per 
load, on the average. 

(Objected to by claimant as not cross-examination, irrelevant, and 
immaterial.) 


Answer. On an average about one cord of dry wood and _ three- 
fourths of a cord of green wood. 

Cross-question 51. Did you ever measure the length of the roads 
or distances that the teams hauled this wood ? : 

Answer. I did not. 

Cross-question 52. How did you ascertain the average distance 
that they hauled the wood ” 

Answer. I estimated it. 

Cross-question 33. Other conditions being the same, did it not 
cost less to haul the dry wood than the green wood ? 

Answer. Yes, sir; it did. 

o6—170 
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+ rOSs- anges stion 3 L. Can vou state how many cords pe r acre that 


you cut at Tonguc River Cantonment of standing green wood ? 


Answer. I can’t state definitely. 
Cross-que stion 35. State whether this wood was cut in a regular 


forest, or was it wood growing on the banks of the stream, and give 


all the particulars concerning this country. 
Answer. The dry wood was very much scattered, and [ obtained 


iton the Yellowstone, both above and below the post, and was at 


considerable « xpense buildine roads to obtain it. Talso obtained 
some of the dry wood on the ‘iongue river; the green wood was 
mostly all cut along the Tongue river; cutting it in several differ- 
ent places. IT also cut some of the green wood on the Yellowstone 
river. There is very little green wood on the Tongue river, except 
at a distance of five or six mules from the post. Al the green wood 
that I did cut was obtamed uear the banks of this stream. There 
isa large body of green wood just below the post on the Yellowstone 
river, Which I was prohibited trom cutting. 

Cross-question 36. What kind of wood was this ? 

Answer. Cottonwood was all the wood that I did cut. 

Cross-question 37. Where you eut wood was it a prairie country 
or Was It a forest ? 7 

Answer. ‘The country around the post at Tongue river is alla 
plain country, with the exceptions of small patches of timber along 
the banks of the Yellowstone and ‘Tongue rivers. There is also ah 
island below the post which-has a considerable amount of timber 

on it. | 
TA Cross-question 5S. Then the wood extends up and down 
- the streams ” | 

Answer. It does. 

C ross-q Uestlon oo. About what distanee back from the streams 
does it exte nid ? 

Answer. On an average of, pe hi aps, 200 vards, and 1n many places 
there is scarcely any wood along these rivers. 

Cross-question 40. Then the greater body of this green wood was 
eut on the Yellowstone, was it not ? 

Answer. It was not. — 

Cross-question 41. How much of the green wood was cut on the 
Yellowstone ? 

Answer. I can't tell definitely; but up to the time I left I would 
think not more than 450 cords. 

(’ross- question 12. Was not some of th: aut les wood contr: ike « by 
the petitioner to be delivered at the Tongue River cantonment, at 
the place called for by the contract, under $3 per cord ¢ 


(Objected to as not cross-examination, irrelevant, and immate- 
rial.) , 

Answer. Ile did not. The petitioner was not on the ground him- 
self. I had exclusive control of the wood contract, and there was 
no dry wood put in at the post for less than $4 per cord. 

Cross- question 45. Tlow tar per day on an average did a loaded 


team, consisting of a span of horses or mules, travel on an average ? 


———— 
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Answer. On the road freighting they usually averagéd about 20 
miles per day. 

Cross-question 44. Does that include loading and unloading by 
the teamster?  - 

Answer. It would make no difference about loading or unloading, 
except some peculiar loads. 

Cross-question 45. How far per day on an average could a span 
of horses or mules draw upon a good three-fourths of a cord of green 
wood, provided they had no loading nor unloading to do? 

Answer. QO, from 20 to 25 miles. 

Cross-question 46. Tlow do you know that it was the intention of 
the petitioner to cut a large portion of the hay mentioned in the 
contract al the mouth of the Yellowstone, on what is ealled the Big 


~ Meadows ? 


Answer. I was told so by one of lis agents. 

Cross-question 47. Was you told so by the petitioner himself? 

Answer. [ was not. ae 

Cross-question 48. Before you went up to the Dig Meadows did 
you recelve any Instructions from the petitioner personally ? 

Answer. | did not. 

Cross-question 49. Then, of your own knowledge, vou do not 
know that petitioner intended to cut all his hay on said Big Mead- 
ows, do you ? 

Answer. The petitioner never told me that he intended to cut his 
hay at or near the mouth of the Yellowstone river; in faet, I did 
not sce him previous to starting up there; I only know his inten- 
tions in regard to cutting hay at that point from what I heard his 
agents say. 

Cross-question 50. From what agents did you derive this knowl- 
edge? 

Answer. From John A. MeLean and William Harmon. 

Cross-question 51. Were not your transactions almost entirely with 
sald McLane and Harmon ? 

“Answer. They were entirely. 

Cross-question 52. Do you know whether any effort was made by 
petitioner to procure hay at Bismarck and ship it to Tongue river? 

Answer. At the time of my departure for Tongue river the peti- 

tioner’s agents, John A. McLean and William Hflarmon, were 
160 talking about the practicability of procuring 200 tons of baled 

hay at Bismarck, and shipping it as far up the Yellowstone 
river cas possible, 

Cross-question 53. Was said Bismarck at that time the western 
terminus of the Northern Pacific railroad ? 

Answer. It was. 

Cross-question 54, Do you know whether said petitioner did ship 
any hay from Bismarck to fulfill said contract,or any portion thereof? 

Answer. I know they did not. 

Cross-question 55. You stated in your direct examination that pe- 
titioner did hot cut any hay on the Dig Meadows, because he was pro- 
hibited by the military authorities at Fort Butord. State whether 
you know he was so prohibited by said military authorities, 
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Answer. Not of my own personal knowledge. I was only told so 


| by one of the petitioner's agents. 
Cross-question 96. Do you know of your own knowledge whether 


there was a contract between General Hazen and Leighton & Jordan 

Answer. Not of my own personal knowledge. I have seen this 
certified copy of Lieut. Chas. G. Penny accepting the proposal 
Messrs. Leighton & Jordan for cutting one thousand tons of hay on 
the Yellowstone, and also a certified copy of a voucher issued to 
them in payment thereof, 


for cutting hav at the Bie Meadows, on the Yellowstone ? 


(ross-question T¥¢ When and where did you see such proposal of 


Leighton & Jordan, and acceptance by Chas. G. Penny and said 
voucher ? . 

Answer. Ina book entitled “Court of Claims, No. 118352, ¢ ‘amp- 
bell kK. Peek vs. United States,” proposal of Messrs. Leighton & Jor- 
dan, on page 3, acce pti ince of said proposals by Lieut. © has.G@. Penny, 
on page 4,and another book of same heading contains three bills 
for the same. 1 can say here I presume this is official. T don’t know 
it to be so 

Cross-question oS. You state in your direct examination that when 


you were on the way to Tongue river that 250 to 500 tons of the 500 ' 
to 700 tons of hiay was cut by Leighton & Jordan, and was in their 


possession. State how vou know that 250 or 500 tons had been cut 
at that time, and how vou know that Leighton & Jordan cut 500 to 
700 tons of hay on said meadow. 

Answer. [saw this hay on the Big Meadows in the stack. I did 
not measure it, but only estimated it. Twas informed at Buford that 
Leighton & Jordan were cutting this hay,and their foreman, Robert 
Matthews, told me that he was cutting for them while I was looking 
atthe hay. IT have seen all of this hay that was cut on the Big 
Meadows. IT know the amount sent to Tongue river and the amount 
consumed in shipping it there, and have also scen the amount. left 
on the Big Meadows until the following spring, 2nd was told the 
amount baled by the man in charge of the baling machine, and from 
these several sourees I made ny estimate, 

— Cross-question of low do you know how much was shipped 
Toneue river? 

Answer. T was informed of the amount received there by Lieuten- 
ant Randall, acting assistant quartermaster of that post. I have also 
seen What I presumed to be an official report of the amount sent 
there. 

Cross-que stion 60. Tlow do you know how much was consumed on 


the road ? 


Answer. IT knew about that time the number of teams the Govern- 
ment had hauling this hay, and estimated about what thev would 
necessarily consume of this hay. 

Cross-question 61. When vou were at the Big Meadows did you go 

as to them, and state over which part of them vou went? 
766 Answer. These meadows lay along the Ye Jlowstone river, 

and as [passed up the Yellowstone river by land I necessarily 
passed the entire length of them. In fact 1 saw all of them—the 
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Big Meadows. I passed up the Yellowstone on the right bank from 
a half a mile toa mileand a half from said river, and parallel with 
sald river. | 

Cross-question 62. In crossing the Big Meadows on vour journey 
up the Yellowstone, about how far from the Yellowstone river did 
you cross on the Big Meadows ” 

Answer. The Yellowstone river was distant from a fourth of a mile 
to a mile from where I crossed. 

Cross-question 65. About how far above the point where you 
crossed said Dig Meadows did Leighton & Jordan cut across said 
meadow with their machine, and state more particularly how they 
cut around said meadows with their machine ? 

Answer. ‘The hay on these meadows was not continuous, hut was 
in patches of from 5 to 50 tons in a place, and these were scattered 
over an area of perhaps 6000 acres. Some of these patehes were all 
cut and others were only partially cut. They had cut around all the 
patches of any considerable size. 

Cross-question 64. How do you know that it is 172 miles from 
ort Buford to cantoament at Tongue river, and 70 miles from Fort 
Butord to Glendive ? 

Answer. These were distances given me by the military of these 
respective posts. have travelled over if four times, ana | beheve 
it to be substantially eorrect at that time. 

Cross-q uestion 6. Llow Mmahy days does if take cl loaded team to 
make a journey from the Big Meadows to Tongue river and return ? 

Answer. When the roads are good they could make it In about 15 
or 16 days, but when they were bad it would take them much longer, 
say iz or &) davs longer. 

Cross-question 66. Do you know whether this distance from Tort 
Buford has been- measured or not ? 

Answer. I only know by what I was told by different military 
officers. They said it lad. 

Cross-question 67. Can you state more particularly the conversa- 
tion between General Hazen and Capt. William Harmon with retfer- 
echice to military escort ? 

Answer. | do hot remem ber the exXaAcHl conversation. 

Cross-question 67. Were you not at that time on your way to 
Tongue river to look for hay ‘g 

Answer. | was. 

Cross-question 68. Then neither of you stated to General Hazen 
that you had any particular meadow in \ lew on which to cut hay, 
hor that you wanted the eScort to protect Vou and thre wien employed 
In cutting said, hay ? . 

Answer. had Ho COT) ersation with Gene ral Hazen tut all. | heard 
Captain Harmon ask him for an escort to go with me as far as Gien- 
dive at least. I heard General Hazen refuse him, he stating that he 
here was no particular danger between Buford and Glen- 


though 
lar piace to (sen- 


Me 
dive. I heard Captain Harmon mention no partic | 
eral llazen to cul hav. xcepl he Walite d LQ send ye through. and the 


men and teams under my charge, to Tongue River post to cut all 
the hav there was in that vicinity. I did not hear all the conversa- 
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tion between them, but that is my recollection of what passed be- 
tween -them at that time. 3 
Cross-question 69. In your direct examination you stated that said 
hay transported to Tongue river ought to have been cut, baled, | 
167 and Lransporte “dl to said ‘Tongue River ‘post for, the sum not ' 
exceeding $120 per ton. How and in what way did you ar- 
rive at that conclusion, and cive the itemns and date there ‘of? 

Answer. I have lad considerable experience in cutting and baling | 
hav and freighting. It ought pot to have cost more than S12. per ls 
ton to cut and bale the said hay, and it ought not to have cost more | 
Shan $110 per ton to haul it to Tongue river, provided the Govern- 
ment had furnished the necessary military escort. [ make this 
estimate, that each team of two horses or mules could have, on an 
alVerayge, hauled 2,500 pounds, and could have, on an ave rage, made 
the trip in 20 days... Counting the price per day to each team to be 
5, and cost of feeding said team oe man at $1.25 per day, making 
cl price paid to each team to be SO.2 the total cost would be S125 
for every 2,500 pounds of hay de ace oe at Toneue river. 

Cross-interrogatory 70. Is it not customary for teatsters In trans- 
porting hay for so lone il distance 1 the winter-time LO feed their 
teadnis hav from the load that they are transporting 4 

(Objected to by claimant as not cross-examination, Incompetent, 
and immaterial.) 


Answer. A contractor would not unless the grazing was very 


poor. Government trains might. « 
Cross-question 71. What was the average distance, according to 
your estimation, that the 1,500 cords of dry weod were hauled ? 
Answer. About a mile and a half. | 
Cross-question 1Z. Van vou state where the steam hay-press and 
beater-press referred to in your direct testimony were purchased, and 
who purchased them, and what was paid for them ? 
Answer. ‘Phe steam hay-press, I understood, was purchased in 
Minneapolis, ly Captam Ifarmon; IT do not know its cost. The 
beater-press was purchased in Bismarek; nor do L know its cost. . 
. Cross-question 75. Were they new or second-hand when you took 
them up the river? | 
Answer. They were second-hand, had been used a little, but were 
t | In good condition, good shape, and good working order, as far as | 
know, : 
? Cross-question 74. You state that said beater-press and = steam- 
fr press In your direct examination were of a certain value when taken ~ 
by the Government. Do you know of your own knowledge whether | 
™ said presses were ever taken by the Government ? 
na! Answer. [ know that the Sovernincrt had them baling this hay 
of Leighton & Jordan’s; Ido not know whether the Government 
bought them or hired them for that particular job; I did not see 
70 them baling this hay, bet was told that they were so e mployed by 
at least twenty different persons. The engineer or person in charge 
of the steain-press informed me afterwards that he was employed 
- 
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and paid by the Government while baling this hay. This hay was 
baled in the tall of 1S76. 
Cross-question 75. Have you ever dealt in hay-presses, or bought 
and sold hay-presses ? 
Answer. No. 
Cross-question 76. ‘Then all You know about the value of them 
is from hearsay ? | 
Answer. I know the value of a beater-press, having had charge 
of several and knew the cost of the same. [ know nothing about 
the cost of a steam hay-press furt ber than what I have been told by 
others. 
Cross-question id. When and where were you first quarters 
erected when you went to Tongue river; the direction and 
76S distance from the flag-staff or adjutant’s quarters; the size 
thereof, and the material from which they were made ? 
Answer. Our first permanent quarters were erected about a half a 
mile from the post Just across ‘Tongue river. They were erected 


about from the 2d to the 10th of October. I had one cook-house, 20 


by 30 feet, built of logs, well chinked and daubed, with a dirt roof; 
one large building for the men, of the same dimensions as the cook- 
house, finished in the Sale Way: ohe store-room and othiece about Lt 
feet square, finished in the same way, and about 10 small cabins 
from 10 to 12 feet square, finished as the other buildings were. 

Cross-question 7S. What was the cost of the material used in the 
erection of buildings of said camp ? 

(Objected to by claimant as not cross-examination, Incompetent, 
and immaterial.) 


Answer. I do not know the cost of these buildings, as I kept no 
account of it. The material of which they were composed Cost 
nothing further than to haul the logs together and put them up. 

Cross-question 79. How many men, and how long were they em- 
ployed in erecting them ? 

(Same objection by claimant.) 


Answer. Altogether it must have taken 150 days’ work of men 
and about 30 or 40 days’ work of teams for all the improvements | 
put on that first permanent Camp. I mean the work was equivalent 
to 150 days’ work of one man and 50 or 40 days’ work of one team. 

Cross-question 80. How long thereafter was the second camp 
built ? | 

Answer. About the last week in November, 1876. 

Cross-question 81. State the number of buildings the second camp 
was composed of, their size, and material of which they were made, 
and the amount of labor in their construction. 

Answer. This camp, like the first one IT built, was composed. of 


logs. I had one cook-house, about 20 by 25 feet square, chinked 


and daubed and loop-holed, to protect myself against the Indians, 
roof covered with dirt; one larger lodging-house, 20 by 50 feet 
square(about), covered with dirt and loop-holed ; another small lodg- 
ing-house, about 15 by 20 feet square, and covered with dirt like 
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the rest: one office and store-room, about 1S by 20 feet square, and 
several small buildings and dug-outs, the number of which I don't 
exactly remember. ‘These buildings were about § feet high. There 
must have been at least 250 days’ work of one man in putting up 
those buildings, and at least 50 days’ work of one team in hauling 
logs ana othe 1% material together. | Mean by this the actual cost of 
construc ting this ¢ bli}? The material, besides the labor, eost about 
S20. 

Cross-question $2. While you were so constructing the second 
camp, were not the teams which were not employed in the construe- 


tion thereot « heaved In drawing wood ? 


Answer. Some of them were, others were not. 
Cross-question 55. I not 84 per day a high price for the labor oft 


“) lhbaan 7 


Answer. It was not at that time and place. Most of my men 
were chopping wood by the cord,and could make that easily. It was 
the common price paid by other citizens around the post. 

('ross-question S4. Did said 4 per day include board and lodg- 
Ing ? | 
Answers If I boarded the men I had to pay them $5 per day, and 


if they boarded themselves | had tO pay them St per divy. 


Cross-question So, Did not the Government hire good axe- 


7609 men at that time at the rate of S45 per month and rations, it 


being about one-half the price vou have mentioned ” 

Answer. They did, to the be i of my knowledge and belief; the 
men working for the Government only eight hours per day. 

Cross-question $6. Is not 8S per day a high price for a team and 
teamster ? | 

Answer. It was not at that time and place. It would cost at least 
3 per day to feed a team on grain alone, and SL per day to board 
the teamster, thus leaving $4 per day for wages for man and team. 
The Government at this same time was paving $5 per day, furnish- 
Ing team with grain and rations for teamster. 

Cross-question 87. [Is not $1.75 a high price for transporting a 
cord of wood for two miles, or 87} cents per mile, whien there is no 
loading or unloading to do? 

Answer. Ordinarily ‘t is. 

Cross-question 88. Then there were no eamps erected beyond the 
ten-mile limit as mentioned in the a testimony ? 

Answer. ‘There was none. 

Cross-question SY. Was not $4. 16 per bushel a high price to pay 
for oats? 

Answer. [t was a high price, but not unreasonable at that time 
and place. 

Cross-question 90, When the said choppers cut up the green tops 
mentioned in your testimony, how did they pile the wood ? 

Answer. Generally in about. half cord piles. 

U rOss- ue stion 91. sf OU sti te Ol) } ive a4 ot your printed testimony 
the petitioner was damaged $5,000 by being delaved by the various 
orders. of the Government, previously mentioned in your testimony. 
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Will you give the items of damage and the manner in which he was 
damaged ” 

Answer. One great element of damage to the petitioner was the 
delay caused by these various orders. It made the fultillment of 
the contract almost impossible until the following summer. He had 
ample supplies, men, and teams to have filled this contract by Jan-_ 
uaryv 10, IST7, and would have done so had he not been delayed by 
these orders. He had to discharge men and teams on account of 
the depth of snow, being impossible to graze them after that time. - 
Ife had to hire men and teams in the following spring and send 
them to Tongue river to finish up the contract. 

Cross-question JZ. Most of this damage then arose from the deep 
snow coming before vou had finished the contract, was 1t not? 

Answer. | should say not. This damage of 85,000 that I speak 
of in miy direct testimony resulted from these various orders of the 
mulitery at Tongue River cantonment. 

Cross-question 93. If the deep snows had not come until a month 
later could you not have finished this job that winter notwithstand- 
ing the orders of the commander of the post at Tongue river’? 


(Objected to by claimant as not cross-examination, Incompetent, 
and immaterial.) 


Answer. I don’t think [ could. 

Cross-question O4. How deep was the snow when vou left Tongue 
river that season? : 
: (Same objection by claimant.) 


Answer. It was about a foot deep and drifted very badly. 
Cross-question Ho. Did you draw any of this wood on sleds, and 
had vou any sleds there * 


} 


Ti0 (Same objection by claimant.) 


Answer. [| did mot: they had no sleds there. 
Cross-question 96. Can vou tell how much money was paid out in 
consequence of sending these teams home, and to whom paid? 


(Same Ob ction by claimant.) 


Answer. | dont think | said that I sent anv teams home. 

Cross-question 97. You state in your cross-examination that up to 
the time of vour leaving Tongue river in January,, 1877, that 2,750 
cords of wood had been hauled. flow much of that was dry wood, 
how much of that was cut from green tops, and how much was cut 
from standing timber? 

Answer. I cannot give the exact amount. There was something 
over 1,500 cords of dry wood, and I think a little over 400 cords of 
ereen wood cut from the tops of trees that had been cut down by the 
militarv. The remainder was from green timber. 

Cross-question 98. Then the remaining 5,250 cords—vou do not 


know how much it actually cost to haul it, do you? 
Answer. I do not. 
5p{/—1 70 
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Cross-question 99. Tow was the hay on said Big Meadows cut, by 
machines or sevthes? | 

“Answer. When T crossed the Big Meadows I saw nothing but ma- 
chines cu ting. I do not know whether they used scythes Or not. 

Cross-question T0Q. How many patches did you actually count on 
that mendow thysut Leighton ana Jordan had Cul around ? 

Answer. [| did not actually count any. 

Cross-question TOT, Can yon ceive the names of the teamsters of 
these nine teams that were hired in Bismarck, and of whom were 
they hired? 

Answer. Thomas Fol y owned two of these teams, and crove one 
of them himself. The other team was driven by a man whose name 
lve forvotte Ih. James Holliday owned and drove another of those 
LeCams., I}: Hjamiy lFrankentield anid Phillips Agnes and Jamies 
Lyons drove three other of the teams. I don’t know who owned 
these teams. Richard Armstrong drove another team belonging to 
Holliday. Jamies ¢ ‘ostello drove another team, and the other driver's 
hadbire | have forgotten. : 

Being re-examined by Warren Ul. Sannorn for claimant. witness 
testified : } 

(Qduestion 1. Tow long did it take teams to go with loads from Bis- 
marck to the Tongue River post on an average, and who furnished 
the feed for the men.and teams of the petitioner While they were on 

Answer. The quickest trip made by teams during the fall and 
winter of IS76 was 21 daws. Tt usually took them from 5 to 10 days 
longer, they being delaved in crossing the Missouri river at Butord, 
they having to swim their stock and ferry their wagons and loads 
over Inasmall boat, there being no regular ferriage at that point ; 
the grain fed to the petitioner's teams while on this Journey was 
furnished by the petitioner, Phe men were boarded by him. 

()uiestion 3 Was the time consumed ly the wood-choppers in 
making this journey ania therm board during the journey paid for 
by the petitioner f | 

Answer. It was my understanding that the wood-choppers were 
hired mM thisway : They were to receive twenty-five dollars per month 

While on their way to Tongue river and their board, provided 


we they worked for the petitioner until the contract was finished 


or he discharged them. [did not pay any of the men. 
Question 3. While these choppers were hindered from chopping, 
and remained idle in. consequence of the military officer's orders, 
who furnished them board ? 
Answer. ‘The petitioner. 
(QJuestion 4+. Hlow much did it cost to board a man at the Tongue 


) 


River post au this trme * 
Answer. At least Sl per day. 
Question 5. How mueh did it necessarily cost to board a man on 
the journey from Bismarck to Tongue river? 
Answer. Perhaps about t 
Question 6. How much did it eost to feed a team consisting of 


] 


ec samme. 


ities +4 


bene ee 
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two mules or horses and a man on the Journey from Bismarck to 
‘Tongue river ¢ 3 

Answer. About 835 per day. 

(uestion Ff llow Cale Vou to hire the ou) cords of dry wood de- 
livered at the post at s4 per eord f 

Answer. This 350 cords of wood had been dead ened by fire and 
had fallen down, anid Was Oh) a patch or place of 2 2 ac res, about il 
mile from the post, and Wis by far the easiest n fsice ot and handiest 
to the post; that is, the easiest to be transported to the post. On 
ny arrival at Tongue river a partv of men from Montana came to 


me and wanted to haul this wood at $4.50 per cord. It being con- 
siderable distance from hry lirst xs rinanent camp, agreed to let 


them cut, haul, and deliver at 34 per cord. 

Question S. Could you not have employed tats ery | » have cut 
cll ht l de liver ed tui the post ck sth ul | umount, SAY, I @ a yf “reel 
cl from re best and Lost aecessible rreeh APs yust outside 
the half-mile limit from the adjutant’s office at a much less price 
than S4 per cord ? 

Answer. [ think I could“perhaps, for 85 per eord. 

(Juestion 9. Was it not worth at least Sl] per cord more to cut and 
deliver at the post this-5590 cords of dry wood than it was to cut and 

wood from the best and most 
@ half-mile limit from the ad- 


deliver cht the post 3.94) eords ot cr yer 1} 
aha] . ] : * J i | 
accessible green timber just outside tl 


jutants office 


(¢ Miected LO bv ar f neat aus hot re-examination.) 


Answer. I was. 

(Qjuestion 10. In your cross-examination vou give the number of 
teams emploved by petitioner in September, October, November, 
December, ane sporak about IS te 

1 Se ; tember, October, and November. Do you mean tosay by this 


~ 


Didase - 
“ns CONStTAntiV hauling wood 


Hat these teams wer actually CONStANLLV hauling wood, notwith- 


reed i ¢ the orders of the militarv, or that they were engaged bv 


“— 


oe fore ¢hiat . err oa Ms ef at 
the pet itioner for this purpose, and was engaged In this work only 


when not necessarily prevent d by these orders ? 
Answer. During the last week in.S« pt mber. the months of Octo- 
ber. November. and part of Deeember. the petitioner had, on an 


auverave, about IS teams at this Tor neue River ce under ri imme- 


Tt ee ee ee 2 wai atantiv | ow weaneed tes ti . 

(late Chaves mse teas were constant y mulnNe Wood tothe “a 
1 } } | } } »* , 

when not delaved by these different orders. Thev were delaved, but 


just how long | am unable to state. 


(Juestion Fe. You say in your direct examination that the dam- 


ave to the petitions rain cons quence of the removal from one Caliip 
tothe other was at least S3.000. and in your cross-cxamination you 


iy that the actual cost of constructing the new camp was 
fiz 2) cl: LVS work of a eareee and i) of a team, Of what does the 
balance of this 83.000 consist 7 
Answer. While the men were building this second camp some of 
the trains were idle, because the men who were constructing the 
Cul} eould hot cut wood cit the Salhae time: besides it took ~everal 
days’ work of the teams to haul the supplies from the first Cully to 
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the second. JT had also to construct new roads in order to haul the 
wood about this new camp. The greatest clement of damage to the 
petitioner in this removal was the loss of time, In consequence of 
which the work was delayed. 

Question 12. Is the width of timber on the Tongue and Yellow- 
stoncrivers uniform at this place, or is it very wide in some places 
and very narrow in others? 

Answer. It is not uniform on the Tongue river ; it grows in bends 
of this river on cither side, and in some places there is none at all 
on either side. The Yellowstone is about the same in that vicinity. 

Qjuestion 15. You state in your cross-examination that a loaded 
team would travel as farin aday whether the teamster had to load 
and unload his team or not. Elow ‘would that be in-case he was 
hauling wood distances of from three to five miles ? ) 

Answer. The teain would travel as far, less the time it would take 
to load and unload, 

(Juestion 14. Yousav in your cross-examination that vou don't know 
that the petitioner was prohibited from cutting hay at the Big 
Meadows by the military authorities. Were you hot instructed by 
the petitioner or lis agents to proceed to that point and cut hay ; 
and when vou arrived theré did you not see United States soldiers 
stationed about the men of Leighton & Jordan who were cutting 
hay on those meadows ? 

Answer. T was mestructed by the petitioner’s agent to proceed to 
the mouth of the Yellowstone and cut all the hay to fill the contract 
at that place, less What [ could obtain in the immediate viernity of 
the Post cul Tongue river. did SCC soldiers at Leighton & Jordan’s 
camp on the Big Meadows. 

Question lo. Tow long did your men work per day, and how was 
it that Government paid but $45 per month and rations for men at 
Tongue river when they. were worth 85 per day and board ? 

Answer. My choppers, cutting by the cord, worked as long as they 
saw fit; generally about 10 hours per day. My other men, working 
by the day or month, worked generally from davlight to dark. It 
has been my experience that men will work for the Government for 
about two-thirds of what they will work fora citizen or contractor, 
-and generally do about one-half less work for the Government than 
they will fora contractor, 

Question 16, You say in your cross-examination that $1.75 per 
cord is ordinarily a high price for hauling wood two miles. Was it 
a high price at Tongue River post in the fall of 1S76 ? 

Answer. Taking everything into consideration, I do not think it 
was. ) 

Question 17. Was not the petitioner compelled, in addition to 
hauling wood this farther distance, to cut out and prepare at creat 
expense roads which would not have been required had he been 
permitted to cut where he could most easily obtain the wood just 
outside the half-mile limit ? 

Answer. Yes: he was at considerable expense in building roads 
and repairing the same at this new camp. | 
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(Juestion IS. Were the teams you speak of on pape 20 of your 


printed testimony the teams hired at Sauk Centre? 

i Answer. They were not. 
o Question 19. About how much did it cost the petitioner 

for the wages, feed, and transporting of the teams which 

were hired at Sauk Center, and which were discharged without do- 
Ing any work ? | 

Answer. I don’t know, as those teams were not under my charge, 
nor did I keep their time. | 


fd 


Question 20. Was $4.16 per bushel a high price for oats at Tongue 


River post in the fall and winter of 1876, and was that not what 
they were reasonably worth and necessarily cost at that time and 
place ? : 

Answer. It was a high price, Vet it cost the petitioner every cent 
of that to get them there, and they were reasonably worth that at 
that time and place. 

- Question 21. Could oats be purchased there or purchased else- 
where and transported there at a less cost at that time? 

Answer. I don’t think they could have been at any time after the 
close of navigation on the Yellowstone that year. 

Question 22. You say when you left Tongue river in January, 
1877, only 2,750 cords of wood had been putin at the post under 
this contract; do you know when the other 8,250 cords were cut, 
and how much more it was worth and necessarily cost to haul this 
amount than it would have cost had the petitioner been permitted 
to cut and procure it from the most accessible points just outside the 
half mile from the adjutant’s post ? 


(Objected to by the defendant as not redirect examination.) 


Answer. Nearly all of this 3,250 cords of wood, except perhaps 
about SOO cords, was cut before I left Tongue river in January, 
S77. It would have cost at least $1.75 to $2 per cord more to haul 
this than it would have necessarily cost had [| been permitted to 
haul the wood just without a circle of a half mile from the adju- 
tant’s office. I do know where this wood was cut and how much 
more it cost to haul it. | 

Question 23. Do you not also know that the 500 cords which had 
not been cut when you left could not be cut at such points outside 
of a circle of three miles from the adjutant ’s Post ; that it could 
have cost less than $1.75 per eord more to haul it to the post than 
it would have cost to have hauled it there had you been permitted 
to have it cut at the most accessible points just outside of a circle of 


2 


one-half mile from the adiutant’s post: 
(4 Mbjected to by defendant as lot redirect examination and lead- 


1.) 


Answer. Yes. 


Being recross-examined by defendant : 
Question. What did it actually cost to cut and deliver this wood 
per cord under this contract % 
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(Objected to by claimant as not recross-exam ination, incompetent, 


and immaterial.) 


Answer. I don’t know. 


Seeond general interrogatory by the commissioner. Do you know 
of any other matter relative to the claim in question? If you do, 


state it. 
Answer. | do not. 


H. G. CAYKENDALL. 


Subsertbed and sworn to before me, this first day of April, A. 2 


IS7S. at Bistnarek, Dak. 7 
CHAS. M. CUSHMAN, 
O N. Couyt ( OTMINISSLOTU s for Dakota Tt rritory and 


et-ONteio Con neissi_ore r of thie ( wiurt of Clains. 


Tid Deposition of Col. Orlando IT. Moore. for Claimant. tok wm at 


4 


Bismarck, Dak... ti bie 2Ot day of March, A. 1). 1SiS. 


Defendants’ counsel, Jonas Cuilford, Esq.; claimant's counsel, 
Walter Hl. Sanborn, Esq. 


lirst general interrogatory by the commissioner. Please to. state 
your name, your occupation, your place of residence the past vear, 
your age, whether you have-any and, if any, what interest, direct 
or indirect,in the claim which is the subject of inquiry, and whether 
and in what.degree vou are related to the claimant. 

Answer. My name is Orlando Hl. Moore. My occupation is as an 
officer ino the United States Army, as major in the Sixth United 
States lnfantry. Up to the latter part of Jast Oetober | resided at 
ort Buford, Dakota Territory : since then at Fort Stevenson, Da- 
kota Territory. My age is fifty vears, about. | have no interest, 
direct or indirect, in the claim which is the subject of inquiry. I 
clit) I ne devree related to the claimant. 


Being interrogated by Warrer If. Sanporn, forthe claimant, the 
Withcss Savs: 


(Juestion. Where were vou and in what were you engaged in the 
summer and fall of IS76? Please state fully. 

Answer. From the’ l4th of May, 1876, until the latter part of 
September, S76, PT was with Gencral Terry’s command against the 
Indians, called the Yellowstone expedition. After that I was at 
Fort Butord until the last of October: IS76. TI then went East on 
il leave of absence, | 

Question, In the expedition with General Terry through what 
parts of the Yellowstone and Tongue River Valleys did you pass ? 

Answer. { p the Yellowstone as faras the mouth ot the Rosebud : 
then up the, Rosebud Valley, say 75 or 100 miles; then across to 
Tongue River Valley, and down Tongue river to the Yellow- 
stone. >] made other marches, as follows: From Powder river 
uy) the Yellowstone SOIC distanee above the mouth of the Rosebud. 
then returned again down the Yellowstone as far us Gglendive. 
rom Glendive, about the loth. of September, 1876, 1 left the Yel- 


a Fi 


re aes 


JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AT. ADDS 


lowstone and went to a point on the Missouri river known as 

Wolf Poimt, and from there to Fort Buford aforesaid. That was the 

end of the expedition as far as T was concerned in my command, 
Question. Do vou know what the condition of the Yellowstone 


river Was as to Its navigability for steamboats between the 26th of 


August, IS76, and the winter of that vear ft If Vea, state. 

(4 Mniected to by counsel for defendant as Incompetent and irrele- 
vant and immaterial.) 

Answer. It was what good. steamboat men called very bad and 
dangerous, In September some of the most suceessful boats had 
great difhiculty in making trips, while other boats were entirely in- 
capable of making trips with a light cargo. 

Question. How far up did these successtul boats get in September, 
and what was the condition of the river from Glendive to Tongue 
river ? | 

Answer. I don’t think it was possible for any steamers to get up 
LO Tongue river in September, iS76. After the 1L5th of Septem ber 
no boat could rel above Glendive, and it was not practicable to go 
up any farther even without a cargo. 

Question. After the 20th to the 25th of September what. was the 

condition of the river from Fort Buford to Glendive ? 


110 (Same obyé ection as above by defendant.) 
Answer. I believe at that time, to the best of my recollection, the 
boats had abandoned the navigation of the Yellowstone. From 


about that time forward freight was sent up the Yellowstone from 


ort Butord by Wavolk transportation, ar Cause said river Wis nol 
navigable. 


(Juestion. Llow did the Upp I Missourl from kort Buford to Wolf 


Point compare In-navigability with the Yellowstone river from its 
mouth to Tongue river in September, 1876? 

(Same objection as above, and that thi written contract mentioned 
In sald petition cannot be lmpeached by parol testimony by defend- 
litt. ) | 

Answer. Navigation on the Upper Missouri was far better than 
that of the Yellowstone. The Upper r Missouri river Was havigal le 
to Wolt Point at that time, about the 2Oth of Septem be r, 1S76. 


(duestion. In your marches through the Yellowstone River Valley 


in the summer and fall of 1576 did you notice the condition of the 
country with reference to the feasibilitv as late as the last of August, 


1876, of procuring hay therein at points other than the big meadows 
(>})} the Yellowstone teh miles above kort Buford, and about that 
fort? If yea, state what the condition of the country was, and how 
you came to notice It. 


(Same objection as last above by defendant.) 


Answer. I did notice the condition of the country. It is usual for 
me to notice such things. I noticed that there was a very limited 
supply of what we call grass fit for hay above the meadows referred 
to in the vicinity of Buford, and I noticed also that much of the 
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country was burned, the grass by the Indians principally. I no- 
ticed the condition of the country as to grass because of need of 
forage for my command. | 

(Juestion. W hat was the condition of the country in and about the 
Yellowstone River Valle 4 in the summer and fall of IS76, and after 
the 26th of August, in that year, with reference to the possibility of 
filling a contract for SOO tons of hav, Or any considerable part of it, 
by cutting and gathering the same in or about that valley, at points 
other than the meadows near Fort Butord ? 


(Same objection as above, and that it calls for the opinion of the 
Witness without any foundation having been laid for such an opin- 
lon by defendant.) 

Answer. I considered at that time, August 26, IST6, that 1t was 
an injpossibility, 7 | 

(Juestion. About how much grass suitable for hay after \ugust 26 
IS76, could have been eut at or near Fort Buford, including the Big 
Meadows on the Yellowstone t 


(Objected to as incompetent, irrelevant, immaterial; and the ques- 
tion calls for parole testimony to impeach written contract by de- 
fendant.) 
Answer. | was not there at that time, and don’t know how much 
had already been cut for the heer sed of fort Buford. ; 
(Qduestion. Do vou know about how much hay could have been 
eut near Fort Buford, including the Big Meadows, during that sea- 
sou? If Vea, state. 


(Same objection as above; and further, no foundation has been 
laid for the Opinion of witness ly the defendants.) 


Answer. The country, in a good season, would furnish in the vi- 
-cinity of ‘Buford, including the Big Meadows, perhaps 1,000 tons 
of hay, but at the time mentioned in the previous question there 
could have been but a small quantity of hay cut. for the reason that 
Fort Buford hay had been cut during the month of August, 
76 and the Big Meadow hay was about to be cut about that time, 
leaving the resourees for hay very limited. 
(QJucstion. Tfow long and at what times have you been. stationed 
at kort Butord ? | 
Answer. More or less for three or four years—four or five. 
Question. TLow much hay could have been cut on the Big Mead- 
ows in the last of August, 1876? : 


(Same objection as above by defendants.) 


Answer. Well, perhaps 600 or SOO tons, perhaps not so much. 

Question. Tlow many tons could have been cut at that time near 
Fort Buford, with which to fill this contraet, aside from the hav at 
the Dig Meadows ” 


(Same objection as above by defendants.) 


Answer. It would have been an impossibility aside from the Big 
Meadows, to have filled the contracts for the commissarv. The hav 
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for the Commissary Department, amounting to about 250 tons, was 
hauled (was cut rather) about 25 miles from the post. I mentioned 
this to show that there was no hay within 25 miles of Buford, except 
at the Big Meadows. The quartermaster’s hay for Fort Buford had 
been cut inside of those limits earlier. 

Question. Do you know what the condition of the country in and 
about the Yellowstone River Valley was during the sammer and fall 
of the vear 1876 with reference to the hostilities of the Indians? If 
vea, state. | | 

(Objected to as incompetent, irrelevant, and immaterial by de- 
fendant.) | ! 

Answer. I do know peace had not been secured at that time with 
the Indians. Various bands or war parties were roaming.over dif- 
ferent parts of the COUNTY. 

Question. What was the condition of that country during the 
summer and fall of 1876 as regards the hostilities of Indians with 
reference to the possibility of the complainant filling this contract for 
eleht hundred tons of bay at Tongue river, or any considerable 
part of it, by cutting hay in that country, or transporting it through 
the same, with a sufficient force of men and teams for that purpose, 
without a military escort for their protection ” 

(( bjected to as last above by defendants. ) 

Answer. It would have been entirely unsafe, and would have en- 
dangered the loss of life and property. 

Being cross-examined by J. Guilford, Esgq., counsel for defendant, 
the witness Says: | 

Question. Did not the boats used upon the Yellowstone draw too 
much water to be used with facility ? 


Answer. Some of them when the river was low, particujarly if 


heavy laden. They had the best elass of boats for that river at that 
tine, 

Question. Was not the Yellowstone unusually low in the autumn 
of 1S76? 

Answer. Not so low as at some seasons, nor so high as at’ some 
seasons. I presume it was a fair stage of water for that river. It 
has not been navigated enough to be thoroughly known. No reg- 
ular line of boats ran por it until the season of 1876 that the wit- 
ness knows of. The water was low, and it was with difficulty that 


the boats made their last trips. | know this, because | was on some 


of the boats plying Upon the river at that SCUSOT). 
Question. Could not teams go from Fort Buford to Glendive that 
‘Season, or a greater part thereof, without a military escort? 
ata Answer. Not if the fndians choose to prevent them. 
Question. Did not teams go from Fort Buford to Glendive 


, 


Without escort that season * 

Answer. Not Government trains. [I know of our troops at Buford 
furnishing escort to trains. I don’t know of any trains going 
through without escort. 


os—170 
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Question. How many persons were killed and bow many wounded 
by the Indians on the road from Fort Butord to Gle ndive that sea- 
son? 

Answer, I dont know. 

Question. How many: persons were killed on the road from Glen- 
dive to Tongue river during the autumn of IS76? 

Answer. I don’t remember how many. IT know there were some. 

(duestion. Plow many engagements were there that season between 
United States troops and Indians between Fort Buford and Glendive ; 
f mean upon the road ? 

Answer. There Were To reoular ehneragemehts, nothing more than 
skirmishing between scouts and Indians which has occasionally oc- 
curred on that road. | 

(Juestion. With reference to the supply of hay that vou have men- 
tioned in vour direct examination, is it not confined simply to your 
observation when upon vour marches ? 

Answer. My own observation and the judgment of others have 
formed iny opinion with regard to the matter. 

Question. Was not September rather a late month in that country 
to cut hay t | ; 

Answer. Yes. 

(Juestion. [Ts not the grass generally drv and brittle at that season 
of the vear, and does it not make poor hay when cut at that scason ? 

Ans we i Yes, as a roeneral rule. 

Question. How many meadows are there near Fort Buford from 
which hay can be cut within a distance of 25 miles? 

Answer, Perh: ips a half a dozen. 

(Jucstion, We re vou on the Big Meadow during the month of Au- 
gust or September, [S76 ? 

Answer. .L was ot. 

Question. Were vou on said meadow at any time that season ” 
And, u ve a, state when and how often. 

Answer. I was not. | 

(Juestion. Phen of yourown knowledge vou cannot tell how much 
} > . meaw said Hieadow would Cui thiat SCHSOTL ? 

Answer. Not precisely. IT was ‘not on it. [T observed it closely 
from the boat on the river. | . 

(Question. Plow mucin per aere, in your judgement, would that 
meadow cut that season? ; 

Answer. 7 “seasons Vary so much that in the month of May, 
When T passed through the meadow, it would be impossible to esti- 
hiate thie audits of lia threat would he produced that SeCASO]L. 

Question. Hlow much per aere could be eut from said Big Meadows, 


a 


take the seasons as thr y average . 
Answer. PT never saw that Dig Meadow when the grass was grown: 
saw itn the month of May, IS76, only. 
Question. Then, of yvour own knowledge, vou do not know how 
much grass could be cut per acre on said Big Meadow ? 
Answer. Ido not knew how much; my judgement was made up 
| usually make it up about grass lands and hay ticlds. 
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Question. Then you have never traveled over and across 
143 the said Big Meadows. and do not, ot your OWT) knowledge, 
know the full extent of them? 

Answer. I could observe the full extent of the meadows from the 
steamboat. 

(due stion. Can you ove the length and breadth of said Dig Mead- 
ows and the area t 

Answer. No. . 

Question. (‘an vou deseribe more definitely the situation of the 
other meadows you have mentioned ? 

“Answer. I can; there are several large meadows along the Mis- 
sourl river, above Fort Buford, where hay is generally cut, and one 
large meadow where hay is cut between. Fort Buford and the Big 
Muddy. These meadows are, generally, on the bends of the Mis- 
SOUrL river. 

(Juestion. Give the extent of the meadows. 

Answer. The meadows I have referred to are from a point about 
12 miles up the river from Fort) Buford and about 25 miles below ; 
area, | cannot state. 

(Question. Can vou give the amount of hay cut from each during 
the season of IS76” 

Answer. [ cannot. 

Question. Tlow did vou arrive at the estimate vou gave of the Big 
Meadows of 600 or SOO tons eut thereon ”? 

Answer. In the manneras | have already stated In making up my 
opinion of the country, which is by not only my own observation, 
but the judgement of others also. 


Being re-examined by Wartrer I. Sannorn for the claimant, the 
Witness testified : 
mn. When you passed up the Yellowstone on the boat in 


, 


(Juestie 

May, S76, did vou so carefully observe the Big Meadows, their area 
| 

be cut there from 1 ah average season, or did vou pxuiss them Care- 

lesslv and without observation ? 

Answer. [ was at that tim: very carefully studving the river, the 
bottoms.the timber, the blutts.and eeneral features ot the COUNLTY. | 
made up he estimate 1) regard tO the hav capacity ot the Dig Mead- 
ows, but would judge that In a good season SOO or 1,200 tons of hay 
perhaps could be cut there. 

(Question. Did vou so carefully observe these Big Meadows, their 
extent and area, as to be able to judge of the amount that could be 


, 


cut there in an ordinary season ° 
(Objected to by counse!] for cli fendant is incom pe Lent and lminia- 
terial.) 


Answer. Yes. 

Question. You say in your cross-examination that escorts were 
furnished Government trains from Fort Buford to Glendive in the 
fall and winter of 1IS76. Dy you know whether a military CScorTt 
was furnished bv General Hazen to Messrs. Leighton & Jordan and 
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their men while they were cutting hay at the Big Meadows, ten 
miles from Fort Buford. in the summer and fall of I1S76? If yea, 
was that escort furnished fora purpose ; if SO, what ? 

(Objected to by counsel for defendant as incompetent, irrelevant, 
and tnmaterial, and not redirect examination.) 


Answer. | was with the troops in the field at that time, and don't 
know whether guard was furnished or not, but T presume it was. 
(Question. Do Vou In iW whether any eneagemecnts took place Or 
whether any white men were killed by hostile Indians on the 
id@ route from Fort Buford to Tongue River post in the summer 
| and fall of 1876? If yea, state. 


(Objected to by counsel tor defendant same as above.) 


} 


Answer. Yes; about the Ist of August, 1876, T was sent from the 
Rose Bud, that’s above Tongue river, with a steamer and some troops 
to the mouth of Powder river to rescue from the hands of the In- 
dians ra large amount of forage which they had captured. After 
arriving at the point TI landed troops and opened fire upon the In- 
dians with a piece of artillerv. In some subsequent skirmishing | 


lost one han, a scout. T recaptured the forage and returned again» 


with it loaded upon the boat. ‘That's the only engagement which 
LT had anvthing to do with between those points mentioned at that 
time. : 

Question. Tlow jarve was the Indian force ” 

Answer. I Was supposed to be several hundred, 

(Juestion. Was the Yellowstone river practically navigable at the 


polnts between the rapids in the season of IS76. atter the BOth of 


September, for steamboats ? 
({ Mrected to by counse] for defendant for same reason as above.) 


Answer. T don't think the river was good anywhere after that 
timie, | | 

Question. Whose was this Indian force in the region about the 
Powder river in the summer and fall of IS76, 9nd what was its 
character as tO S1Z0 ana disposition ? 


( rect d LO as last above hy counse] fol defendal Re 


Answer. lf Wiis supposed to be 4} portion oft Siiting Bull's COT - 
mand of hostile Sioux, with the main command in the bluffS a 
short distance in the rear. Its character was hostile, they being on 
the war-path. ; : 

Second reneral Interrogatory by the commissioner. Do vou know 
of any other biatter relative to the claim 11) question 4 If you do, 
state It. 

Answer. I do not. ORLANDO TL MOORE, 

Mayor Sicth lnfantiy. 


Subseribed and to sworn before me, this 30th dav of Mareh. A. 
D. IsvS,at Bismarck, Dakota Territory. 7 
CHAS. M. CUSHMAN. 
Unite if Nhat NS Court (MNILIMASSI ON i tor Datlota Tt rritory and 
er-Offtcio Cominissioner of the Court of Claims. 
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Cross-examination of a B. Mason. for De fe ndants. taken at Bismarck 
Dak., on the 30th day of March, A. D. 1878. 


Defendants’ counsel, Jonas Guilford. KMsq.; ¢laimant’s counsel, 
\\ alter H. Sanborn. sq. 


kh. B. Mason, being cross-examined by J. Guitvorp, the attorney 
for the defendants, who moved to strike out all direct testimony as 
Incompetent. Irrelevant. and lmaterial. Claimant’s counsel op- 
poses and objects to said motion as too late and without ground. 


Cross-question 1. Is claimant indebted to you or are you indebted 
to claimant ? : 

(Former objection not waived.) 

Answer. I am not indebted to claimant, and he is not indebted to 
THe. 

Cross-question 2. How do you know what were the expectations 
and intentions of petitioner with reference to getting the hay to-fill 

thiis contract 2 
750 Answer. Through the petitioner's agents I was told to go 
to the meadows on the Yellowstone river, 10 or 11 miles from 
fort Buford, to cut and bale hay for the post at Tongue River can- 
tonment, 

Cross-question 5. Did you see the petitioner and converse with 
him before voing ? 

Answer. I did not see him nor converse with him. 

Cross-question 4. How do you know that he understood that the 
Yellowstone would be navigable until he could complete this hay 
contract ? 

Answer. I know it through his agent, John A. MeLean. 

Cross-question tD. W ere you ever Upon the Vi llowstone before you 
went for the petitione! t 

Answer. Never but once. 

(ross-question 6. When was that ? 

Answer. I think that was the winter of 1S64. 

Cross-question ‘¢ When vou arrived ‘ut the Big Meadows, how do 
you know that 250 to 300 tons of hay had been cut® 
~ Answer. That was the amount I estimated was cut, as near as | 
could tell, 

Cross-question 8. How many stacks did you see there, and how 


; 


wed 


mueh did each contain * 
Answer. I don’t remember the number of stacks. I remember 
well estimating the amount of hay that I thought was cut. 
( 'ross-question 9. Did you go upon the meadow; and, if yea, what 


a 


did YOu See there * 
Answer. I eamped on the meadow, along one side of it, and saw 
and teams eutting and making hay, and 


— 


mowing machines, men, 
some soldiers, that I supposed at the time was for an escort, as pro- 
tection against Indians. 

Cross-question LQ). How many meu did you see at work. there, and 


did vou know any of them’ 


SPAN Ca te aa ae ales 


ils 


aw ee cence 
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Answer. I could not say the exact number of men, neither did I 
know any of them. 

Cross-question 11. How much of a meadow were you on, and how 
much had they cut around, that you saw” 

Answer. IT remember of making the remark that there probably 
could be cut G00 or SOO tons of hay. I was across the whole meadow ; 
the size of it I can’t tell exactly, but they had cut around, in different 


places, all the grass that was, in my estimation, worth anything for 


hay. 
Cross-question 12. How many places or pieces had they cut 


around ? 

Answer. [T could not tell the number. 

Cross-question 13. How long did it take you to go across said 
meadow ? | 

Answer. [I don’t know the exact time. [I judge it was from a mile 
and half to two miles across. : , | 

Cross-question 14. How long a time were you upon said meadow — 
at the first visit ? 

Answer. T arrived there, as near as I can remember, about the 
middle of the afternoon and remained there until the next morning. 

Cross-question 15. Where did you then go ? 

Answer. I then started on my way for Tongue river, and went 
there, looking carefully as T went for hay. 

Cross-question 16. When did you next return to said meadow ? 

Answer. Some time from the Sth to the 10th of October, same 


Vvear, ads hear as | Call remember, LS76. 


~Cross-question 17. Did vou then YO across It? 
Answer. Not all the Wav across it: just to where they were baling 
hay. 
fies Cross-question IS. Ilow long a time were you, on it, a see 
ond visit ? 3 
Answer. Very short time; merely stopped a few minutes where 
they were baling hay. 
Cross-question 19.) When did vou next see that meadow ? 
Answer. Well, but a few days afterward T passed up again. 
Cross-question 20. Were you on it, and how long? 
Answer. [I just crossed one corner, in sight of where they were 
baling hay. 
Cross-question 21) Well, when did you next see it after that ? 
Answer. About a week or ten dave after that I passed down again 
and over the same place. | 
Cross-question Ay Se When dial vou hext see if after that ? 
Answer, Some two days. [passed up again over same place. 
Cross-question 25. When did you next see it? : 
Answer. That was the last time I saw it. 
Cross-question 24. What date was the last time vou saw the 
meadow ? | 
Answer. | could not give the exact date, but from the 20th to the 
2th of Oetober, LST. 
Cross-question 25. Phen, of your own knowledge, you do not know 
how much hay was cut upon said meadow, do vou ? | 
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Answer. I do not know the exact amount. 

Cross-question 26. Were not these meadows in the reservation of 
Fort Buford ? 

Answer. I could not say positively whether they were or not. 

Cross-question 27. What is the best of.vour knowledge ? 

Answer. | think they were not, to the best of my knowledge. 

Cross-question 28. Did anybody prevent or forbid the petitioner 
cutting hay on said meadows ? 

Answer. Not that [am aware of directly. General Hazen told 
Join A. MeLean, in my presence, through instructions from Chief 
(Juartermaster Card, that he had let Leighton & Jordan a contract 
to cut hay, and they were how cutting on the Yellowstone above 
Buford, 

Cross-question 20. When and where did this conversation take 
place; and state the time and place as accurately as possible ? 

Answer. This conversation took place at the steamboat landing 
at Fort Buford, as near as [can remember, the 6th day of Septem- 
ber, IS76. 

Cross-q uestion BQO. Did Col. W. B. Hazen then state that he had 
let the contract to cut said hav to Leighton & Jordan ? 

Answer. That’s what he said, as I answered in my former ques- 
tion. 

Cross-question 31. Did petitioner or his men or any of his em- 
plovés, to yvour knowledge, attempt, during said season 1576, to cut 
anv hav from said Big Meadows ” 

- Answer. Not that I know of; for IT knew, from the faet that Gen- 
eral Hazen had said that he had let Leighton & Jordan the contract, 
he would not be permitted to cul hay on those meadows. 

Cross-question 52. Was it not past the haying season when you 
went up to those meadows? 

Answer. The best haying season was over; but the petitioner did 
not know the contract was awarded to him until the 27th day of 
August, 1576. 

Cross-question 35. When you went to Tongue river and was 
searching for hay, how far from the Yellowstone did you go between 
the Big Meadows and ‘Tongue river? 

“Answer. Well, I couldn't sa how Mah y miles we went back from 
the river, but we knew in reason there was no hay from the fact that 
there were no streams of water of ahve COnsSeguUucnce inti! you vot él 

long ways north. It isan upland hill country, and thestreams 
782. that empty into the Yellowstone at that season of the vear ‘tis 
dithcult to vet water for the stock ; and then valleys are very 
narrow, in fact some have no valleys, and the grass was dried up 
and would burn any place along the Yellowstone Valley or vicinity, 
with the exception of some low, wet places, and there the grass is 


worthless. 

Cross-question 34. Did you attempt to find any hay on the Upper 
Missouri or the Little Missouri or tlie Rosebud ? 

Answer. The Little Missouri is a bad land country. The Upper 
Missourl, above Butord., Wwe did hot look tor hay there. ‘The Rose- 
bud is nothing but ponds of water in holes standing, and in many 
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places very little valley. We looked for hay on the Rosebud and 
above there on the Yellowstone and did not find any. [ mean by 
saving the Little Missouri is ina bad Jand country, that it is in the 
bad lands, where no hav Crows. 

Cross-question 35. Did petitioner attempt to ship any hay from 
Bismarck ? 

Answer. Not that [am aware of, and TI don’t think from circum- 
stances that he could have got anv hay in the vieinity of Bismarck 
to ship, from the fact that the following spring of 1577 the stage com- 
pany running stages from Bismarck shipped hay on the cars a dis- 
tance of 175 miles to Bismarck, then distributed it at their several 
stations on the road between Bismarek and the Black Hills to feed 
their stock. . . 

Cross-question 36. Do you know that there was such a searcity at 
Bismarck as vou have mentioned in the autumn of 1876, and are 
there not extensive hay meadows‘in the valley of the Missouri, near 
Bismarck ? | 

Answer. That season of 1S76 the hay Was hot plenty, owing to the 
dry weather, and [I heard men say previous to my starting to Tongue 
river, that hay would be searce, and-hard to gel at any price before 
spring, and there are extensive hay meadows 12 miles below Bis- 
marek and 7 miles above on Burnt creek: 

Cross-question 37. Then the fact that hay Was scarce when peti- 
tioner entered into this contract, petitioner must have well known, 
did hie not? | 

Answer. I don't think he did. 7 

Cross-question 3S. You state in your direct examination that 
the necessary cost and expense of stacking hay was about So per ton 
on the Big Meadows. Tlow did vou arrive at that conclusion ? 

Answer. From practical experience In cutting hav, and I have 
hada great deal of experience in putting up hay for — Govern- 
ment. 

Cross-question 59. [low much hay would an average man cut and 
stack from: said meadows per day t } 
(Oljjected to as Incompetent as cross-examination or otherwise.) 


Answer. I could not say. 

Cross-question 40. How did you arrive at the conelusion. that it 
did not exceed &)50 per ton to. bale and transport this hay to Tongue 
river; and did you ever transport any hay ? 

Answer, [T have transported hay, and also baled hay, and have had 
practical experience tor a number of vearsin handling freight of all 
kinds, and consequently T know what it would cost to bale and 
transport hav trom the Big Meadows on the Yellowstone to the ean- 
tohmchnt on Tongue river. 

Cross-question 41. ilow do you know that it did not cost $800 per 


i 


ton to-Lale and transport the said hay the aforesaid distance ? 


‘ a a : 

Answer. | don't know what it cost to bale and transport said hay, 

but T do know from practical experience that it ought not necessa- 

rily eost more than S130 per ton to bale and transport hay that dis- 
ranece. 
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83 Cross-question 42. Did you transport any hay from the 
1g Meadows vourself? ok 

Answer. [did not transport any hay from the Big Meadows to 
Tongue river, but I have cut and delivered hay a distance of 50 
miles for $40 per ton. 

Cross-question 43. Did you see any of the teams on that route 
hauling hay? | 

Answer.- I did. I was present at the cantonment at Tongue river 
when (rovernment and citizen teams that Were emploved by Gov- 
ernment came in loaded with hay from the Big Meadows. 

Cross-question 44. How much hay, on the average, did they draw 
per load ? 

Answer. | am unable to state the exact amount. The citizen 
teams I don’t think would average over a ton to the wagon, and 
the Government teams, in my judgment, would not have more than 
2? HOO. 

Cross-question 45. What do you know about the condition of the 
Yellowstone river, as to its navigability for steamboais, in the year 
ISTO, of yvour own knowledge ? 

Answer. To the best of miy knowledge, there Were ho boats fur- 
ther up the Yellowstone river than Glendive after the 27th of Sep- 
tember. 

Cross-question 46. Where were you on the 20th of September, 
IS76? 

Answer. I was at or near Tongue River post, crossing my 
that day. 

Cross-question AZ. Llow long did You remain and make ‘Tongue 


‘ 


LOUIS, 


river your stopping-place in the season Of S76? 

Answer. Up till the Ist dav of February, IS7vi, I was at ‘Tongue 
River post, with the exception of one month—the month of Octo- 
ber, IS76—I was on the road between Fort Buford and ‘Tongue 
river, getting in supplies for our camps, and the latter part of Sep- 
tember I was looking for hay. 

Cross-question 48. Ilow many white men were killed, to your 
knowledge, by Indians. between Fort Buford and Glendive, and 
between Glendive and Tongue river, from August 50, 1876, to Feb- 
ruary 1, 1877, and how many wounded ? 

Answer. | could not Say. 

Cross-question 49, Since you have resided at or near Bismarck, 
have Vou ever purchased Or dealt nn hav presses t 

Answer. | have not. 

C'ross-question 50. Ilow do you know that this beater press Was 
worth from $350 to 8400, and the steam press from S1,S00 to 82,0007 

Answer. [| have bought beater presses myself previous to my 
coming to Bismarck, and I have also seen the price-list of beater 
and steam presses from the manufacturers. 

Cross-question ol, Did you form your judgment partly from said 
price-lists, or wholly? 

Answer. Well, partly from the price-lists and partly from my 
own experience in seeing them bought and sold. 

Cross-question 52. Were these new or second-hand presses ? 

vJ—170 
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Answer. They had been used a little, but were perfect, and about 


as good as new presses. 


Cross-q uestion 535. When was this dry wood cut at the Tongue 
River cantonment, and how near to the adjutant’s quarters was the 
-great body of it cut, and from what kind of trees? 
Answer. The largest portion of the dry wood was cut within a 
radius of two or two anda half miles, and the remaining portion 
was cut from four to five miles from the post; some of It was 
784. cut from down timber that’ had been felled by fire or blown 
over, and some. from timber that bral been cul down by the 
fridians, and some from dry trees killed ly fire. 

Cross-question of, When you sav that the larger portion of said 
wood was cut within a radius of two anda half miles of said. post, 
vou gucss al the distance, do you not! 

Answer. [| did not measure it: I judge from the time it took 
teams to make the trip, and the time that [ myself would be going 
from the Post 1) Wher the wood Was. 

Cross-question 55. Tlow many cords of this dry wood was cut 

~ from trees felled by fridians ? 

Auswer. | could Hot evlve the amount, as the trees felled by [n- 
dias Were scnttered all through the other timber. 

Cross-question 56. Tlow many cords were cut from trees felled by 
fire? 

“Answer. dP could not tell the amount, as the men were chopping, 
and atter the wood was corded Up l was unable to tell whether the 
trees had been felled ny liiddians or by fire. 

Cross-question o7. Do vou not know that the larger part of said 
dry wood was cut within one mile and three-fourths of said adju- 
tants quarters ? 

Answer. [I could not sav it was. 

Cross-question oS. Can you'say that it was not? 

Answer. [ liave answered in my former answer as correctly as 
[can in regard to the distatice that the greater portion of this dry 
wood was procured, 

Cross-question of. Do you know what it cost to eut and haul 
said wood at Tongue River cantonment per cort? 


] 
i 
i 


(Objected tO DV Claltnant as not cross-examination, and ineom- 


petent and immaterial.) 


Answer. IT don’t know what it cost, from the facet that I did not 
keep hooks, 

Cross-question 00. Who did keep books? ) 

Answer. Hl. G. Covkendal] kept the books till the latter part of 
January, Sev, and since that time lam unable to say who kept 
the books. , , 

Cross-question 61. Do vou know what it cost and what it was 
worth to transport said wood at Tongue River cantonment per cord 
per mile, leaving loading and unloading out of the question ? 

Answer. li necessarily Cost ana Was worth at least ninety eents 
per cord per mile to transport the wood. 

Cross-question 62. [low many miles per day can a team, consist- 


JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN RET AL. 467 


Ing of a span of horses or mules, draw and transport a load of 
wood consisting of one cord, upon a fair road ? 

Answer. Twenty miles fis a good average per day, and they will 
oftener go less than 20 than they will go more than twenty. 

Cross-question 65. Tlow many cords per acre could you cut upon 
this land near Tongue river? 

Answer. Tam unable to say the number of cords per acre, as 
oftentimes there would not be more than a quarter and a half cord 
at one plaice. 

Cross-question 64. Ina radius of a mile and a half from the adju- 
tant’s quarters, what proportion of the land had wood on it? 

Answer. Well, I could not say what proportion. 

Cross-question 65. What is your estimation or judgment ? 

Answer. In my judgment there would not be, in a radius of a 
mile and a half, more than one-quarter of the land that had 

tiniber. 
So Cross-question 66. When you left Tongue river: how much 
wood had been delivered ? 

Answer. ‘Twenty-seven hundred and tifty cords were delivered 
and received by a board of commissioned officers. 

Cross-question 67. What portion of this was ary wood, what por- 
tion of it was eut from Lops of trees, and what portion Was green 
wood cut from standing timber? — 

Answer. Fifteen hundred cords were cut from dry wood, and | 
could not designate the amount delivered at that time from tops of 
trees and standing timber, separately, i 

Cross-question 6S. Tlow much was cut from tops of trees, and at 


Lt 


What distance were they located from the adjutant’s quarters? 

Answer. Lam unable to state the exact amount of wood cut from 
tops of trees, but it was procured from one-half mile to two and a 
half miles from the post adjutant’s office. 

Cross-question 69. How much more per cord did petitioner pay 
for cutting dry wood than green wood ” 

Answer. rom M5 cents Lo res: Celts per eord nore, 

(ross-question 7U. Do you know what petitioner paid for eutting 
and di livering some ol this dry wood }™ l cord? 

Answer. I know that the petitioner paid for cutting and deliver- 
Ine: | think Sou) eords Is the amount, as near as | Cali Pelive niber, 
Ss.) pe r eord. | 

Cross-question 71. Who paid these men for cutting this wood, you 
or Mr. Coy kendall? 

Answer. H.C. Coykendall paid those men, and I was present 
when they settled. 

Cross-question 72. Do vol 
the ope 1 wood: Were they 
by the cord, how much per cord did petitioner pay them * 

~ Answer. They were hired to cut by the cord, and the petitioner 


i3 


cnow how these men were hired to eut 


} 
‘ 

. " } 
| 


| ! } > . | oe Te _£ 
MWred DOV Lhe Gav Ol by the cord: ana 1] 


—) 


, 


paid them from 81.75 to 82 per cord tor cutting the green wood. 
f : ete eee z ; - ; Ps... ; ; } } 

Cross-question ¢. Then it cost to cut and deliver said wood less 
. + 


Hot. 


than $8.65, the contract price, did 


- i ite 
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(Olbjected to as not cross-examination, Incompetent, and  immate- 
rial.) 

Answer. I do not know, as there were so many different orders 
and detention by the military; it would be hard to estimate the 
exact cost for cutting and delivering this green wood. - 

Cross-question 74. When you stated that if was worth $1.50 more 
per eord to haul said wood from the place where it was cut than if it 
had been cut at any distance you choose beyond one-half mile from 
the adjutant’s quarters, vou took into consideration in making thiaat 


} , 


estimate the delay caused by the military, did you not’ 
- Answer. No, sir; ] did not. 

Cross-question ins When you siated that it cost SL por cord more 
to cut said dry wood, how much of that was for cutting and how 
much was for hauling ? 

Answer. Well, we paid from 25 cents to 75 cents more per cord 
foxy chopping, and if Wills necessarily worth and Cost the petitioner 
from, 81.50 to S1.75 more to eather up and haul the dry wood than 
it would have cost itm to haul the green wood, had he been allowed 
to cut it outside the half-mile limit from the post adjutant’s office. 

Cross-question 76. You bave stated in your direct) examination 
that the average haul of wood, if vou had not been interfered with 
by the military, would have been a mile anda half; the average 

haul of the dry wood was two miles and a half: then it 
786 would cost to transport said dry wood said extra mile, on an 
average, $1.50 to S175 por cord, would it not? 


(Objected to because the witness did not state in lus direct exam- 
tion that the average haul of the @recn wood, if they had been per- 
mitted to cut it just outside the half mile from the post, would have 
been a mile and a half, but stated that it would not have exceeded 
cl mile and a half, and beeause he has also stated that the extra cost 
of obtaining the dry wood resulted both from having to haul it fur- 
ther and having ta pick it Uy) In small quantities through the woods, 
while the Lrech wood could have been procured in large quantities 
In one place, so that the question Is niusicadine, and hol proper 
cross-exXiumMThation. Above objection made by counsel for claimant.) 


Answer. I] don't understand it that way. 

Cross-question ‘eg What would if have COst to transport sald dry 
wood per cord, including loading and unloading, provided that vou 
transported if the Sabie distance tliat Vou would have transported 
the green wood, if you had not been interfered with by the mili- 
tary? : | 
Answer. Well, about 81.50 to $1.75 per cord at that time and 
place. 

Cross-quesiion 7S. Ts not 90 cents per mile per cord, where there 
IS ho loudine anid unloading to do, a high price for transporting 
wood ” | | 

Answer, At that time and place I do not consider it was. 

— Cross-question 79. When vou left Tongue river how many cords 
of wood were unhauled ? : | 
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Answer. Three thousand two hundred and fifty. 

Cross-question SO. Can you state who hauled it when it was 
hauled, and whether it was hauled by the day or by the cord? 

Answer. I could not say. iat | 

Cross-question 81. You stated in your direct examination that the 
time of a team and teataster Was worth SS per day ; v1Ve the items 
In reference thereto. 


(Objected to by claimant because the witness did not state that 
the time of a team and teamster was worth SS per day, but did state 
that the time, labor, and keeping of a team and teamster was worth 
SS per day, and so the question is misleading and not proper cross- 
exarmmihation. ) 


Answer. Well, it cost 85 per day to keep a team just for their grain, 


s] per day for boarding a teainster, S100 per day for his Wwages—a low 
estimate—and $2.50 per day for the use of team, harness, and wagon, 
which makes SS per day. 

Cross-question 52. About how many men were employed in your 
wood Cam), and what were their various occupations ? 

Answer. Well, there were about’ 60 wood choppers, three cooks a 
portion of the time, one might watchman at the Cabiip, ohe herder 
to herd the stock for grazing, two foremen, some 50 teams employed 
with teamsters; some 1S or 2O of these teams were hauling wood 
ana the others Were engaged 11) hauling supplies from ort Buford 
to the camps of the petitioner. 

Cross-question 55. When you stated In your direct examination 
that the time, labor, and keeping of a man was $4 per day, what 
Vas the value of the tine and labor, and What was the cost of ke })- 
Ing ? 

Answer. The labor was worth $3 per day, and it necessarily cost 
Sl-per day to keep a man. 

Cross-question 54. How many men in your camp who worked by 
the dav received So for their day's work, anid Were boarded and 
lodged ? 

(¢ Mbjected to by claimant as not cross-examination, and lmMmate- 
rial.) 

Answer. Not many: I could not say. 
13¢ Cross-question 85. Did petitioner pray any more for cutting 
the down timber—I! mean the green wood—per cord than 
they did for cutting other green wood ? 

Answer. No, sir: they did not pay more. 7 | 

Cross-question 56. Describe the second camp that was built, giv- 
ine the size, material of which the buildings were made, and how 
long it took t6 make them. 

Answer. Iam unable to tell the exact size of the buildings, but | 
will state as near as I can remember; one building was, I think, 22 


hy 35 feet: one was 30 by 22 feet. 1 think: one was 18 by 25, and 
one. | think. {) by 16 or ] f: all built of cottonwood lows, chinked 
and daubed with “mud. covered with cottonwood poles and earth. 
Those were the main buildings, but there were numerous other 
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shanties and dug-outs for men to sleep in; I don’t remember how 
many. Well, | could not say the exact time that it took to build 
“ul those quarters, as l was not there when the first preert of the Cainp 
was built, but, as near as T can remember, the camps that IT built 
myself, two buildings that [put up and completed, there were some 
90 days’ labor performed on them by men, exclusive of the team 
work. 1] don’t remember now how miany days’ team work was done 
on them, but I would think, in my judgment, some 20 days’ team 
work. 

Cross-question S7. After the new camp was built how long did it 
take them to move” . 

Answer. That [P could) not tell you; a portion of the supplies 
were moved when | returned from leort Buford with supplies for the 
Cali}. 

Cross-question SS. Were any men at your camp killed or wounded 
by the Indians” | 

Answer. None that T saw or heard of directly; at one camp It was 
not safe for men to va to their work without their gvulis to protect 
them fromchostile Indians. 7, myself, always carried my Winches- 
ter rifle when [To was out from CaMALp. 

Cross-question So. Give the items of the 86,000 that you stated in 
vour direct examination when you said that it would) be the neces- 
sary cost and expense of moving the camp from the old) place to a 
distance of 10 miles from: the post In October, 1S76. 

Answer. Well, in the first place, provided we would have had to 
move LO Miles hrvom the Cally), the CX PCLise Of building hew CULL S, 
the detention of men and teams while building those new camps, 
for we could not have worked all the men and teams at building 
the camps, and we certainly would have had to board them) and 
pay them for their time in the same ratio as if they had been chop- 


ping wood, and then the expense of moving back after the order 
Wiis modified nid building other Hew CAaMIps, the CA PCHse would 


Heecessa iV have been vreat to the petitioner, and would hot have 
cost him: less than S6,000 or more. 

Cross-question WW). Tow many new low buildings would he have 
to construct In such removals? 

Answer, Tle would have had to construet new buildings in the 
sume ratio as we did in our other Caliip. 

Cross-question U1. Then that would have been eight new buil 
Ings, Would it not? 

Answer. Phat would liave been eight new buildings, not includ- 
Ine thie spall buildines outside. | 

Cross-question 92. Did petitioner pay men who were cutting wood 
by the cord for the time that they were idle? 

Answer. [| could not Sa\ In regard to that. 

SS Cross-question 95. Where did the men go to that vou took 
the Big Meadows in preparation to carry out the hay con- 
tract 7 | 
Answer. They went with me to Toneue river. 
Cross-question 94. How many were there ? 
Answer, TP think thirty-nine in all, as near as I can remember. 


a , 6 : 
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Cross-question Y5. In cohseq telce of not cutting the hav, and in 
taking said mnieh to Tongue river, the petition r Was enabled to cul 
more wood than he otherwise would have done before Vou left that 
winter, was he not? 

Answer. I don’t think he was from the faet that he could have 
hired other men that had come down from the Big Horn mountains 
who Were prospecting for old thie re. 


being examined by WaLrer EH. Sanporn, for the petition ¥ 
the witness testified : 


(Juestion 1. You say in your direct testimony that vou know the 
Intention and. expectation of petitioner was in August, 1876, to 
transport this hay up the Yellowstone by steamboats, and in your 
cross-examination that. you had not then seen him personally. 
flow, then, did Vou know what his intention and « x pectation was 7 

Answer. [ know through his agent, and the understanding of all 


the emploves Was to proces di to the meadows ot) the Yellowstone 
river and cut and bale and transport hay by steamboat from the 
meadows to Tongue River cantonment. 

(Question 2. Were not you and all the « niploy es, of whose instrue- 
tions vou have knowledge, instructed to cut this hay at the Big 
Meadows and Lrablisport it Uy) the Yellowstone ty) steamboat ? 

Answer. That was the instruction to all as far as my knowledge 
foes. 

(Juestion 3. Did you not judge the intention of the petitioner from 
these instructions and the facet 
there to cut the hay ig | 


Answer. Yes: Lo clid. 


Question 4. Did vou not each time vou were on or across the Big 


-_= 


that all employes of his were to &o 


Meadows go upon them or across them in such a way that you 
could see them all and easily estimate the amount of hay that was 
or could be cut on them ” 

Answer. The first time that I was on the meadows I looked care- 
fullv and made my estimate in regard to the amount of hay that 


could be cut. and I don't think that IT was 100 tons either way from 
the actual amount. 

(duestion ». After HIazen had = told you that he had let the con- 
tract tor cutting {his hav ta) Lu io@hton chia Jordan did you not Co 


Immediately to the Dig Meadows and find their men and teams py rO- 
tected by soldiers in possession of all the hay fit to cut ther 

Answer. Yes, 

(Juestion. If General Hazen and Leighton and Jordan had not 
take 1} PrOss¢ <<10N of this hay could Vou hot have procured thi rea 
large part, if not all, of the hay needed to fill this contract ? 

Answer. Yes, slr: We could bei Ve procured i greater portion of 
the hav, if not all. 


™ ; - H } 1] os | = ti. 1. f —_ 
Ciuestion gy lad not aik Ulie Hav on the burnt (reek S\beadows 
above Bismarck that was suitabie to cut for hay been cut before 
4 evi? 1 pee 6) 
Auocust 26, 1876° 
a 4] 7 ; {" , vee ] — : | 
“Answer. ize rhe best Of MV Knowledge It was al] cut. 
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Question 8. How was it as to the meadows twelve miles below 
Bismarck 7? | 
Answer. 
below. 
io) Question 9 What was it worth to cut hay per ton, and 
What was it worth to stack it on the Big Meadows in the fall 
of 1876? 
Answer. Well. it, Wiis worth about s? per ton to cut and rake it, 
and $2 more per ton to haul and stack It. 
Question 10. What was it worth at that time and place to bale 


[ don't know particularly as regards to the meadows 


It? : aie 
Answer. It was worth apout $4 to $5.90 per ton to bale and fur- 
nish everything. 

Question 11. Do you know how much more it cost and was worth 
to cul and haul this dry wood, than It Was to cut and haul the same 
amout of green wood from points the most aecessible without a 
eirele of one-half mile from the adjutant’s post ? 

Answer. In my judgment I do know. 

(Question 12. You say in vour direct testimony that if vou had 
been permitted to cut the green wood at.such points as you saw fit, 
outside of a circle of one-half mile from the adjutant’s 6fhice, the 
average hei would not have exeeeded one mile and il halt. About 
what would have been the average haul? 

Answer. | don’t think the average haul; in the best of my-judg- 
ment, would be over one mile from the post. 

Qduestion 15. You say that the average haul of the green wood as 
Vou did cut it was three miles: a tealn, then, to Feu. a load of wood 
as you did cut it had‘to travel six miles, while it would have had 
to travel but two miles to get 1t as provided by contract; how many 
Ore londs men day would a team haul from il distance of one mile 
than from a distance of three miles ? 

Answer. Some six loads more; ona three-mile haul they would 
make four loads per day, and on a one mile baul they: would make 
fon loads per day. : 

(Juestion lt. In your cross-eXamiination vou stated that if vou 
rocured the 1500 eords of dry wood at the points just outside 
the half-mile cirele from the adjutant’s office, where vou could most 
easily have procured the green wood if you had not been interfered 
with by the military, it would have cost, including loading and un- 
loading, 81.50 to SL.75 per cord to have hauled it. If this dry wood 
had not been scattered about and had been in such quantities as 
this green wood that vou might have cut was, could it not have 
been hauled an average distance of a mile, including loading and 
unloading, for much less, and if so, for how muely per cord ? 

Answer. Well, the dry wood could have been hauled for about SO 
celts per cord, 

Question 15. Tlow much would it have been worth and have cost 
to have hauled the green wood, including the loading and unload- 
Ing. if vou had been permitted to have procured it wherever you 
chose bevond the half-mile eircle from the adjutant’s office, averag- 
Ing, as you say it would, one mile haul? 
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Answer. About $1.10 per cord. 

Question 16. Was not the 350 eords of dry wood delivered at the 
post for S4 per cord, the largest amount of dry wood found in any 
Ole place, ana the hiost necessible tO the post ot any considerable 
amount of dry wood you procured ? 

Answer. Yes, it was. 

Question 17. Was it not worth at least from $1 to $2 more per 
cord to cut and put ih) ‘al the post this 550 cords than if would have 
been to cut and pu it in at the post the same amount of vyreenh wood, 
from the best and most aecessible timber just outside the halt-mile 

circle from the adjutant’s office 


i) Answer. Yes, it was worth S1.50 to 82 more. 
¢ Question 18. Did not the petitioner, in addition to paying 
his choppers SL.75 to S82 per cord tor chopping, pay them by the 


month for their time and furnish them their board while making 
the Journey from Bismarck to Tongue river while on their way up? 
Answer. That was the understanding, and I can answer for my- 
self that I Was paid paid mV Waves from the dav | left Bismarek., . 
(Juestion 19. You say It cost SL per cord more to (Te the Lo0o0 


cords of dry wood than it would | 


ave Cost to get the same amount 
of green wood to the post as provided in the contract. In what, 
beside the extra cost of cuttine the drv wood, does this extra cost 


consist 7 


| Answer. It consists In the loss of time of teams gathering up the 
wood, and eutting roads where this dead timber was: there was 
Very little = tanding vreen timibe I’, and a oreat deal oft the dead timn- 
ber Was Wort ly | ess for wood, (>| entimes Lie logs threat Were worth = 
had to be cut and rolled out of the way to make way for the team 
to get Wn Lo the wood tliat Wials choy yped, and We had to haul if 
further 

Question 20. Were not the two buildings vou built at the new 

camp, of which vou have testified in your eross-examination, less 
than one-half in value and cost of t hye amount of lnprovenn his the 
petitioner made at the new camp, and about what proportion of 

<= 


these Improvements Were they? 

Answer. Yes; thev were less than one half, but I could not say 
how much less they eost, for I was pot there when the other im- 
provements were done, 

Question 21. You say in vour direct testimony that the cost and 
expense of constructing this new camp and changing to it was SB.000. 
at least to the petitioner. Of what, besides constructing tl 
Ings vou have mentioned in your cross-examination, did this cost 
alia ex pense ae ? 

Answer. The delay in men and teams. And had it not been for 
those del aVs, mnie by the different orders of ai military, he could 
have had th wood all in by the first to the tenth of January, Sia? 

cae: ye Dic the pre tition r hot also pt to make bit W roads 
and haul his supplies to this new camp from the old 

Answer. Yes; there were some new roads made to haul the sup- 
plies from the old camp to the new, 

Question 23. How was the timber just outside the one-half mile 
60-—170 


~~ 
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from the adjutant’s office, and within a mite and a half thereof, 
where you say you could have procured it to the amount of 6,000 
cords: Wis it eood tinnber for wood and in large bodies ¢ 
Answer. Yes; it was. About.a half a mile west of the adjutant’s 
office there was a beautiful grove of timber, where [ calculated when 
[first went there, that he could cut at least 2,000 cords of wood, and 
the extreme haul would not have exceeded more than one anda 
half miles, and east of the adjutant’s office there was a lare body of 
timber where we could easily have cut and procured the remaining 
portion of the green wood had we been permitted to do so; that 
grove cast of there is the finest grove of timber that I saw at any 
place in the country, and To was up Tongue river 65 or 70 miles 
While looking for hay. 
Second general interrogatory by the Commissioner: Do you know 
of cid other biatter relative to the elaim = in question ae you do, 
state It. | 
71 Answer. I don't think of anything at present. I have told 


all threat | Ki how about it. 
R. Bb. MASON, 


Sworn and subseriped to before me,this second day of April, A.D. 
i8/3s, at Bismarck, Dakota Territory. 
CHARLES M. CUSTIMAN, 
Uj. Ne Court (ommissione ig for Dakota iz rreritol WY, and 
Cf OffiCio (COMTLISSTIONC? of thie Court of ( Jaime. 
Cross-cxramination of Alex. Me Askill foy Defendants, taken at Bismarck. 
Dak... on the 2d and 3d « lys of April, A. D. 1878. 


Defendant 's counsel, Jonas (ruilford, [esq. ; elaimuant’s counsel, 
Walter IL. Sanborn, Esq. 


AnLexX. McAskiii, being cross-examined by J. Gurr 
torney for the defendant, who moved to strike out al 
mony as Incompetent, irrelevant, and immaterial. Claimant’s coun- 
sel Opposes, and objects to said motion as too late and without eround, 


ORD, the at- 


2 
| y,* 4 . 
i direct testi- 


Cross-question 1. Were vou on the Big Meadows in 1876, and 
Were Vou employed there t . 

Answer. IT was on the meadows, but [ was not employed there. 

Cross-question va Llow Many Limes Were Vou on the meadows that 
season ? 

Answer. I was there once besides when [ was going up with Me- 
Lean’s train. | 

Cross-question 3. [low long are said meadows ? 7 

Answer. The main meadows are about four mies lone. [ should 
judge in some places it is not over 300 yards wide, and in some places 
it is from 600 vards to half a mile wide. 

Cross-question 4, What other meadow Is there there beside the 
main meadow ” : 

Answer. There are no meadows there beside the main meadow. 


A ec at 
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There are a few places where there could be some hay cut, but it don’t 
amount to much. 

Cross-question 6. Is not that meadow in some places two miles 
wide ? 

Answer. No, sir; ‘not where there is good Grass. It is all bottom 
land for 50 miles from the mouth of the Yellowstone up, but there 
Is ho grass, except on the meadow that I was speaking of. 

Cross-question 6. How wide is said bottom lands ? 

Answer. In certain places three and four miles wide. 

Cross-question 7. What will the width of said Big Meadows aver- 
age ¢ 

Answer. They will average from two miles to twoand a half miles. 
f mean that width for the bottom lands. 

Cross-question 8. Did you explore the land for hay within 200 
miles from Tongue River cantonment ? 

Answer. I did explore the land for hay from Fort Buford up to the 
Tongue River cantonment. 

Cross-question 9. After you got to said cantonment, did you make 
any further explorations for hay; and, if so, what? 

Answer. Yes, sir; I did within ten miles of the post—that is, above 
the post. . 

Cross-question 10. Tlow do you know that it is 184 miles by land 

from Fort Buford to Tongue river, and did you ever measure it? 
iva Answer. I know by comparing distances between camping 
erounds. I never did measure It. 

C'ross-question 11. Did you ever cut, bale, and stack any hay, or 
take any contraets for doing the same ? 

Answer. I have cut and stacked hay, and I have taken contracts 
for hay at Buford. 

Cross-question 12. What did you get per ton ? 


(Objected to by claimant as not cross-examination and iImmate- 
rial.) 

Answer. I got $12 for cutting and delivering it at the fort, includ- 
ing stacking. 

Cross-question 13. You have stated in your direct exan 
that there were 1,500 cords of drv wood furnished in the fall of 1S76 
at Tonene River cantonment; where was the greater part of this 
wood cut ? 

Answer. The greater part of it was cut between two and three 


+ 


miles from the Post. 

(ross-( restion | t. Was there any cut near the post, and how much? 

Answer. Well, there was some cut within a half mile of the post, 
the correct amount I could not tell; I should judge there was not 
over 1o0 to ZOO eords. 

Cross-question le. Where Was the next large body of dry wood cut, 
and in which direction from the post? 
Answer. It was cut to the east and southeast; in fact we gathered 
the drv wood wherever we could find it. 

( 'ross-qtiestion Lt}, About how Mahy eords did you cul in) this next 


s 


body of drv wood ‘ 
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Answer. We cut about from 700 to S00 cords, and all along the 
bottom. | : 

Cross-question 17. Tow far was this second body of dry wood from 
the first body of dry wood ? 

Answer. The first part of it was from a mile and a half to two 
miles. 

Cross-question 18. [low far was it from the post 

Answer. It was about two miles; two and a half miles. 

Cross-question 19. What was it worth to transport wood er haul it 
per cord per mile at Tongue River cantonment in the fall and win- 
ter of IS7T6? 

Answer. “Pwas worth 90 per cord per mile to haul it and $2 for 


a 


cutting it. 

Cross-question 20. ITlow many miles on an average can a team 
dr: aw a ~ of wood ina di; aV Upon a fair road ft. 

Answer. Can haul it 14 miles. 

('ross- aioe 21. Tlow many teams remaimed idle at said post im 
CONSE “ULETICe of Colonel Whitler’s order mn October, 1S76 ? 

Answer. We had from 17 to’ 20 teams there; they all remained 
idle exeepting during the time we were building camps. 

Cross-question 22. You built your second camp during this time, 
did vou not ? | 

Answer. Yes, sir; part of it; we did not build all the buildings. 

Cross-question 25. You employed these teams, did) you not, in 
building this econ camp during this time, did you not? 

Answer. Yes, sir: we emplove «l some of them such as we could 
Use to dvantace. 

Cross-question 24. And did) you not draw some wood with them 


during this time? ) 
Answer. We had no wool to haul: 
793 | Cross-question 25. Was there not some dry wood unhauled 


at this time? — 

Answer. There was not enough to keep the teams busv for a whole 
day after the order of Colonel Whistler was issucd. 7 

Cross-question 26. Elec all the green wood been hauled ? 

Answer. No, sil | 

Cross-question 27. You say that teams were worth SS per day at 
said cantonment; how do you make out that estimate ? 

Answer. Government Was paving 85 per day for teams and fed 
them, and feed was worth 83 per day at that time. (I mean feed per 
dav for the teams.) 

Cross-question 25. Whiat Were the services ot the teamsters worth 
per day ? ; 

Answer. [ ineluds d the teamsters’ services wit hb the team at &5 per 
dav. - Tlie teamsters’ services are worth from Sl.70 to S2 per dl: Ly. 

Cross-question 29. How many men received in your camp for their 
time and labor, the sum of ™4 per day ? 

Answer. All these men exec pt the teamsters received 85 per day. 

Cross-question 50. You state in your direct examination that the 
expense Incurred by the petitioner in moving from the first camp to 
the new camp Was $2,700. How do you know that fact ? 


E pon ra era 
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Answer. I know by the number of days’ work for men and teams. 

Cross-question 51. How many were employed in constructing 
sald camp ? 

Answer. From 22 to 25 men. 

Cross-question 32. Did they work each and every day, the said 22 
or 25 men, consecutively, and all of each Gay, from the time they 
commenced until they finished said camp ? 

Answer. They did while I was working with them. 

Cross-question 33. Did you work while the said camp was being 
eonstructed ? 

Answer. Not in building all the camps. I worked on two camps 
or buildings all the time, and then went to work to prepare the 
roads for moving our camps. 

Cross-question 54. How many men worked with yeu in building 
sald camps ? 

Answer. The number of men I spoke of before, between 22 and 25. 

Cross-question 35. low many of these men were teamsters and 
drove teams ? 

Answer. None of the men I speak of were teamsters. 

Cross-question 36. Tlow many days did Vou WOrk 11 building these 
two buildings ? 7 

Answer. We worked three days with the number of men that | 
speak of. 

Cross-question 57. [Tlow many teams were employed at same time ? 

Answer. All the teams were employed at the same time, but he 
could not work all of them together to advantage. 

Cross-question 58. Can you say how many teams worked all day 
and did a full day’s work in constructing two of said buildings ? 

Answer. No, sir; I cannot. 

Cross-question 59. Well, state whether vou know how many men 
were employed and how many teams in constructing the remaining 


- buildings of said new camp. 


Answer. All the teams were there; I can't state how many of 
them worked each day. I don’t know how many men. 


iy Cross-question 40. How many men were emploved in build- 
Ing a road between said camps, and how long were they em- 
ploved ? 


Answer. In making the roads and moving we were two days, us- 
Ing all the men we had up there. 

Cross-question 11. Were not some of them at the same time em- 
ploved in working upon the camp that vou were moving’? 

Answer. There was no work done on the camp while we were 
moving. 

Cross-question 42. Hlow far apart were these two camps ? 

Answer. I don’t know the exact distance: 1 should judge they 
were two miles apart. | | 

Cross-question 45. low many men and teams Were emploved 11) 
inaking roads, and how long” 

Answer. There were no teams employed in making roads. We 
had all the men that were emploved up there moving and making 


} 


roads. 
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Cross-question 44. How many men were employed in making 
roads ?- | 

“Answer. From 10 to lo men. 3 

Cross-question 45. How many men were employed in moving, In- 
cluding teamsters ? | : 

Answer. Well, including teamsters, we had 50 men employed in 
Moving, exce pting those making roads. 

C ross-q uestion iG. Now, do you sole minty swear that there were 60 
to 65 men Cn ge aged continuously for the pe riod of two ad: AVS In mov- 
Ing said camp ind supplies ? 

Answer. I can’t swear that they were engaged continuously for 
two days, but they were there for thie purpose. 

Cross-question ve How many iouds did they draw Or transport 
from one camp to the other? 

Answer. I don’t know, sir. 3 

Cross-question 48. Was said road afterwards used for the purposes 
f drawing wood ? 

Answer. No, Sir: it was not. 

Cross-question 19), Were thiere any Caliips erected bevond the ten- 
nile linarit, as mentioned im your direct examination, or adhiy attempt 


? 


to erect any such camp ? 

“Answer. No, sir: not to my knowledge. 

Cross-question OO. What did you estimate the eost of this new 
camp, exclusive of the cost of removal ? 

Answer. Well. T should think the eost to be about 81.600 to S1,SO00. 

Cross-question 51. That is, von mean the five buildings ? 

Answer. Yes, sit 

Cross-question 52. Then the labor upon each building and team- 
Ing was worth between S300 and S100 ? 

Answer. It was worth more than that. 

Cross-question 53. [low much was it worth ? 

Answer. | dont think any of the buildings could be put up tor 
less than S500. 

Cross-question 54. Then the labor and teaming upon said build- 
nes, in all, would be worth 82,500, would it not ? 

Answer. I think it would. 

Cross-question oo. TLow much did it cost to move 

Answer. ‘Well, it cost about S300 for the teams alone, besides the 
eost of between 50 and 60 men: 

Cross-question 96. Well, how much did they cost ? 

Answer, Each man cost S4 per day; that would amount to be- 
tween S400 or So00, as near as T can get at it. 

Cross-q Westion o7. Lhen it eost S700 to move, did it not ? 
199 Answer. Yes, sir. | | 
Cross-question oS. And you had the contents of four small 

buildings to move for the distance of two miles ? 
Answer. Yes; we had enough stuff to keep us moving for two 
days. , 

Cross-auestion oF; When did you leave Tongue river ? 

Answer. [ left there the 12th day of July, 1S77. 
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A 
Cross-question 60. Who hauled the 3,200 eords of wood in the 
spring and summer of 1877? 
Answer. Different parties who were working for the contractor. 
Cross-question 61. How many such parties, and who were they? 
Answer. There were so many parties that I can’t call to mind at 
present. 
Cross-question 62. Did they haul it by the eord ? 
Answer. Yes, sir. 
i. Cross-question 65. ILow much per cord did they get for hauling 


the same ? 


Answer. They got 85 per cord for hauling the most of it 
Cross-question 64. In hauling said wood in spring, were not these 
> ? supphes generally shipped to them by river ? 

Answer. No, sir. 

Cross-question 65. Were not some of them shipped up by river ? 

Answer. There were 60 sacks of grain; that’s all there were that 
I know of. 

Cross-question 66. How high up on the Yellowstone did boats 
usually run in the spring and summer of 1877? 


(Objected to by claimant as not cross-examination and immate- 
rial.) 
Answer. There was one or two boats that ran up as far as the 
_ ™ mouth of the Big Horn; that’s beyond Tongue river. 
Cross-question 67. Hlow far did boats make regular trips in the 
~ spring and summer of 1877, and before the first day of July, on the 
Yellowstone ? - 
Same objection by claimant.) 
Answer. I can't say that they made regular trips as far as Tongue 
river. There were boats that could not get as far up as Glendive in 
August. All the boats could get up to Tongue river during the 
June rise, 
Cross-question 68. What was the average distance from the post 
4 _ that that dry wood was hauled ? 
(( jected to by claimant as not cross-examination.) 


A. I should think the average haul was two and a half miles from 
the post. 


Being re-examined by counsel for claimant, the witness testified : 


Question 1. Are vou familiar with the hay meacows at and about 
Fort Buford, and how long have you been familiar with them ? 

A. Yes, sir; IT am familiar with the hay meadows at and about 
Buford. I have been familiar with them since 1871. I helped to 
fil] hh ay CONLTE icts the re sInce 18il, and three Vi ‘ars in suceession, and 
| helped to fill the hay contract at Fort Bufor l in the summer of 


<s 


LS76. 
Question 2. Do you know, then, how a hay could have been 
cut at or about Buford after August 25, 1876, aside from the Big 


Meadows Ol) the Yellowstone T 
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A. About 20 to 25 miles this side of Buford, and on the east side 
of the Missourt river, there could have been cut, I judge, from 100 
to 150 tons, but it was not wood lor hav ; that was all that could be 
cut at or near Buford, aside from the Big Meadows. 

(Juestion 3. Do you know whether any hay could have been cut 
on the Missouri river above Buford and within twenty-five miles of 


it? . | 
796 Answer. Yes,sir: [know therecould not be. I livedup there. 
Question 4. When vou were on the Big Meadows about the ~» 


ISth of September, 1876, did you so carefully examine the same that 
vou know that no grass could be cut there fit for hav aside from what 
Leighton and Jordan had cut or cut around ?. 

Answer, lid eXanine the | Dig r Meadows tit the time named in 7 
the question There could Lot ‘be any hay cut excep that which 
they had cut or ent around. 

(Question o. Did you know on what part of this large extent of bot- 
tom-land grass fit for hay grew that year, and did it grow at any 
other } points S xCOp! cL those meadows whe <e F & johton WV Jord: cl) his " 
cut 7 

Answer. Yes: Tam familiar with those bottom lands and knew 
Where the hay grew, and it did not grow at any other place except 
on the open meadow at the places where Leighton & Jordan cut, 

(duestion 6. Was not this 150 to 200 cords of dry wood which you 


say Was cut within a halfa mile of the post, much of it, distant more q 
than il half a hile from the post t 

Answer. There was not any of it nearer than a half a mile from a 
thie post, and it was from three- — to a mile distant. 

(duestion 7. Was not this 150 to 200 cords scattered around over 
avery large tract,so that you had to cut roads to it and piek it up in 
little lots of a qua urter and halfia cord ina place ? 

Answer, Yes, sir; it was all of the dry wood — was. 

(Juestion 5. \ as notall of this drv wood obtained from down tim- , 
ber Zz 

Answer. Yes. sir: most all of it. 

; 


Question & Was not a large portion of this down timber partly 
rotten, so that vou had to pick it out from among the sound parts in 
small quantities, and often to cut and roll away some of the rotten 

timber to make roads to get to the sound ? 

Answer. Yes, sir: the body wood Wiis host all rotteh. We Lot 
most of the dry wood. out of the tops. 

Question LO. Was not this wood you speak of on the Tongue river 
bottom that eut.by the Montana party, and was it not the best and -s 
most accessible of anv considerable amount of the dry wood vou 
vol .. F [ : 

Answer. Yes; it was al cut by the Montana party, and it was 
the best and Miost ay Coss] | le of ahiy considerable amount we Pot ; 
but, of course, it Was not as nigh as the first quantity of dry wood 
We got. : 

(Question 11. When did vou get to Tongue river ? 

Answer. | Or there the first day of October. IS76. 

Question 12. Was not Colonel Whistler's construction of the ten- 
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mile order made and brought to your attention within three days 
after that ? | 

Answer. It was; within three or four days after that. 

Question 15. Do vou not remember that General Miles returned 
to Tongue river and poited out places to Mr. Coykendall and the 
men under his charge where they cut green wood, about three miles 
from the post, about the Oth, of ( letolby rr? 

Answer. Yes. sir; T remember the day that he came up and 
showed us wher to Cul wood. 

Question 14. Before General Miles modified this order and pointed 
out these places to cul wood. had You Or any of the petitioner's beh 

r teams commenced to work on the second camp ? 

Answer. No, sir. 

Question 15. You said in vour cross-examination that during the 
continuance in foree O] this < n-mile order “OTM of the tents and 
men were etuploved in working upon this second camp. That was 

a mistake, was it not ? 
097 Answer. It was a mistake. He had no reason to move one 
camp to that point unless General Miles issued the new order 
Hxing the new places to cut. 

(Juestion 6. Then the men and teams of the petitions r were, dur- 
Ing the time this ten-mile order Was 1 foree, practically idle, were 
they not? 

Answer. Yes, sir; they were. We had nothing to do; we could 
not cut any wood; we had none to haul. 

Question 17. You said in vour cross-examination that when the 
ten-mile order was put im force you had not hauled all the green 
wood. Had vou hot hauled at that time all that had been eut ? 

Answer. There was no green wood: cut at that time. 

(Juestion 18. How much did the choppers, cutting green wood at 
$1.75 to $2 per cord, earn per day on an average ? 

Answer. About S4 per day. 

(Question iD. And to hire them LO lea thre it work chopping the 
‘i etitioner bread t to or this rh) ~ | per day, ( lid he not ? 

Answer. He had to pay 85 per day and board, which makes 

(Juestion it) W iis tha re thot more work done (>}) thie tWo buildings 
vou helped construct at the second camp, to finish them, after you 
e Ay ied hac worked ()}} them the three days ? 


st. 


with the 22 to 


Answer. Yes; they had to put bunks, doors, and windows in them 
afterwards. — 

Question 21. What portion of the buildings the petitioner made 
at this new camp in cost and value were the two buildings you 
helped to construet ? 

Answer. About two-fil ths. 

4 Did hot the 60 to 65 men employed in moving Calnyp 


Question 22. 
two davs work during those days as continuously as they could, and 


did you not have tO Cross all those supplies over Tongue river Lo 
get to the new camp? 
Answer. The men worked as well as they could under the circum- 


stances. We crossed all our stuff over Tongue river. 


6i—170 
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Question 25. What time did the first steamboat get to Tongue 
river in 1877, and how many got there before July first, 1S77? 

Answer. The first boat ol there about. the 22d of May. I-don't 
know how many got there before July Ist, 1877. 

Question z 3 What Was the condition of this country as to fndians 
In the fall and winter of 1876, and what, 1f anything, happened to 
you and your party while working tor the petitioner ? 

Answer. The country above Glendive was considered a very dan- 
YeCrous riclisun COUMLTY, When we Were vole up from Glendive LO 
Pongue river we We aliacked ly ndians at Custer creek, 50 miles 


_ ieee ° ; , 1 “ . an woe > hy 
Prony poneue river: thev took | | head Of stock froin us and shot 


one mule belongmg to me: they attacked us about ten o'clock at 
nicht, while we were corraled ; they fired into us and we returned 
our supplies. 

Second Voli ru MTCrrogatvory by the COMMNISSIONCY. Do you know 
of any other matter relative to the claim in question ¢ It you do, 
state It. 

Answer. | dont think I do. 


ALEX. McASKILL. 


bed and sworn before me, this third day of April, A. D. 
1878, at Bismarck, Dakota Territory. 
CHAS: M. CUSHMAN. 
( niled Slates Court Conuinissioner for Dakota Tt rritory 
and er-Oftero ( ONLULISSLONEr of thee (Court of Claims. 
TUS ('ross-erdinination, FE KF. (reread) ip for Lh fe ndants. taken at Bis- 
marck, Dak., on the 3d Ta, of April, A.D. 1878. 


Defendants’ counsel, Jonas Guilford, Esq.; claimant’s counsel, 
Walter H. Sanborn, lesq. 

I. BL Gerarp, being cross-examined by J.Gurirorp, EEsq., the at- 
torhney for the defendants, who move to strike out |] direet testl- 
mony cls Incompetent, irrelevant, and immaterial. ¢ ‘omplainant’s 
counse| OP POses and obj cts to said motion as too late and without 
ground, | | 

Cross-question lL. When you Went Upon ihe expedition stated in 
your first examination, were you particularly looking for the condi- 
tion of the hay meadows, or were your observations incidental to 
the country through which you passed ? 

Answer. My observations were incidental to the country through 
which IT passed; never passed through a piece of meadow land with- 
out I noticed it. 

~Cross-question 2. Was not September a late month in which to 
cut hay in the region of the Yellowstone ? 

Answer. Yes, sir. | 

Cross-question 3. Plow many white men were killed and wounded 
by hostile Sioux Indians from Septem ber 1. 1S76. to January 1, 187%, 
on the road from Fort Buterd to Tongue River eantonment ? 

Answer. I dont Know. 


,* re; ig qe Fi a ] are a 
the fire. Qn account of loss of this stock we had _ to leave: some of 


tl a all ee ee aii ied 


| 


Pit lia IR «sete 


JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AL. 4838 


Cross-question 4. Were you at Tongue River. cantonment in the 
autumn of 1S76? 

Answer. I was not. 

Cross-question 5. Did you hire or let any teams there in the au- 
tumn of IS76, and how do you know the value ot the seryiee ofa 
team and teamster at that place and time’? 

Answer. I did not hire any teams in the autumn of 1876. I have 
hired teams to the Government, and | vot for 
day hire, and [ jud: 
include Lean and teahuster. 


} 1 
lars and a half a 


Cross-question {). flow mueh would It cost per Gay LO keep a team 
there? 

Answer. I = 
ster. 

Cross-question 7. Did you ever © 
Buford ? 

Answer. [I cut there one vear. 


1] + <i* ‘ . e & te ] «* . ’ rte ie 
hPOuId SAV VDeCLWeCHi SH and S6 poe] Gay, wmciuadine team- 


~< 
——s 
~~ 
~_ 
— 
~~ 
od 
j 
——>- 
ax 
~~ 
_— 
” 
_~ 
Pa 
— 
--. 


Cross-question S. How much did it cost vou to « 
per ton ? 7 

Answer. I could not Say Now | it was In 1869. 

Cross-question 9. Well, how do you know what it cost in Septem- 
ber, 1S76, to cut and stack it? 


Answer. I could not say what the exact figures would be, what it 
} ° ‘ 
would cost.. | could approximate verv closely to what it would cost. 


Cross-question 10. Do you know what hay sold for in the autumn 
of IS76, at Fort Buford ? 

Answer. [ do not. 

Cross-question 11. Tlow do you know that it would necessarily 


“Sean } } } . . , ‘ 
cost SLO rye rton to bate and Lransport hay Prony) tlie big \leadows 


ak Tham ee ee 5 a ee 2 erie ; ee ee Se ee ae ST 
cll ort Duford LO Poneus Aiver cantonment, and did you ever bale 
and transport anv upon said route ? 
bie hive elay + * T- : } +] is 
, (Objected to bV ¢inlimmahts counsel, because the witness did not 
. } : | } } t , } . 
state that it was worth S150 to bale and trahisport hay on tis 


j 
43° I } 4] + ? } 
es route, but stated that it coul 


| 
¢ 143 od } : ~ = - 
less than S1LO0 per ton, and so the question Is Inisieading and 


hel Proper CTOSS-@XHnTaALION. } 


} j ] j ] hy) ] i] f ' sal . | td 
Lnoswel | Larrea Py\ ne jeneth of time teams would be Making a 
. ] ’ "y ’ . > 3 
Url}. | have not baled or transported any Upon said route. 
i . i 


Cross-question I?y. Llow mueh was 1t werth more to cut dryv wood 


per.cord than green woo 


—+ 
eee 
~ 

- 


| river in the autumn of 1876, 
and did you ever have an: 

Answer. Well, that would depend on the quantity I had to cut. I 
should say up there it was worth $1.50 more to cut « 


Pree] wood : tf hevel rad anv cut there 

: 4 1 «> ? | 

(‘ross-question 13. How much more per cord was it worth to draw 

+ +} } ‘4 ' { | +} on 
dry Wool id) stile } i >s t | i? cr Teg ore i jij hie) 1} Woeoy'e (}] iWdi —~s} iif ij is- 
> , a 

Teplice Or Wiis 11 WOTtil ~~ tO qh] \ cary wood }}} rret } (ji] li 
] — } } 
both were drawh same dist ci 


oo) 
— 
/ 
_ 
<a 


a } ‘ } } | ] a 7 . , : 
> ? . oe +, i ? Aan LL 2h Ts Beater & wale’ * } : ‘ 
r. Well. it would not make much difference without thi 
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Cross-question 14. Then most of your knowledge with reference to 
this wood and hay Is made from Vvour estimation derived from 
your knowledge ot the COUNTY, IS if not 7 

Answer. From my estimation and observation. The wood at 
Toneue river | rode through three times and noticed the timber par- 
ticularly. | 

Cross-question 15. You do not know of your own knowledge, then, 
What particular parts of said timber petitioner caused to be cut, do 
you f . 

Answer. No, si 

Being re-examined by Wartrer TH. Sanporn, Esq., for the claim- 
ant, the witness tes let | 

Question 1. You say in your direct: testimony that the necessary 


cost of cuttine and stacking hay at the Bie Meadows above Buford, 


1 September, IS76. Was SO per ton. Tfow much was the cost of 


cutting and how much of stack! Ine t 


Answer. | should say that the cost was 84 per ton for cutting and 
$2 for stacking. | 

(Question 2. What was it worth to bale this hay at that point? 

Answer. The baling, | know nothing about it. TP never had any- 
thing to do with baling machines. I don’t think it would cost $2 
per ton to bile lay at that point. ‘ 

(Juestion 5% | - hot Your judement of the values Vou have testified 
to in your direct testimony based upon your experience in cutting 


and handling wood and hay in this country, and vour knowledge of 


the country, the location and surroundings of the Yellowstone Val- 
le te ; 

Answer, Yes, sir; it is. 

(Question t Was if Hol one of your duties. when vomne through 
this Yellowstone country with General Perry's expedition in the 
summer and fall of IS76, to look for meadows and g@rass-bearing 
lands for erazing prlsice ‘Ss for the comand, and did Vou hidel partic- 
ularly search for and notice all the hav-bearine lands through or by 
which you nassed ? 


Answer. It was one of my duties to hunt up hay for the com-. 


mind, ana Paid netice all the hay-bearing lands through or by 
Which | passed. 

Second fener | Interrogatory ly the commissioner. Do vou know 
of any other matter relative to the claim In question, ? Li vou do, 
state it. ene 

Answer. [do not,execept the scouts always reported to me at night 

Whether there was hay, and [ reported to General Terry sev- 
Sut} erak times ati rohit threat it Was of no Use tO YO any further: 
that it was all burnt ahead. | 


r. F. GERARD. 


Sworn to and subserrbed before me this third day of April. A. [). 
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IS7TS, at Bismarck, Dakota Lerritory, 
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Cross-eramination of William Harmon, for Defendant, taken at Bismarck, 
Dak... on thie od day of April, A. D. LS7S. 


Defendant’s eounsel, Jonas Guilford. Esq.; claimant’s counsel, 
Walter HH. Sanborn, Esq. 


WittiamM Tlarmon, being cross-examined by J. Guirrorp, Esq., 
the attorney for the defendant, who moved to strike out all direet 
testimony as Incompetent, irrelevant, and immaterial. Claimant’s 
counse! appears and objects to said motion as too late and without 
eround, 

Cross-question 1. You state in your direct testimony that you hold 
a note agaist Camb ll WK. Peck. lsitfora large or small amount ¢ 


(Objected tO bv clalmant as not proper cross-cxumilnation, Incom- 
petent, and immaterial.) 

Answer. It is a pretty good-sized note, amounting into the thou- 
suns. 

Cross-question 2. Will vou state whether there was any intention 
or effort by petition r to ship hay from Bismarck, Dak., during the 
fall or winter of 1S76, or any other potnts below Fort Buford, to the 
Tongue River cantonment ? : 

(Same objection by claimant.) 

Answer. After we failed to obtain hay ut the Big Meadows in or 
about the Yellowstone Valley above and below the cantonment at 
Tongue river, it became so late in the Season that it seemed to be 
lipracticable Or Impossible LO procure hay in or about Bismarck 
with which to fill this contract. The petitioner talked to me on this 
subject... Furthermore, [, before going up to Fort Buford, wrote to 
Donald Stevenson, who resides 15 miles below Bismarck, to know in 
case we should need the hay if he could not put up a portion of it on 
the kort Rice reservation. Stevenson met me at Bismarck and told 
me that he could probably put up from 50 to 75 tons. We started 


up, and gave up the idea of attempting to procure the hay in and 


about Bismarck. 

Cross-question 5. Do vou know what hay sold for at Fort Buford 
that fall’? 

Answer. [ don't know that there was any hay sold there. 

Cross-question 4. You stated that it neeessarily cost to cut and 
stack hay upon the Big Meadows near Fort Buford the sum of 
per ton. How do you know that fact, and did you ever cut and 


=) 


stack any fay there? 
Answer. In AnSsSWerineg thiat question | should Say thiat | have cut 


and stacked hay upon meadows upon the Missouri river in and about 
Standing Rock and Grand river that did not cost me over 83 per 


— 


> . } } . . . 7 _- 
ton. I based my ealculation of hay upon the Bie Meadows at 85. 


: 
Supposing Lie hav there to be about the same as On} the \iissourt 


rivel Lnd the difference Ith The Cost of the same was approxi- 
’ 7 } ,° . . “J: . 4 
SO] hiated DY Lhe distance from civilization, by the « xtra expense 
Pur Se HEU RSS ',. ae FAS tat en eS ; 
OF vetting suppiles up there. | never eut and stacked any 


~ Re i We ethan aA 
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Cross-question 5. Were you ever on the Big- Meadows ? 

Answer. I never was there. 

Cross-question 6. Did you ever haul any hay from Big Meadows 
o Tongue river ? : 

Answer. | did not. 

Cross-question 7. [iow did vou come to the conclusion that it 
would not necessarily cost over S110 per ton in December, 1876, and 
January, 1577, to transport overland from said Big Meadows to thie 
mouth.of Tongue river 


Answer. | came to th: ad conclusion by estimates of the number of 


days it would require to make the trip and the number of aiwalees 
each team could haul. 

Cross-question S. What was it worth to transport wood per cord 
per mile at Tongue river in the autumm of 1876 and spring of 1S77, 
When it was-so transported, leaving out of consideration the expense 

loading and unloading teams? , 

Answer. | would say that on a long haul it would cost more per 
mile than it would on a short haul, for the reason that teams on a 
short haul-have a great many resting spells and will last longer. It 
would cost from 50 eents to SI]. 1.) per cord per mile. 

Cross-question 9 ATL these values, then, vou have stated upon es- 
timation chiefly, not from practical experience ? 

Answer. Not from estimation, but from what [I know of the cost 
of doing work there at the time. | . 

Cross-qucstion 14). ae vou knOW what if COs! per cord (1) the aVe- 
rage to haul the 3,290 cords of wood at Tongue river in the spring 


= 
‘ 


mmm 4 


and summer of IS77* 

Answer. My impression is now that it was 85 per cord; that 1 
actually cost that. 7 

Cross-question 11. You never having been at Tongue river, do not 
know exactly how far this dry wood was hauled, do you ? 

Answer. Not from personal knowledge. 

Cross-question 12. ‘The values threat Vou have CIVen Were stat 
upon hypothesis, with reference to said dry wood given you, in ques- 
tons In a direct examination, were they not? 

Answer. They were not all hy poth sis; [ based. my estimate of 
Values from a general knowledge of what Ido know. The differ- 
ence of cutting green standing Liner and des standing and down 

tinber as it is found in this western country [do know. T answered 
the question at the bottom of page SO as it is there written In my 
direet testimony, hot sess the actual distance it was actually 
hauled. | ; 

Cross-question 15. What was the actual cost of the steam hay press, 
when did you purchase it, what freight did yeu pay thereon, and 
was it new or second hand when you purchased it ? 

Answer. T will say the actual cost of the steam hay sage laid 
down at Buford was 81,746; it was purchased about the last of Au- 
gust or first of Sentena ber: I don't remember the freight bills paid : 

t had been used a very little. and was in number one order. 

Cross-question 14.’ Where did you fin: wid leave that hay press ” 

Answe f. At Fort Buford, Dak., in charge of Lieut. Chas. G. Pen- 


uA 


4 
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nev, Sixth Infantry, acting assistant quartermaster and regimental 
quartermaster. | 

Cross-question 15. What instructions did you give him when vou 

left the hay press there? 
SOL Answer. [ gave no instructions, only as appeared in my di- 
rect testimony. 

Being re-examined by Water H. Sannorn, Esq , for the peti- 
tioner, the witness testified : 

(Juestion 3 Was not all thi YTass suitable for hav about Dismarek 
In quantities sufficient to till this contract, cut and in the hands of 
parties who must-have it for their own use, before the time you first 
learned at Bismarck that the hay on the Big Meadows had been 
seized by General Hazen and Leighton and Jordan ? 

Answer. It Was. 


(Objected to by defendant as hot redirect examination, and does 
Hot appear that General Hazen, nor Leighton and Jordan, seized 
anv hay at the Big Meadows.) 

(Juestion 2. Is there an open market for and market price of hay 
at fort Buford: were there such in 1876, and have there ever been; 
and what sort of -a population, a> regards the consumption of hay, 
was there at and about Fort Buford in 1S76? 

“Answer. There never was nor Is there now any market price: for 
hay at Fort Buford. All the people that reside there are in the mil- 
itary service of the United States, post trader and his employes and 
a few Indian scouts and their families. 

(Juestion 5. You sav in your direct testimony that it was worth $5 
per ton to cut and stack bay on the Big Meadows in September, 1876. 
How much of. this is for cutting? 

Answer. Well, about one-half of the S5. 

(Juestion f! What was it worth to bale then and there ‘ 

Answer. Not over S34 per ton. | 

(Juestion ©. What was it worth to bale it 1f the machines and hire 
were furnished ? 

Answer. At the outside not over $1.50 per ton. 

(Juestion 6. Did not the teams under your general superintend- 
enee haul loads oft supplies from the Biv Meadows Lo Tongue river 
for the petitioner during the fall and winter of 1S76, and do you not 
know how much it was worth and cost to transport these supplies 


. 


} 


on this route 
(Question withdrawn.) 
Question 7. Did you not in 1876, in the fall, carefully figure up 
and determine what it was worth to transport freight per ton over 
the route from Fort Buford to Tongue river? 


(Objected LO by defendant as not the best evidence.) 

Answer. | did. : 

(Juestion S. Dic you not at that time come to the conelusion that 
it was not worth and would not cost more than S110 per ton to trans- 
port lreight over sald route In the winter of 1876 and 1S77 ? 
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(Same objection as above, and in addition calls for the opinion of 
the witness without any foundation being laid therefor.) 

Answer. IT did. : 

Question 9. Is baled hay more expensive and troublesome to haul 
than ordinary frereht ? 

Answer. It is not.: IT mean hay pressed by power press. 

Second general interrogatory by the commissioner. Do you know 
of any other matter relative to the claim in question? If you do, 
state it. 

Answer. I think I have stated all. 
| | W. HARMON. 


SOD Sworn to and subseribed before me.at Bismarck, D. T., this 
third day of April, LS7S. 

i , CHAS. M. CUSHMAN, 
‘ United States Commissioner for Dakota Territory, 


and er-O1tero (‘onumrssioner of the Court Of Claims. 


Cross-ceramination ot Jolin A. Me Lean, for Di fendants. tale id at Bis- 
poarek, Dak.. on the Ath day of April, A. D. 1878. 


Defendants’ counsel, Jonas Guilford, Esq.; claimant's counsel, 
Walter HH. Ssuiborn. fusq. 


Deine cross-CXuniined by J. GUILFORD, lsq., for the defendant, who 
moved to strike out all direct testimony as incompetent, irrelevant, 
and immaterial. Claimant’s counsel opposes and objects to said mo- 
tion as too late and without @round. 

Cross-question 1. Who kept books tor the petitioner 4 

Answer. Mr. Coykendall kept most of his books up at Tongue 
river, 

('ross-question 2, Who kept his books clsewhere ? 

Answer. Well, William THfarmon had charge of all supplies and 
all moneys for the petitioner. 

(ross-q Ucstion >. Who has those books now ? 

Answer. Those books that were kept by Coykendall, [ have them 
I my possession, That's all the books that I know of. 

Cross-question 4. You state in your direct examination that peti- 
tioner is indebted to vou. Is that ina large or small sum ? 

(Objected to-by claimant's counsel as not proper cross-examina- 
tion, and incompetent and immaterial.) 

Answer. Well, it is several thousands. 

Cross-question 5. Do you know of your own knowledge what it 
costs per cord to cut and transport all the wood, namely, the 6,000 
cords, at Tongue river? 


(Same objection by claimant’s counsel as above last named.) 


Answer. No; [can’t hardly tell that from my own knowledge. 
‘ross-question 6. How much per cord did it cost to transport and 
deliver the 5,200 cords in the spring and summer of 1877? 
“Answer. The actual cost that was actually paid Was about S86 to 
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$6.25 per cord: that is, cutting, hauling, delivering, and piling it at 
the post. 

Cross-question 7. What did it eost to haul the 2? ToU eords hauled 
in the fall and early winter, 1876 and 1877 ? 

Answer. I can’t state the actual cost, of my own knowledge, of the 
2 1TD0 cords ot wood. , : | 

Cross-question 5. Ilow near to the post was the 1,250 cords of 
ereen wood hauled in the autumn of 1876, and what was the aver- 
aee haul of the 1,250 cor 

Answer. The most of that 1,250 cords was cut during my absence 
from the post. I can’t testify as to the average haul of it. 

Cross-question 0. Was not most of it cut near the post, and much 
ot it irom LO] sot Lrecs alae ad felle 7 tT 

Answer. Yes, sir: this re Was some of it. | beheve. | SaW SOTMe ot 
it that was cut from the tops of trees. I saw some of the tops of the 
trees that was cut by Government, the timber of which was used by 
them,and the tops of the trees may have been used by the petitioner 
for wood. 

(ross question 10. State where the 1 2ou cords Were cut, and the 

distance from thre post, LO the best of Your knowledge. 
S04 Answer. I don’t know where any of it was cut, with the 
exception of what was cut from those tops, and [don't know 

the amount of that either; that cut from the tops was about an ay- 
erage distance of a half a mile. 

Cross-question 11. Was it hauled on-a short haul or on a long 
haul? I mean the 1.250 cords. 

(4 bjected Lo by claimant as not proper Cross- Xxatmination, because 
the witness has testified in both his direct and bis cross-examination 
that he does hot know where this wood Was Cut.) 


Answer. I don’t know where that 1,250 cords were cut; it was cut 
n my absence. My attention was called when | got up there to the 
tops of the trees, and that is the way I know that wood was cut 
there. 

Cross-question 12. Were vou at the Tongue River cantonment in 
the spring and summer of IS77? 

Answer. Yes, sir; I was there in January, part of February, and 
part of Julv and August, 1577. 

Cross-question 15. Were you there in 1876, previous to the month 
of August, or in the Yellowstone country ? 

Answer. I was not previous to the month of August, 1876. 

Cross-question 14. Do you know where that 1,500 cords of dry 


ad 


wood were cut * 
Answer. Yes, sir: I do. 
Cross-question lo. State w beat places it was cut, and how rahy 


cords were cul in il place, 

Answer. It was cut from three-quarters of a mile to three miles 
and a half from the post, and it was mostly cut in small lots, prob- 
ably from a half a cord to two cords ina place. I have not, with 
Olle exception, sech) niore than LWo cords In a place. 

Cross-question 16. What was the average haul? 

2—170 
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Answer. Well, I should say that the average haul was about two 
ride =, probably. 

Cross-question 17. This dry wood was mostly scattered through 
the other green timber, was It not? 

Answer. Soime of il was through preen timber. 

Cross-question 15. What was it worth per mile to transport wood 
per cord at Tongue river during the season of 1876 and 1577, leav- 
Ine the matter of loading and unloading out of the question f 

Answer. It would cost about 3] pcr eord per mile, 

Cross-question 19. Were you at said Tongue river camp when 
the order of Colonel Whistler was issued forbidding you to cut wood 
ata certain distance from said camp ? 

{4 Mpeek d to hy claimants ¢ unse] as not Proper cross-eXamina- 
tion, because 110 witha tS }yeas ever testified that ( ‘olonel Whistler ever 
issued an order on this subject, and this witness has testified that 
Colonel Whistler showed him an order made by General Miles, pro- 
hibitine thie cutting of grech wood within 1() nitles Oy] the post, 
which Colonel Whister said he would not modify, and would en- 
force until modified by General Miles, and so the question Is mis- 
leading, and not proper cross-cXaM nation. ) 


Answer. I never saw an order by Colonel Whistler issued in re- 
evard to wood. 

Cross-question ZA). ae you know how hiahy Led and how any 
Leabis Were idle In consequence of the orders of (reneral Milk Ss, and 
how long”? 

Answer. At that time when I left—about the 2d of October. IS76, 
I left Tongue river—they Were then idle. about OU men and from 

IS to 20 teams. Tlow long they remained idle [ cannot tell, 
SUD as | lett ‘Pongue river. | don't know of iy OW) knowledge 

how any mien and teams Were idle 1 COnseg uence of any 
subsequent orders, or how long they were idle. 

Cross-question 21. Do vou know how much was paid said men tor 
the time they were idle, and how much was paid for said teams ? 

Answer. Well, E can’t tell, of my own knowledge, fer the reason 
that Coykendall kept their time, and they were paid on the time 
eiven by him. T also know that the agreement made with them was . 
that they Were to have a muel per day ana board, | citi sent istied 
that whatever time they remained idle was paid for by the petitioner. 
‘This refers to the time of both men and teams. 

Cross-question 22. You state that the labor of a man was worth $5 
per day, and a team was worth $5 per day; how do vou arrive at 
thiat eonclusion ha 

Answer. The petitioner paid the trains, including teamsters, from 
S4 to So per day : and their board, that is, the board of a man ana 
team, Was well worth or cost S35 to 83.50 per day. A man’s labor 
Was worth or cost about 83.50 there, and his board was worth 
about Sl.o0 per day. [ make my calculations on the boarding of 
mich and teams from those facts that all supphes had to be trans- 
ported some 175 miles by land, and the actual cost of corn delivered 
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there was from 10} to 11 cents per pound, and everything else was 
In proportion, that is, the freight was so high. 

Cross-question 25. How much were the men that chopped cord- 
wood paid, and how were they paid ? 


‘ P59 } 
Answer. Well, when he first began cutting wood there the men 
1a; : = ” : 4 one —. , - toll moar 
mostiv were paid by the day, but afterwards they were most all paid 
by the cord; they were paid various rates. I cannot say how muel 


per day when they were paid by the dav. When they were paid by 

the cord they were paid from $1.75 to $2.25 per cord. 
Cross-question 24. How many of these men were cutting wood by 

the eord ail Tongue river. after they all beaan Lo) work by the cord 
Answer. Well, [ can’t tell the exact mumber, but [should say 


‘) 


‘ . ‘ - Mi ] S ; 
Cross question 25. What was the value and timeof a teamster, ex- 
clusive of board, at that time and plac 
4 . . yy] eae ee } . } “a } . ? . i}, " 
AlMSWer. Phe poe Litloner hired the teams and teamsters OcreLuirer. 
+ : . } 4 * } 
A teamster was worth about S2 per day. 


} } 


{ POss-G Uestion Z6. You nave Stated i VOur direct examination 
the cost of a new camp built at Tongue river, in October and 
November, 1876, and to change the supplies, including the delay of 
mien and teams from the old to the new camp, was 82,000. Tlow 
many new buildings did the new camp consist of ? 

Answer. Well, they built two or three; they were together. ‘There 
av have be 1} others that did not see, 

Cross-question 27. About what did each buildin; 


Answer. Well, thev were not all alike: thev would cost from S300 
tO sy ON) VHL1ece. 


eost 7 


C ross-question 28. Within a radius of one mile from the adjutant’s 
quarters, What portion of the area was covered with wood, and about 
how much would it cost per acre 
Answer. \More than halt. 


—— } } 
(9 Cords to the acre. 


The timbered portion would cut about 


Cross-qui stion Ze. Did Vou pay any hore per cord for cutting thie ~{ 
freeh lLops than for other wood ? 
Answer. Yes: [T know that we paid more for cutting it, and 
SUb6 it Cost tiore to haul it. and if took cl COOKU a al of Lite to clear 
away the brush in order to get at the wood. 
Cross-question 30. Hlow much more per cord did you pay for cut- 
ting thi se TODS than for euttine other wPree)) wood kg 


Fs) : % 1 2 as 4 Poy 
Answe iy Well. | (OTL t KHOW Of TV OWT) knowledge, tpt] Deiieve 


the petitioner paid Zo cents per cord more. 
| | i ' 
‘ : nae: ] 4 ; \ 
(‘ross-question 31. How large were those bottoms at the Big Mead- 
i 
O\Ws 
rryy ] 4 ; 4 } ] + - 
Lnsweél wit Tie MPL Le I) ial | KTV ol t] eye \ - <4 Phat Prout} cl 
1 | 6) 1 } ‘y 1743 9°7 m F ‘ ; ' Arm « re FS | ‘>i? f a} It thy? 334) 7)" 
Piidie cit idl ci (PUAaATLCI t4) «f bib iif cALICI a tial Cr} ie Wily LO) chibi tii CUT ici lT- 
4 . 
; rs ¢ + | . : 
ters to a mile the Over Way. 
('y + ee . a | 7 y>«v 9? . t19)) “7 i } “* 1 } a4 é nel _ yt hid 
POSS-(7UESLION oc. OW WAMNV tlhies were Vou Of) It, alls Wilelt ait 
i ‘ e 


4 *) 
vou see there * 
‘ , : Tn re } 4} ; < a7 it | 44 . . : ol oat 41 Gt] 
Answer. Well. | arrived Lhnere Ol thiatl MPOLLO O11 OF AVDOLUEL LIC OL) 
~ oo a +] 


} rt } . 7 j . ‘ . . dy ' oi 4? -t] ‘ 
qav Oj September, IS76, and I was on It (WOOF Tiree tithes aiter that. 
s 


. } } } } ‘ » } 4) ’ 
saw men, and teams, aha te nts, and hav: and | saw soidiers there, 


that you had along with you when you arrived at said meadows ° 
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and two stacks of hay put up on the Yellowstone ; and all those teams 
and men were working and cutting hav. This was the first time 
that IT was on it. 


Cross-question deo. Did Leighton & Jordan cut their hay from the — 


piece of meadow that you have described, and how much did they 
cut?! 

Answer. Yes; Leighton & Jordan cuta great portion of that hay. 
When I got there the meadow was cut up everywhere, all over it; 
some of the hay was hauled and stacked, a good deal was raked in 
rows on the ground, and ‘the most of it was cut. | cannot tell the 
exact amount of hay, but Tam positive that it would not exceed S00 
tons on the Whole meadow 

Cross-q uestion So. Did the niilitary authorities at Fort Buford pro- 
hibit petitioner from cutting han Upon said meadow ? 

Answer. No, they did not; but there was no hay to be cut when 
we got there. 

Cross-question 56. What did you do with your men and supplies 
a! 

Answer. When [ first arrived on that meadow TL had no men or 
teams with me, the men were coming overland,and IT went up by 
boat to Buford, and from. thence Iyy boat to the meadow, vetting 


there before they did. T went on the meadow for the purpose of 


looking over the ground to find the best place for pitching a tent, 
and finding the hay pretty much all cut, and the meadow all occu- 
pied by Leighton & Jordan and his men, f returned to Buford, and 
I found the teams had just arrived there when [ got back ; and tind- 
ing that the hay was all cut and taken where I was sent to cut it, 
namely, at the Big Meadows, [sent the teams and men on their way 
to Toneue river, With instructions to explore thie COUNTY for hay, 
and to cut the same wherever they found it. Fatling to find any 
hay they, on theirarrival at Tongue river, Were sect to work to haul- 
Ine wood to fulfill the wood contract, and men to cutting wood. 

Cross-question 37. Did vou make any explorations on those bot- 
toms of the Die Meadows above where Leighton & Jordan were cut- 
ting hay, and with what success ? 7 

Answer. There are no big meadows above where Leighton & Jor- 
dan were cutting hay, and the only place where there was any hay 
Whatever was about 15 miles above the Big Meadows. [ explored 
that thoroughly myself. There could not more than eight tons be 
cut there, It was alkali grass and worthless, and | explored all 
that bottom from where Leighton & Jordan were cutting all the 
way to Pongue river. There was not a bottom, ravine, or ereek in 
that whole seetion that I did not explore, and failed to. find any 

hay. 7 
S07 Cross-question 358. When vou first went to Tongue river 
how long did It take you to go from. the Dig Meadows to 

Tongue River cantonment ? 

Answer. IT went through on horseback in about cight days. 


iY 
ae 


Cross-question 59. Did you afterwards make a trip through with 
loaded teams? 
Answer. Not all the way; I did part of the way. 


Ee NRG eR gt ors 
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Cross-question 40. How many miles per day did said loaded teams 
travel? 

Answer. When [ traveled with them they traveled not less than 
20 miles per day. | | 

Cross-question 41. Did they travel as far as that in the winter 
time when the deep snows came? 

Answer. I did not travel with any of the petitioner’s teams in the 
winter time. I traveled with Government teams in the month of 
January : they always trave rr | a creat deal slower than eitiz hs, as 
they ecenerally Cathy carly, adhd We welt through from Glendive to 
Tongve river, a distance of 100 miles, in less than six days. The 
were all loaded teams, and we broke a new road through the snow 
and ice,and it was the deepest time the snow was that winter. This 
was the last (Government train that went through that winter. 

Cross-question 42. Will you state how the petitioner was damaged 
in the sum of five thousand dollars by the various orders of the Gov- 
ernment, as stated im your direct testimony, and give the items 
thereot? 

Answer. Well, ] cannot give the various exact items, neither can 
[ explain more fully than IT have in my direct testimony, but from 
the causes mentioned there In | believe that the petitioner Was dam- 
aved to the amount stated in miv direct te stimony. 

Cross-question 45. You stated in your direct examination that it 
would hecessarily Cost not over S120 per fon to transport hay from 
the Dig Meadows to Tongue river, lLlow did you come to that con- 
clusion, and did you ever transport any over said route yourself? 

Answer. I did not transport any hay over that reute myself 1 
arrived at the cost of transporting hay from the Big Meadows to 
Tongue river, Including the cutting and baling of the hay, from the 
following facts: First. That I know that it would not necessarily cost 
to cut and bale said hay over SS per ton; that each team could haul 
2500 pounds, and also their rations; that a team could make a round 
trip in 20 days; that teams did not necessarily cost, when supplied 
vith forage from Buford, over $6 per day. 

Cross-question 44. What did it cost to ship that beater press per 
hundred from Bismarck to Fort Buford ? 

(Objeeted to by claimant’s counsel as not cross-eXamination and 
Immaterial.) 


Answer. I don't know now what it cost per hundred pounds from 
Bismarck to Fort Buford, but I do know that I paid the Coulson 
line S30 for freight for that beater press from Bismarck to Fort Bu- 
ford. 

Cross-question 1. llow do vou know that petition raid not Cone 
sent that Charles G., Penny, assistant quart rmaster at lort Buford, 
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Sworn to and subscribed before me, this 4th day of April, A. D. 
1878, at Bismarck, Dak. | 
CHAS. M. CUSHMAN, 
United States Commissioner for Dakota Territory, 

and C.0-OFf1C10 Commissioner of the Court of Claims. 


Deposition of Robert Hannan, for Claimant, taken at Bismarck, Dak., Dib 
the Ath day of April, A ge. LS7.. 


Defendants’ counsel, Jonas Guilford, Iesq.; claimant’s counsel, 


Walter H. Sanborn, lusq. 


Roperr HANNAN, beng called on behalf of the Claimant and duly 
sworn, deposes cis follow ms 
irst general interrogatory by the commissioner. Please to 
residence the past year; whether you have any, and if any 
what, interest, direct or indirect, in the claim which is the subject of 
Inquiry, and whether and in what degree vou are related to the 
claimant. . 

Answer. My namie Is Robert Tannan : mv occupation Is freighter ; 
my age Is twenty-cight vears; my residence the past vear has been 
Bismarck, Dak.: E have no interest, direct or indirect, in the claim 
Which is the subject of inquirv; Tam not related to the claimant. 


S10 state your name, your occupation, your age, vour place of 


Deime interrogated by WaLrer H. SANBORN, lsc, for the claim- 
ant, the witness says: 3 

Question. Did vou, in company with Robert B. Mason, and im 
the employ of the petitioner, go to the Big Meadows, about ten 
miles above Fort Butord on the Yellowstone river, about the first of 
September, Is76; if Vea, how often were vou In said meadows In 
that fall? } 

Answer. | did wae with Robert LB. Mason and 11] the employ of the 


petitioner Lo the Dig Meadows, about 10) miles above ort Buford, 
lowstone river. about the lst ot September, LS 7. | Was 


on the Yo! 
on those Dig Meadows six times during the fall of 1S76. 
(Qduestion. When vou first went there did you examine said mead- 
ows ‘for hay; if yea, was there hav there, and,if so, why did vou not 
cut it? : 
Answer. | cid examine said meadows for hay when I first went 


-there. There was hay there. We did not cut it, because Leighton 


apmnnititel x SR Lo RENN eR ee af 


& Jordan were cutting it, and had cut around all the hay that was 


hit for cutting. 
(Juestion. How large are these meadows where the hay grows ? 
Answer. Well, they must be from three to four miles wide in 
some places, and run down from that to 200 vards, and must be from 
two to three miles long where the hay was. 
Question. How large are the bottoms on which these meadows 
are 
Answer. They must range from half a mile wide to five miles 
wide and 20 miles long. 
(Question. Did any hay fit for cutting grow on those bottom lands 
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that year aside from the Big Meadows you have described where 
Leighton & Jordan were cutting ? 

Answer. No. 

Question. When you arrived there was there any grass on the 
Big Meadows suitable for hay aside from what Leighton & Jordan 
had eut or cut around and taken possession of ? 

Answer. No. 

Question. Did you, when vou first went to these Big Meadows, go 
upon and across them in such a way that vou could see them all 
and know what hay there was there, and did vou do the same to 
the bottom lands about there, and how did you go, on horseback or 
otherwise ? 

Answer. I did go across the Big Meadows when I first went there 
in such a way that I could see them all and know what bay there 
was thereon, and I did dothe same tothe bottom lands about there. 
I went on horseback. 

Being cross-examined by J. Guitrorp, Esq., counsel for the United 
States, the witness says : 

Cross-question 1. On what part of said bottoms did Leighton & 
Jordan cut their hay ? . 

Answer. They commenced cutting about nine miles from the 
mouth of the Yellowstone, and they cut two, three, maybe four miles 
long whereon they could find hay. 

Cross-question 2. What is the average width of these bottoms ? 

Answer. Two miles and a half. 
Sl] | Cross-q uestion 5. What grows on these bottoms besides 
hay? 

Answer. Well, some timber, brush, grass, buffalo grass—constitute 
all that grows upon it. 

Cross-question 4. When you first went to Tongue river, how long 
a time did you spend on these bottoms looking them over ? 

Answer. I spent all the time on the bottoms. I never left the bot- 
toms till we got to Glendive. It was bottom all the way from Bu- 
ford to Glendive, 20 or 30 miles at a stretch; it had all been burned 
over except this hay meadow. 

Cross-question 5. How many little pieces or patches of grass had 
Leighton & Jordan cut around ? 

Answer. About 40 to 50, as near as I can judge. 

Cross-question 6. Did you count them or guess at 1t? 

Answer. I did not count them. I rode through them and judged 
that there were that many. 

Cross-question 7. Then after you left the hay meadows and got 
up to Glendive you saw no grass or hay, did you? 

Answer. No. 

Cross-question 8. It had all been burnt over? 

Second general interrogatory by. tlhe commissioner. Do you know 
of any other matter relative to the claim in question : 2 you do, 
state it. 

Answer. Yes, I do know. I know something about hauling this 
wood three to four miles. 


2 170 ROBT HANNAN. 
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Sworn and subseribed to before me, this 4th day of April, at Bis- 
marek, Dak. Ter., A. D. 1878. 
CHLIAS. M. CUSHMAN. 
United States Court Commissioner for Daksta Ti rritory, and 

ex-officio Commissioner of the Court of Claims. 


(POSS-¢ ramination of Lowis TT. SUNGCT, for Defendants, taken al Bismarck. 
Dak., on the 4th day of April, A. D. 1878. 

Defendants’ counsel, Jonas Guilford, Esq.; claimant’s counsel, 
Walter HL. Sanborn, lsd. : 

Lours Tf. Sancer, captain Seventeenth Infantry, United States 
A rmy, being cross-examined by J. GUILFORD, lsq., the attorney for 
the defendant, who moved to strike out all direct testimony as in- 
competent, srreleyvant, and immaterial. Claimant’s counsel objects 
to and opposes said motion as too late and without grounds. 

Cross-question 1. Tow many white men were killed or wounded 
between Fort Buford and Tongue river in the fall of 1876 and winter 
of 1876 and 1877 up to February 1, 1877, by hostile Indians ? 

Answer, [do net know how many men-were killed or wounded 
ly hostile Indians during the winter of IS77. Up to the time of 
my leaving Glendive creck, on the 2d of December, 1876, 1 know of 
my OWnh knowledge of but One ma beng killed, One ot Creneral 
Miles’s scouts and three soldiers wounded, one of thre soldiers he- 
longing to my company, G, seventeenth infantry, and two soldiers 
belonging to the twenty-second Infantry. 

Cross-question 2. When you passed down from Glendive in De- 

comber, 1876, what road did you take and where did vou go? 
S12 Answer. I took the trail on the north side of the Yellow- 
stone. [ was going to Fort Abraliam Lincoln, via. Fort Bu- 

ford, Dakota. 

C ross-q uestion 3. Had the grass been burnt on that route from 
Gle ndlive to the Dig Meadows ? 


(Objected to by claimant’s counsel as not cross-examination and 


-Iminaterial.) 


Answer.’ No grass was burnt between Glendive and Buford, to the 
best of my recollection ; the road passed through the Big Meadows. 

Second general interrogatory by the commissioner. Do vou know 
of any other matter relative to the claim in question ? If you do, 
state 1 

Answer. No, sir 


L. H.. SANGER, 
( captain Seventeenth Infantry. 


Sworn to and subscribed before me, this fourth day of April, A. D. 
S78, at Bismarck, Dak. 


‘CHAS. M. CUSHMAN, 
United States Court Commissioner for Dakota Territory 
and ex-officio Commissioner for the Court of Claims. 
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Cross-ecamination of HT. Gy. Coykendall (recalled), for Claimant. taken at 
Bismarck, Dak., on the 5th day of April, A. D.1S78. 


Defendants’ counsel, Jonas Guilford, Esy.; claimant’s counsel, 
Walter H. Sanborn, Esq. 


Question. In your direct examination, on page 17, of the printed 
testimony in behalf of the claimant in this case, you state that 
about the 20th of October, 1876, you were told by Lieutenant Ran- 
dall and Colonel Whistler that under the order of General Miles 
you would not be permitted to cut down any green timber within 
10 miles of said Tongue River post? Please refresh your memory 
and_ state whether that was about the 20th of October, 1876, and 
where it was. 

Answer. It was not that date; it was some time from the Ist to 
the 5th of October. 

H. G. COYKENDALL. 

Sworn to and subscribed before me, this 5th day of April, A. D. 
1S7S. 

CHAS. M. CUSHMAN, 
f ‘nited Slates ( ourt ( OMINIUSIONE r for Dakota Tt rritory, 


and ex-otheio f OMMISSLONEL Of thie (Court of Claims. 


813 Court of Claims. 


CAMPBELL K. PrEcK ) 
vs, » No. 11833 
THe UNITED Srares. | 


Index. 


~~ 
in 


Call On War Department, Issue d Mare h 5. Sly | siding Sees Le ae) ie - | 
| 


ceply of War Departm nt. filed May 5. 18738 ms be a a ee | 


SANBORN & KING, 


Attorneys ofr Re cord 
United states Court ot ¢ Taims. 


CAMPBELL K. PECK ) 
PS, 4 No. 11852. 
Tue Unrrep States. } 


And now comes the claimant, bv liis attorneys, Sanborn & King, 
and respectfully shows and states that the.Hon. Secretary of War, in 
making his return to the eall of this court heretofore made, to wit, 
Oi} Sth day of Novem ber, A. 1). IS77. omitted to return certified 
copies of the vouchers of the Quartermaster’s Department issued for 
the transportation of hay during the winter of 1576-77, from Fort 
Butord, or the meadows in that vicinity, to the cantonment Ol} 
Tongue river, as appears in the fifth paragraph of said call, which 
eall and the return thereto is hereto attached for the information of 
the court and department. 

The claimant therefore respectfully moves that the Hon. Secretary 
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of War may be again requested to furnish this honorable court with 
the certified copies of the vouchers issued by the Quartermaster’s 
Department for the transportation of hay from Fort Buford or the 
meadows in that vicinity to the cantonment on Tongue river, be- 


tween the Ist day of December, 1876, and the Ist di ay July, 1877. 
SANBORN & KING, 


Clalmant’s Attor neys. 


UNITED STATES OF AMERICA: 
War DEPARTMENT, 
, WASHINGTON City, May 1, 1878 

Pursuant to section 882 of the Revised Statutes, I hereby certify 
that the annexed papers, numbered one (1) to fifty-three (53), in- 
clusive, as described in certificate of Lieut. Col. Henry C. Hodges, 
deputy quartermaster-general, United States Army, thereunto ap- 
pended, are true br “of papers on file in this dep irtment pertain- 
ing to case of Campbell Ik. Peck versus ‘The United States, No. 
11832, Court of Claims. 

In witness whereof I have hereunto set my hand and caused the 
seal of the War Departinent to be affixed on the day and year first 
above written. ' | 

[SEAL. | GEO. W. McCRARY, 
| Secretary of War. 


S14 I certify that the papers hereunto annexed and marked 
one (1) to fifty-three (55), inclusive, are certified copies of 
papers furnished by the chief quartermaster, Departinent of Dakota, 
as pertaining to case of Campbell K. Peck vs. The United States, No. 
11832, Court of Claims. 
. HENRY ©. HODGES, 
Deputy Qnartermaster General, U.S. A. 


W. D., Q. M. G. O., April 27, 1878. 


(Telegram. Dated Fort Buford, D. T., 8, 24, 1876. Received St. 
Paul, Minn., August.) 
To Chief Q. M., Dep’t of Dak., St. Paul: 
Send two baling-machines & rope enough to bale four hundred 


(400) tons hay. 
(Sg) PENNEY, 


Post Q. M., Col. 


24. Col. Gov't rate. Via Bismarck, D.°T., 29. 
True copy. 


CHA’S H. TOMPKINS, 
Deputy Quartermaster General, U.S. A. 


r JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AL. oul 
: (Copy of Telegram.) 
Hrapquartrers Depr’r or Daxkora, 
: See CHIEF QUARTERMASTER, 
iT. Pau, Minn., Aug. 9th, bbe. 

: Quartermaster Fort Buford, D. T (via Siew arck) : 
Have hay cut for Tongue river. Will want large quantity. How 
| much can you secure? Will send baling-press. How much can 
> commissary get In addition to his contract ? 

(Signed) CARD, 


Chief Quartermaster. 
True copy. 
M- | CHA’S H. TOMPKINS, 
, Deputy rm r General, U. S.A. 


Orrice Act’G Asst Q’RM’R, 
i'r. Burorp, D. 'T., Aug. 22d, 1876. 
The Chief Quartermaster, Department of Dakota, Saint Paul, Minn. 
Sir: In reply to your telegram of the 9th inst., I have the honor 
to inform you that I can procure about two hundred (200) tons of 
hay for Tongue river. 
The contractor for furnishing. the subsistence department with 


aos hay will, I think, fail to fill his contract, and the A. C. 8. will be 
compelled to purchase in open market for that department. 
, Very respectfully, your ob’d’t serv't, 
(S’g"d) CHAS. G. PENNEY, 


3 lst Lieut. and R. Q. M., 6th Inf., A. A. Q. M. 
True copy. 
CHAS. H. TOMPKINS, 
Deputy Quartermaster- General, U.S. A. 


815. Orrice Act’a Ass’? Q’RM’R, 
| Fort Burorp, D. T., Aug. 24th, 1876. 
ye The Chief Quartermaster, Department of Dakota, Saint Paul, Minn. 


Str: The following is a copy of a telegram sent to you this day: 

“Send two (2) baling machines and rope enough to bale four 
hundred (400) tons hay.’ 

Very respectfully, your ob’d’t serv't, 
(S'g'd) CHAS. G. PENNEY, 
. Ist Lieut. and Regt Q. M. 6th Inf., A. A. @. M. 
> True copy. 
CHAS. H. TOMPKINS, 
Deputy Quartermaster General, U.S. A. 


HraADQUARTERS DEPARTMENT OF DAKOTA, 
OrrICE CHIEF QUARTERMASTER, 
Sr. Paur, Minn., August 24th, 1576. 
Captain C. S. Heintzelman, A. Q. M., through commanding officer, 
Fort Buford, D. T. 
Sir: The Lieutenant General has informed General Terry that 
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the establishment of a cantonment at or near Tongue river, for the 
the 5th and (six compainies of the) 22nd Infantry and one regiment 
of cavalry, is imperative, and that, if the river gets too low at Wolf 
Rapids, “the stores must be hauled around the rapids and taken up 
by your steamboat "—presumed to refer to the Far West. 

As the season is advancing, the necessity for the most energetic 
action likewise becomes imperative; and, so far as contractors are 
concerned, as the natural difficulties seem to increase, the anticipated 
profits disappear and losses come in sight. It is therefore seemingly 
best to aid the contractors by carrying around Wolf or other rapids, 
and to aid also to load and unload vessels, and to get the contractors 


‘to use one or more of his ightest boats above the rapids in order to 


do the Carrving above until we can rel the use of Government 
tealus. 

The contractor should be supported in every just and needtul 
way to prevent a failure when so much depends upon success. 

| have madea contract with Durfee and Peck for hay and wood 


at Tongue river, po that it will not be hecessary to provide at Bu- 


ford any hay for that point, and I will not, therefore, send up a hay 
Css, 
The quantity of grain to be sent to Tongue river is (not less than) 
1,200,000 pounds, and | should lke to imcrease it,say, — per cent., 
Verv respectfully, your obedient servant, 
(Signed) BENS. CC. CARA. 
Bvt Brig. General, ULS. A. Ch bef (Quart riaster. 
2598 of 1876, | | 
True copy. 
CHAS. H. TOMPKINS, 
Deputy (uarte rmaster General, U. S. A. 


S16 HeADQUARTERS DEPARTMENT OF DAKOTA, 
OFrPICE CHIEF QUARTERMASTER, | 
Sr. Paub, MINN.. August 2Ath, 1S76. 

Acting Assistant Quartermaster, cantonment on ‘Tongue river, via 

ort Buford, D. T. | 

Sir: You are respectfully informed that I have made a contract 
with Mr. C. K. Peek (Durfee & Peek, of Leavenworth. Kansas) to 
furnish and deliver a- your station SOO tons of hay at 854.75 per 


ton, and 600 cords soft wood at ’SS8.65 per cord, 


The delivery of hay to commence on or before the Ist day of 
October next, and deliveries are to be made at the rate of" 2UO tons 
or more per month. | 

The wood to be delivered in quantities as may be required. 

Payments under the contract will be made at this office upon cer- 
tified accounts to be issued by you and approved by the post com- 
mander, and when issued to be sent here. 

The first account will be issued when 200 tons of hay, or more, 
and 1.000 cords of wood, Or more, shall have been delivered ; but 
suid account will be made for, say, 100 tons hay and 500 cords 
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wood, the intention being that payment for 100 tons hay and 500 

cords of wood shall be withheld until the contract is completed. 
[t is proposed to send to Vou, via Fort Buford, not less than 

1,200,000 pounds of grain. | | 
In consequence of the difficulty and great cost of supplying your | 

station this vear with hay and grain, the forage ration will be for 

each horse 10 Ibs. of hay and 8 Ibs. of grain, and for each mule 7 

Ibs. of grain and 9 Ibs. of hay, and in order to further save these 

supplies the animals will be grazed whenever it is possible to do so. 


a 
| Very respectfully, vour obedient servant, 
(Signed) BENJ. C. CARD, 
Bvt Brig. (reneral, U.S. A., Chief (uartermaster, 
> ae 2505 of 1S76. 
True COpyY. 
CHAS. H. TOMPKINS, 
Deputy (Juarte rmaster Gene ral, U. NS. A. 
Orrick OF THE ACTING ASSISTANT QUARTERMASTER, 
: Fort Burorp, D. 'T., 29th August, 1876. 
To the Chief Quartermaster, headquarters Department of Dakota, 
Saint Paul, Minnesota. : 
: Sin: Herewith inclosed I send you the proposals of Messrs. Leigh- 
ton & Jordan, ot this place, In the matter of hav for the Tongue 
- River cantonment. T have accepted their proposal for baled hay if 
the baling machines are furnished, otherwise in the stack. The 
commanding officer of the post will furnish a suitable guard. 
Please notify meat the earliest possible moment whether or not 
my action Is approved. 
The hay contractor for the subsistence department will fail to 
deliver under his contraet probably, and the greater quantity of hay 
for that department will have to be purchased in open market. 
S17 No hav In exeess of the wants of the post can be cut on this 
. - side of the Missour) river. In case my action Is approved, 


please send rope enough to bale whatever quantity you desire that 
[ snall purchase. 
I am, sir, very respectfully, your obedient servant, 
CHA’S G. PENNEY, 
lst Lt Oth Inf?t., BR. Q. ML, AL A. Q. M. 


(Sio’d) | 


(First Endorsement.) 
Heapquarters F’r Burorp, D. T.. 29th August, 1876. 
Respeetfully forwarded, approved, and recommended. Please re- 


ply by telegraph and courier. 
(S'o'd) W. B. HAZEN, 
Colonel (thi Injantry, Bvt May. (re nl. Commanding. 


‘True ct | rv. 


CHA’S H. TOMPKINS, 
Deputy (duarte rmaster General, U.S. A. 
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HEADQU ARTERS DEPARTMENT OF DAKOTA, 
~— CHIEF QUARTERMASTER, 
. Paut, Minn., August 350th, 1876. 


Post Quartermaster, Fort oie oe. 
Str: Referring to your telegram of the 24th in’tant, asking for 
two bailing machines and rope for 400 tons of hay, you are respect- 
fully informed that I have been able to make a contract for the de- 
livery at Tongue river of the hay required at that cantonment. 
Therefore will not be Necessary to bale at Vour post any hay for P 
that purpose. Phe contract [ mace Was at Sa0.¢0 per ton, a mueh 
lower rate than we ean deliver for from Buford. 
[ informed Captain Heintzleman of the above on the same date : 


as your telegram. 
[ am muc h obliged for your promptness 1h the matter of this hay. 


Very respectfully, &e. 
(Signed) BENJ. C. CARD, 
. Ch’f Or. Myr. 
9690 of 1876. 
True copy. 
| CHA’S HTH. TOMPKINS, 
Deputy (Quartermaster General. U7. S. A. 


Heapquarrers Fort Burorp, D. T., September 4, 1876. 


Capt. C. 5S. Meintzleman, A. Q. M. U.S. A. 


Sir: In regard to that portion of the letter « 
quartermaster, Department Dakota, of August 24th, 
as gives notice that a contract with Durfee and Peek has been 

made to supply hay for the troops to be cantoned at the mouth 
SIS of ‘Tongue river, and that it will not be necessary to provide 

hay from tus post, the following is respectfully communi- 
cated : eee 

. Based upon the telegraphic authority of Major Card, dated Au- lg 
eust 9th, an arrangement has been entered into with Mr. Jordan to 
and he is now doing so, having already cut some two hun- 


Major Card, chief 
received this 


day, 


C) cut hay, 
U) dred tons. 
On account of the lateness of the season, from the fact that the 


di majority of hay contracts made for supplying this post the last three 
ha years have failed, even when notified early in the season, and with 

| the vastly greater facilities for getting hay at Fort Buford than at > 
wh Tongue river, and believing the contractor will be unable to furnish | 


hay on his contract, you will be pleased to direct Mr. Jordan to con- 
tinue cutting hay under his present arrangement until the con- 
tractor shall arrive here with facilities for carrying out his contract, 
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or until you shall have further advice from the chief quartermaster, 
whom you will please notify of my action at onee. 
Very respectfully, your obedient servant, 
(Signed) : W. B. HAZEN, 
Colonel Gth Infaatry But Maj. Gen'l, U.S. A. Com'nd'g. 


A true copy. 
(Signed) C. S. HEINTZELMAN, 
| Capt., A. Q. M., U.S. A. 


, True copy. | 
CHA’S H. TOMPKINS, 
Deputy Quartermaster General, U.S. A. 
aa [eapQuarters Fort Burorp, D. T., September 4, 1876. 


The Ass’t Adjutant General, Department of Dakota, Saint Paul, 

Minn. 

Sir: [enclose a copy of a letter to the depot quartermaster, which 
requires the attention of the chief quartermaster of the department. 

Two out of the last three contracts made for hay by the quarter- 
master’s department at this post have failed, from the fact that the 
great difficulties of getting hay in this country were not understood 
by the contracting parties. 

The arrangement with Mr. Jordan, representing Mr. A. C. Leigh- 

: ton—the only one of the three referred to who fulfilled his contract— 
to cut hay here was made upon the authority of the chief quarter- 
master, and he is now, after considerable expense, well engaged and 
progressing in the work. 

The. lateness of the season, frost having already appeared, the 
mistake in expecting that the Yellowstone will much longer afford 
any reliable means of transportation, the report of all parties that 
no hay can be cut in the vicinity of Tongue river, leads me to be- 
lieve that to stop Mr. Jordan’s work now is to interrupt the only 
judicious means of getting hay at all at the new post. 

! would recommend that hay presses still be sent. 

. I am, very respectfully, your obedient servant, 

W. B. HAZEN, 

Colonel 6th Infantry, Brevet May. Gren. ULS. A., Commanding. 


(1 Ene.) 
S19 (1st Indorsement.) 
Heapa’rs Depart or Dakota, 
St. Paun, Minn., Sept. 15, 1876. 
Respectfully referred to the chief quartermaster of the depart- 


ment. 
(S'o'd) 


GEO. D. RUGGLES, 
Asst Adjt General. 


CHAS. H. TOMPKINS, 


True copy. 
Deputy (Juarte rmaster Ge neral, io. ay S 


64—170 
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HEADQUARTERS Fort Burorp, D. T., 
Septe mber 4, LS76. 
Captain ©. S. Hemzelman, A. Q. M., U.S. A.: 

Sir: In regard to that portion of the letter of- Major Card, chiet 
Guartermaster Department of Dakota, of August 24th, received this 
day, as gives notice that a contract with Durfee and Peck has been 
made to supply hay for the troops to be cantoned at the mouth of 
Tongue river, and that it will not be necessary to provide hay from 
this post, the following is respectfully communicated. 

Based upon the telegraphic authority of Maj. Card, dated August 
9th, an arrangement has been entered into with Mr. Jordan to cut 
hay, and he is now doing so, having already cut some two hundred 
tons. | 

On account of the lateness of the season, from the fact that the 
majority of hay contracts made for supplying this post the last three 
years have failed even when notified early in the season, and with 


the vastly greater facilities for getting hay at Fort Buford than at: 


Tongue river, and believing the contractor will be unable to furnish 
hay on his contract, vou will be pleased to direct Mr. Jordan to con- 
tinue cutting hay under his present arrangement until the con- 
tractor shall arrive here with facilities for carrying out his contract, 
or until you shall have further advices from the chief quartermaster, 
whom you ‘will please notify of my action at once. 
lam, very respectfully, your obedient servant, 
(Signed) | W. B. HAZEN, 
Colonel 6th Infantry, Drevet Maj. Gen., U.S. A.,. Commanding. 


A true copy. 
(Signed) S.-W. GROESBECK, 
lst Lieut. and Adjutant Oth lif 'y, Post Adjutant. 


True copy, CHAS. TH. TOMPKINS, 
Deputy Ouartermaster General, ti} B®. A: 


(No. 275. Letter of authority, book 4, page 260.) 


Wark DEPARTMENT, 
WASHINGTON, [). C., Septe mber Oth, 1876. 

Major B. C. Card, C. Q. M., Dept of Dakota, Saint Paul, Minn. 
Sir: Your advertisement for “ proposals for army transpor- 
S20. tation,” bearing date the — day of. ——, 1876, was received 

with your communication of the 5ist ultimo. 
You are authorized to publish the same (observing the rules and 
regulations of the War Department relative to advertising and job 
printing, dated January 1, 1S74), for six (6) consecutive insertions In 
the Chicago, I]s., Tribune, Leavenworth, Kan., Times, Sioux City, 
la.. Journal, St. Louis, Mo., Globe-Democrat, Saint Paul, Minn., Pio- 
neer Press & Tribune, two (2) consecutive insertions in the following 
weeklies, viz., Bismarck, D. T., Tribune, Fargo, D. T., Times, and 
Helena, M. T., Herald, and to open proposals after giving 15 days’ 

notice. 
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Printed copies of the advertisement are inclosed that you may for- 
ward them to the papers mentioned, with instructions to “ follow 
COPY. ; 
By order of the Secretary of War. 
(S’e"d) H. PT. CROSBY, 
Chief Clerk. 


2863 of IS76. 
True copy. CHAS. H. TOMPKINS, 
Deputy Quartermaster General, U.S. A. 
Note by thre Cl rk 


The letter of Capt. Heintzelman, dated Sept. 11, 1876, to chief Q. 
M., Dep't of Dakota, is omitted in printing by the direction of claim- 
ant’s counsel. 


JOHN RANDOLPH, 
Assistant Cle ri: Court of ¢ ‘laims. 
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§25 Proposals for Army Transportation. 


HeapQuarRtTeRS Dept. or DAKorTA, 
OFFICE CHIEF QUARTERMASTER, 
| ST. Pau, Minn., Sept. 11, 1876. 

Sealed proposals, subject to the usual conditions and = require- 
ments, will be received at this. office until 12 o’clock m.,on the 28th_ 
day of September, 1876, at which time and place they will be opened. 
in the presence of bidders for the transportation by teams of military 
supplies, &e., for the balance of the year ending March 51, 1877, on 
the following route: | 

Between Fort Buford, D. T., and cantonment Tongue river, M. T. 

Similar proposals will also be received at this office, and at the 
office of the assistant quartermaster at Fort Ellis,"M. T., until 12 
o'clock m., on the 10th day of October, 1876, for the transportation 
of military supplies for and during the above-named period, between 
Fort Ellis, M. T,, and eantonment Tongue river, M. T. 

Bidders will state the rate per 100 pounds per 100 miles at which 
they will perform the service in each month, from October, 1876, to 
March, 1877. Each proposal must be accompanied by a bond 
guaranteeing that in case a contract is awarded to the bid ter he will 
duly execute the same. 

Blank forms of proposals, guarantee bond, instructions, &e., can 
be had on application to this ottice, and to the offic ers of the quarter- 
master’s department at Chicago, IlL., St. Louis, Mo., and Fort Ellis, 
M. 'T., and no bid will be considered that does not comply with the 
terms of this advertisement and of the instructions referred to 
herein. 

Mnvelopes containing proposais must be marked, “ Proposals for 
Transportation on route * and addressed to the undersigned in 
ease of route Seiaho apd fort Butord and Tongue river, and to the un- 
dersigned, or to the assistant quartermaster at Port Ellis, M. T., 1n 
the case of route between Fort Ellis, M. T., and Tongue river. 

(S’o'd.) BENJ. C. CARD, 
Chief (duartermaster. 


True copy. 
CHA’S H. TOMPKINS, 
Deputy (). M. Gen, U. S. A. 


HianQuaArRTERS DEPARTMENT OF DAKOTA, 
Orrick CHIEF QUARTERMASTER, 
) St. Paut, Minn., September 15, 1876. 
Capt. C. 8. Heintzelman, A. Q. M., thro’ C. O. Fort Buford, D. T. 


Sir: Your communieation of the 5th instant in reference to the 
hay-press, We., has been received, 

Having a hay-press on hand at Fort Snelling, I have ordered it 
with a supply of baling rope or wire to be sent to you at once. 

Messrs. Durfee and Peck, who have the contract for the delivery 
of SOO tons of hav at cantonment at ‘Tongue river, expect to be 
obliged to haul the hay to that post if st amboat transportation 
fails. I believe that they will fill the contract. 
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I do not give you any instructions about hiring the trans- 
portation you refer to, because you will doubtless have seen 
General Terry before this and will be much better posted 
than I can be, as to the immediate necessities in the case, and 
Whether a portion of his public train cannot be put in service. | 
have invited proposals for the transportation of stores between 
Buford and Tongue river, during the fall and winter. 

Very respectfully, your obedient servant, 

(Signed.) BENJ. C. CARD, 

Bvt Brig. Gen l, Chief (uartermast r. 


824 


2909. 
True copy. 


CHA’S H. TOMPKINS, 
Deputy (Juartermaster Ge neral, U. S. A. 


HeapQuaARTERS DEPARTMENT OF DAKOTA, 
OFFICE CHIEF QUARTERMASTER, 
Sr. Paur, Minn., Sept. 8th, 1876. 
Capt. C.S. Heintzelman, A. Q. M. U.S. Army, Fort Buford, D. T. 
Sin: Your communieation of the Sth 
hay-press, ae. has been received. 
Having cl hay-press on hand at Fort Snelling, I have ordered it, 
with cl supply of bale-rope, to be sent to you at once. 
Messrs. Durtee & Peck, who have the contract for the delivery of 
SOO tons of hay at cantonment at Tongue river, expect to be obliged 
to haul the hay to that point if steamboat. transportation fails. I 
beheve that thev will till their contract. 
| do not give you any instructions about hiring the twenty teams 
vou refer to, because you will doubtless have seen Gen'l ‘Terry | 
before this, and will be much _ better posted than I can be as to the 
inimediate necessities in the case, and whether a portion of his 
public train cannot be put in service. 


inst. in reference LO the 


[ have invited proposals for 

the transportation of stores between Buford and Tongue river, during 
the fall and winter. 

Very respectfully, your ob't serv t, 

(S’o'd) Bb. Cc. CARD, 

| Chief Quartermaster U.S. A., But Brig. General. : 

2909. 

True copy. 
CHAS H. TOMPKINS, 
Deputy CQuartermaster- Ge neral, U.S. A. 


HEADQUARTERS DEPARTMENT OF DAKOTA, 
Orrick CHIEF QUARTERMASTER, 
Sr. Paci Mixn., September 15, 1576. 
The Post Quartermaster, through commanding otheer, cantonment 
Tongue river, M. 'T., via Fort Buford, D. T. 


Sir: I enelose herewith for your information and guidance, an 
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official copy of a contract made by me with Durfee and Peck, 
$25 of Keokuk, Iowa, for the delivery of 400 tons of hay and 
| 6,000 cords of wood at cantonment Tongue river, M. T. 
Very respectfully, your obedient servant, | 
(Signed ) BENJ. C. CARD, | 
Lt. Brig. General, Chief Quartermaster. 


2O37 of 1S76. 1 enelosure. 


True copy. 
CHA’S H. TOMPKINS, 
Deyuty Quartermaster General, UL S.A, 


Note by the Clerk. 


The letter of Benj. C. Card, dated Sept. 18, 1876, to acting assistant 
quartermaster, through commanding officer, cantonment on Tongue 
river, Montana, is omitted in printing by direction of counsel for 
Claimant. 

JOUN RANDOLPH, 
Assistant Cl rk Court of Claims. 
Bismarck, D. T. Sept. 18th, 1876. 
Chief Quartermaster, Dept. of Dakota, St. Paul, Minn. 

Sin: In further reply to vour telegram of 12th inst., Just ree’d, a 
large quantity of medical supplies was shipped, and Dr. Tilton in- 
formed me it was the full supply for Tongue river; 400,000 rounds 
of ammunition were returned to It Buford trom Yellowstone depot 
as surplus. Commissary stores for 100 men, at least, for eight months 
(basis given Col. Hazen by Gen'l Terry) have been shipped. ATI the 
(Yr M. stores rec'd were shipped to Tongue river, and only such as 
were exclusively for building post No. 1, and could be of no use in 
making huts. Four hundred and sixty tons of grain were shipped 
between Aug. 20th and Sept. 14th; but it must be remembered that 
from this the horses of the 7th cavalry and the mules of the train 
are being ted. | 

[ can form no estimate of the amount of grain required, as I don't 
know if any cavalry will be wintered at Tongue river, nor how many 
mules from the train will be retained there. There is a large amount 
of grain stored at Buford, but in ease a large number of animals:-are 
wintered there it wil all be needed. I was informed, unofticially, 
that about 200 mules would be turned in there. 

In case no cavalry remains at Tongue river, and only the neces- 
sary number of mules are retained there, | would judge that, with 
the exception of clothing and hay, ample supplies had already been 
shipped from Buford. | 

The boats have carried these stores as far as Glendive creek for 
some weeks, and from there they are steamed. The season has been 
unprecentedly rainy, and [do not think it will be advisable to cal- 
culate on using boats so late as this next vear. All supplies should 
eo tor the Yellowstone posts during May or June. I will ship to 


= 


( 
Buford all the lumber we ean before the season closes, and endeavor 
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to have the remainder piled so as to season. I consider it advisable 
to retain here such lumber, such as “dimension,” &c., as will 
$26 be first needed, and to take them up the river on the first 
boats in the spring, so that the workmen on arriving will 
have no cause for delay. The brick, I find, have been simply heaped 
up without order. I have. requested to have them properly piled. 
I will then roof them over. 

. think Money could be saved by emploving a detail of soldiers 
from It Lincoln to pile the lumber. All the lumber ree’d at Ft 
Butord, about 128 «: ir loads, has been all carefully piled and rooted 
In for the winter, and a long shed, 225 feet long, built, in which to 
store the building material, &e., for post No. 1. The lumber has 
been used in this shed in sueh a manners not to injure it for build- 
Ing purposes, A similar shed was built at the mouth of the Yellow- 
stone for the purpose of storing there such stores as might await 
transportation ov wagon this autumn. 

The hay contractor cannot possibly put in S800 tons of hay at 
Toneue river, but I consider it perfectly feasib le to provide sufficient 
forage for at least four companies of cavalry. A large quantity of 
hay will be delivered at Buford under the contract made, under au- 
thority of papers sent to you from Buford. Two hundred or more 
tons of this could be steamed up from Buford this fall, and it would 
practicable to send some from Montana. The regular contractors 
Call undoubtedly pul in some of this hay, possibly 300 tons: I doubt 
if they can get more. Some misunderstanding seems to have existed 
In regard to the navigability of the Yellowstone river. I doubt very 
much. if, for many succeeding Years, a boat dr: aAwlhe Sg inches of 
water can get above Wolf rapids after the middle of August. It 
must be remembered that this has been an Saray Bis wg favorable 


- year. 


Very resp y, &c., 
(S'o'd) ©. 8S. HEINTZELMAN, 
: Capt. and A. (). M. 
True COPY. 
CHAS. H. TOMPKINS, 


Deputy (riart rast er Cree ral, [” ». A. 


Proposals for Transportation from’ It Buford fo Tongue River, M. 7’ 
Bismarck, D. T., Sept’r 25rd, 1876. 
a . . ; : sas ay, ale , ar 
lo Gen’l B. C. Card, Chief Q’r M., Dept. of Dakota. 

SIR: Agr eab!] ly LO the advertisement Inviting proposals hor trans- 
pee tation of (iov. “ino plies from Fort Buford, D. 'T., to Tongue river, 
ot whic h Is ay reunto annexed, and 

with the require- 


M. T.. date —_—_$ a COPY 
sab ject to ah conditions thereof, and in accordance 
Hie nts of your advertisement, the undersigned here DY propose~ to 1ur- 
nish transportation from kort Bu ford » Long river tor three WV 


($35.20) dollar- pr hundred Ibs. for each ny Lnie deed miles during 
- (ed. L 


the month of October: thre NX Pat dollars (> AO) fi iOr Novi hit ~and 
three & Pits dollars for December, January, February, an 1d Marel » per 
hundred pounds per hundred miles, and pledge- himself to enter into 


65-—] rel 
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a written contract with the United States, with good and approved 
security, within five days after being notified that this bid has been 
accepted. 

Respectfully, &e. 


(Sig'd) JOUN BOWEN. 


(Post office address:) Bismarck, D. T. 


$27 : | (ruaranty. 

We, the undersigned, residents of Bismarck, in the county cf 
Burleigh and Terri.of Dakota, hereby jointly and severally covenant 
with the United States, and guarantee, in case the foregoing bid of 
John Bowen be aecepted, that he will, within five days after the ac- 
ceptance of said bid, execute a contract for the same, with good and 
suflicient surcties in asum equal to amt required of the amount of the 
contract, to perform the work, or furnish the articles proposed, in 
conformity Lo the terins of the advertisement dated the . day of 
——, IS7-, under which the bid was made; and in case the said 
John Bowen shall fail to-enter into a contract as aforesaid, we 
enuarantee to make good the ditierence between the offer by the said 
John Bowen and the next lowest responsible bidder, or the DeCrson 
to whom the contract may be awarded. 

Given under our hands and seals, this 25rd day of September, 


S76. 
Sod) WILLIAM B. SHAW. SEAL. | 
Sve") SAMUEL TOWNSEND. SEAL. | 


| hereby certify that, to the best of my knowledge and belief, the 
above-rramed @uarantors are good and sufficient as sureties for the 
Purpose for which they Oller to be sureties. 

Dated Sept. 25d, 1876, Bismarck, D. T. 

(S’o'd) CLEMENT A. LOUNSBERY, 
| FP. M., Bismarck. TE 
True copy. | : 
CAAS. H. TOMPKINS, 

Deprty (Quart rrvaste = General. [} S. , a 


Proposal. 
LEAVENWORTH, Ks.., 
Sept. 26, 1876. 
To the Quartermaster, U.S. A., St. Paul, Minn. 

Sir: The undersigned hereby proposes to furnish all the trans- 
portation that may be required for any supplies from October, 1876, 
to March Sist, S77, in accordance with the requirements hereto 
attached, and advertisement of chief quartermaster, Department of 
Dakota, dated St. Paul, Minn., September 11th, 1876, inviting pro- 
posals for transportation on the following route, at the following 
speeried rates, per LOO pounds, VIZ: 
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Route Between Mouth of Yellowstone and Cantonment Tongue River, 
M. T 


lor stores turned over for transportation in the month of— 


IS76 Sia 
() \ Den Feat NI 
Per LOO poun is pel 100 miles... | o HW) 2 4M) 2 2 OW 2 iM) 2 (MW) 
SYS And do pledge oursel V4 = to enter into a written contract 


with the United States, with good and approved security, 
within the space of 10 days after being notified that our bid has 
been accepted. 
Respectfully, &e., 
(S’o') DURFEE & PECK. 


( Post-otlice address “e Leavenworth. Nas. 


(ruaranty. 


3 We, the undersigned residents of ——, in the county of ——, and 
of ene” here hy jointly and =U Ve rally covenant with the United 

States. ana euaraltee that Wn Case the foregoing bid of Lrahlisporta- 

tion be accepted, that we will, within ten days after the acceptance 

ot said bid, execute a contract for the Sime, with cood and sufficient 
sureties, in assum equal to one-third of the amount of the contract, 

to perform the service In conformity to the terms of the advertise- 

ment dated the 11th day of September, 1876, under which the bid 

was made, and in ease thé said Durfee & Peck shall fail to enter into 

a contract as aforesaid, we fvuarantee to make cood the difference 
between the offer by the said Durfee & Peck and the next lowest 

“ responsible bidder, or the person to whom the contract lay be 


I 


awarded, 
Given under our hands and seals, this 26 day of September, 1876, 
(S’o"d) MAURICN AUERBACH. [seat. 
(S'e'd) P. H. KELLY. feat 


: 


| In presence of | 
| R. C. GOODING. (S’g’d) 


! JAMES O. GORMAN. (S’g’d) 


‘True copy. 
iY CHAS. H. TOMPKINS, 
Deputy (Juart rmaster General U. S. A. 


. ro <s 
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Proposal. 


MINNEAPOLIS, MINN., 

| Septe mber 27th, 1S76. 
To the Chief Quartermaster, U.S. A., Department of Dakota, Saint 

Paul, Minn. | 

Sir: The undersigned hereby proposes to furnish all the trans- 
portation that may be required for any supplies from October, 1876, 
to March Sist, S77, in accordance with the requirements hereto at- 
tached, and of advertisement of chief quartermaster, Department of 
Dakota, dated St. Paul, Minn., September 11th, 1876, inviting pro- 
posals for transportation on the following route, at the following 
specified rates per LOO pounds, viz: 


Route Between Fort Buford and Cantonment Tongue River, M. T. 


lor stores turned over for transportation in the month of— 


ft 
IS76. 1877. 


— - - —— - _ —— ———~- = oe ey 


Oct. Nov. Dee, Jan. Feb. March. 


| 
For 100 pounds per 100 miles... 86 45. 87 65/87 123 $7 12318 123] $8 00 
| | | 
829 Oct. Six dollars and forty-five cents per LOO & per 100 miles. 
Noy. Seven dollars and sixty-five cents per 100 X& per LOO 

miles. | 

Dec. Seven dollars and twelve & one-half cents per 100 X& per 100 
miles. ; 


Jan’y, 1877. Seven dollars and twelve & one-half cents per 100 
per LOO miles. 

Feb’y, IS77. Seven dollars atid twelve & one-half cents per 100 % 
per 100 miles. 

Mareh. ight dollars per 100 SX per 100 miles. 

And we do pledge ourselves to enter into.a written contract with 
the: United States, with good and approved security, within the space 
of two days, after being notified that our bid has been accepted. 

Respectfully, &e., 


(Signed) THOMAS L. ROSSER, [SEAL. ] 
(Post-office address) Minneapolis, Minn. 
(Signed) KENDALL G. WINSTON, [SEAL.] 


Minneapolis, Minn. 


Guaranty. 


We, the undersigned, residents of city of Minneapolis, in the county 
of Hennepin and State of Minnesota, hereby jointly and severally 
covenant with the United States, and guarantee that .n case the fore- 
going bid of Rosser and Winston be accepted, that he will within 
two days after the acceptance of said bid execute a contract for the 
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of the amount of the contract, to perform the service in conformity 
to the terms of the advertisement dated the Lith day of September, 
1876, under which the bid was made, and in ease the said Rosser 
and Winston shall fail to enter into a contract as aforesaid, we guar- 
antee to make good the difference between the offer by the sald 
Rosser and Winston and the next lowest responsible bidder, or the 
person to whom the contract may be awarded. 


Sane, with rood and suthcient sureties, in a sun equal to one-third 


- Given under our hands and seals this — day of ——, 1876. 
(Signed) D. MUNSEN., [SEAL. 
(Signed) O.M. LARAWAY. [seat 


, 


In Presence of 
(Signed) B. L. WINSTON. 
(Signed) FRANK J. MEAD. 


| hereby certify that to the best of my knowledge and belief the 
above-named guarantors are good and sufficient as sureties for the 
purpose for which they offer to become sureties. 
(Signed) H. E. MANN, 
Clerk U.S. Circuit Court, Dist. of Minnesota. 


Dated Sept. 28, 1876, St. Paul, Minn. 


: : True copy. 
CHAS H. TOMPKINS, 
Deputy Cuarte rmaster (xr neral, { NS, A. 


Hrapauarters, F’r Burorp, D. T., October 12th, 1876. 
Sin: Mr Mclean, of the Tongue river wood and hay contract, 
called to see me to-day. He has brought all their haying imple- 
ments out of that COUNTY, and has put all their force to eut- 
830 ting wood. Their talk about buying hay cut here, on the 
telegraphic authority of General Card, I now believe to be 
moonshine, in order to gain time and deliver the wood, and then go 
the courts for relief. 
Y ‘ 3 I think the people up there are compelled to take wood for actual 
use. They talk about buying 500 tons to bale and haul by wagons. 


The hay here, baled, would cost them at least $25.00 
S7.500 OO 


I a se el Sica nels nin Cae aa. Sa 

It will take 20 days to make the trip, and, with a ton 
ench toa 2-horse team, (4 $5.00 per day, will cost_. [0.000 OO 
, $357 .000 (Ht) 
For which they will receive, say ..---.-------- Serene 10,000 00 
ee i, Se PREC TONE, oe. Aaa 27,000 OO 


Which is much more than the wood contract is worth, as 1t costs 

double what they calenlate to cut it! Besides, Mr. McLean is not 
authorized to speak for his partners, and proposes to go below to see 
them before he begins to do anything. This will consume so much 

‘ mite, and the whole arrangement carrying a large loss to the con- 
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tractors were it completed in the most favorable manner, and his 
statement that he could do nothing even in the manner proposed 
without having military escorts, leaves me fully impressed that noth- 
Ing will -be done, or 1s intended to be done, with the hay, but that 
that they do expect to pul in the wood, with the full benefits accru- 
ing from that portion of the contract. 

Iam, very respec ‘thully, vour obedient servant, 


(Signed) a ‘B. HAZEN, 
Colonel Oth Infantry, By vt Major General, U.S. A., Commanding. 
The Assistant Adjutant General, ce ae of Dakota, St. Paul, 

Minn. 


(Ist endorsement.) 


HeapQuarrers Derr or DaKora, 
S’r Pau, Mirnn., Oct. 20th, 1876. 


Respectfully referred to the'chiet quartermaster of thee Department 


for remark. 
(Signed) GEO. D. RUGGLES, 
Assistant Adjutant General. 


(Pd endorsement.) 


Heabguartrers Derr or DAKOTA, 
UM ORFICE CHIEF QUARTERMASTER, 
SAINT Pau, MInNn., Oct. 21st, 1876. 
Respectfully returned. to the adjutant general of the Department 
with report. | 
(Sighed) BENJ. C. CARD, 
Brvt Brig. (40 neral, Chicf (Quart rniaste Pa 


(1 enclosures. S441 of IS76.) 


A true copy. 
| CHA’S H. TOMPKINS, 
Deputy Q. M. Gen'l, U.S. A. 


S> | Orrick oF THE ACTING ASSISTANT QUARTERMASTER, 
! Kort Burorp, D. 'T., 26th October, 1576. 
To Colonel W. B. Hazen, Sixth Infantry, commanding. 

Sin: In the mattervof baling hay, &ec., referred to in your note of 
this date, [ have the honor to request your definite instructions as 
to the number of tons of hay which you desire shall be received 
from Leighton and Jordan in the stack, and the number of tons to 
be baled before delivery. 

| wlghiton and Jordan have ready for delive ry ohne thousand tons, 
more or less, and [ desire your definite written orders to enable me 
to make up the vouchers for payment. 

lam, sir, very respectfully, vour obedient servant, 

(S’ord) | CHA’S G. PENNEY, 
lst Lt. Oth Inf., PR. (. Me. leting clssistant (Juarterimaster. 
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(First endorsement.) 

Hiapg’ks I’r Burorp, October 27, 1876. 
Respectfully forwarded to Department headquarters, with the re- 
quest to be instructed as soon as practicable how much of this hay 
to bale. I would respectfully recommend that it all be baled. It is 
all of first quality, and it is an open question if it may not be nec- 
essary to bale all the hay for Tongue river here the vear ahead and 
send it up by spring boats. I have seen the man sent by [larmon 
& MeLean to overlook the whole COUNTY for hay. He Says that in 
the best of seasons, with due notice, hay cannot be cut and delivered 
In the stack there short of S75 per ton. There is still another way 

to Tet hav: To float it down from the Upper Yellowstone. 
(Sod) W. B. HAZEN, 
Colonel Oth Lifantry, Bt Major Creneral. Cond g. 


(2nd endorsement.) 


[feapa’rs Derr or DaAkora, 
S’r Pau, Mrnvn., Dec. 4, 1876. 
Respectfully referred to the chief quartermaster of the Department. 
(Sod) ED. W. SMITH, 
Capt. 18th Inf., A. D. C., A. A. A. G. 
True COPY. 
CHA’S H. TOMPKINS, 
Deputy (Juarterniaste i General, { S. A. 


Hreapguartrers Forr Burorp, D. 'T., Novem. 22nd, 1876. 
The Asst Adjutant General, headquarters Department of Dakota, 
Saint Paul, Minn.: 7 
Sir: The subject of the hay supply at Tongue river being the one 
of chief attention here now, Vou will permit me to remind you that 
11) coming seasons, on account of inaccessibility of hieay to that re- 
ion, the contract should be let so early that the contractor 
S32. may have ample time to appear upon the spot with all his 
machinery and men by July Ist. For the next season's sup- 
ply there will be about seven hundred (700) tons here in bales, ready 
for the carly spring boats. On account of the great distance from 
1) pariment headquarters, and sometimes great delays In communi- 
cating, in my opinion the letting and completing of this contract 
should not be later than April. 
I am, sir, very respectfully, your obedient servant, 
(S’o'd) W. Bb. HAZEN, 
Colonel ith, Infantry, Breve May. General. UT]. >. A.. Commanding. 
Heapqgrs Derr or DAKOTA, 
S’r Paut, Minn., Dec. 20, 1876. 
Respectfully referred to the chief quartermaster of the Department. 
(S’o'd) ED. W. SMITH, 
| Capt. Lh. fat. A. ee E. Actg Asst Adj t Genl. 
True copy. 
CHA’S H. TOMPKINS. 
Deputy (Juarte rivaster General, U.S. A. 


_— —— ln dare Nactihienge oe ee 
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HLkADQUARTERS DEPARTMENT OF DAKOTA, 
Orrick CHIEF QUARTERMASTER, 

| Sarnt Paur, Minn., December 4th, 1876. 
Post Quartermaster (through commanding office r), cantonment 

Tongue river, M. a st 

Sin: The contractor for supplying your post with wood and hay 
has, | understand, oc sails d all efforts towards furnishing the hay, 
and [ have accordingly asked that imstructions be given that 50 
much hay as vou will require be sent from a stock of baled hay oe 
provided under the direction of the commanding officer of Fort Bu- 
ford, and that the same be hauled by teams now in service at your 
station and at Fort Buford. The difference between the cost of the 
hay thus furnished (including, of course, its transportation) and the — . 
contract-price will be charged against the contractor. It will be 
necessary to keep an accurate account of all the expenses Incurred 
in furnishing the hay from Fort Buford. Please advise me of the 
quantity of hay vou will require, and also how much wood the con- 
tractor has delivered, and how much more you will receive from Jim. 

Very respec ‘tfully, your obedient servant, 
(Signed) BENJ. C. CARD, 
Bvt Brig. General, U.S. A. 
True COPY. 
CHA’S H. TOMPKINS, 
Deputy Quartermaster General, U, S. A. 


(Copy telegram.) 
| Fort Burorp, D.'T., December 6, 1876. 
Assistant Adjutant General, headquarters Department of Dakota, 
St. Paul, Minn.: 
The hay is going forward rapidly and successfully. 


(S’e"d) | W. B. HAZEN. 
$33 Official copy respectfully furnished for the information of 
the chief quartermaster of the department. y 
(S'e'd) ED. W. SMITH, 


Captain LSth Infantry, A. D.C. A. A. A. G. 
Headqu. Dep't of Dakota, December 18, 1876. 


True copy. CHA’S H. TOMPKINS 
Deputy Quartermaster General, UL S.A. 


[ka DQUARTERS DeEPARTMENT OF DAKOTA, 
ite CHIEF QUARTERMASTER, 
PAUL, MINN., December iy, S76. 

The post quarte rmaster ieseaath eomm: smiioas officer) cantonment 

Tongue river, M. 'T., via Fort Buford, D. T. 

Sir: Your communication of the 24th ultimo, relative to your 
action in the receipt of wood on account of C. K. Peck’s contract of 
the 17th of August last, &e., has been received. 
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The department commander entirely approves your course in the 
matter. 

Please send the vouchers for the wood to this office when they are 
made up. i. 

Very respectfully, your obedient servant, 

(Signed) BENJ. C. CARD, 
Bt Brig. General, Chief Quartermaster. 
4097 of 776. 


True copy. CHA’S H. TOMPKINS, 
Deputy (uartermaster (xe neral, U.S. A. 


QJUARTERMASTER'S OFFICE, 
SAINT Pau, Minn., 23d March, 1878. 
The chief quartermaster, Department of Dakota, Saint Paul, Minn, 

Sir: Referring to your communication of the 22d instant, for- 
warding a letter from the Quartermaster General, enclosing a petition 
of C. It. Peek, asking for copies of certain papers relating to a claim 
of his now pending before the U.S. Court of Claims, &e., 1 respect- 
fully submit the following In relation to the eall for coples ‘of the 
award and contract made pursuant * to the proposals for transporta- 
tion of military supplies, &e., between Fort Buford, D. T., and can- 
tonment Tongue river, M.’T., under my advertisement of September 
11, 1876: | } 

No contract nor award of contract Was made under the advertise- 
ment and proposals above referred to. 

The proposals in this case were opened on the 28th of September, 
1876. About that time it was determined not to keep at canton- 
ment Tongue river, during the winter of 1876-77, the cavalry force 
originally contemplated. This would, of course, greatly reduce the 
quantity of supplies required. Besides, soon after the proposals were 
opened, information was received from the Yellowstone that the 

supphes, with the exception of hay, required for the reduced 
S34 force, could all be transported during the months of October 

and November following, with the means of transportation 
then in service. As to the supply of hay, Mr. Peck, the contractor, 
informed me personally, while at Bismarck on the 6th or 7th of Oc- 
tober, that there should be no failure on his part in furnishing 
under his contract a sufficient quantity of that article of forage, even 
if it should be decided to winter two companies of cavalry at Tongue 
river. bor these reasons no further steps were taken in the diree- 
tion of making a contract, under the proposals referred to, for winter 
transportation from Fort Buford. | 

The papers enclosed by you are herewith returned. 

Very respectfully, your obedient servant, 

(Signed) BENJ. C. CARD, 
(Juarte rmaster, uN A 

(3 enclosures. 93524 of 1575.) 
True copy. awe 

CHA’S H. TOMPKINS, 
Deputy (duartermaster General, U. 8S. A. 
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Deposition of FS. r Card, for Def ndants, take it at Naint Paul, Mini., Oi tf 
the Sth day of April, A. D. 1878. : 


Defendants’ counsel, J. Guilford, Esq.; claimant’s counsel, John a 

B. Sanborn, lusq. Es 
first general interrogatory by the commissioner. Please state your ae 
hame, Vour occupation, Your age, your place of residence the past al 

-vear; whether you have any, and if any, what interest, direct or in- a | 


direct, in the claim which is the subject of inquiry, and whether ard 
In What degree you are related to the claimant. 
Answer. Benjamin ©. Card; quartermaster to the United States ' 


Army: age, ol; Saint-Paul, Minnesota; no interest whatever; not 
related. 3 ; - 
— Being interrogated by J. Guitronrp, for the United States, the wit- 2 
ness says: ber | | >| 
° ‘ > t 
(Juestion I. State whether it was understood by You as chief quar- 4 
termaster of the Department of Dakota, and the petitioner herein, Fe 
and agrecd that the hav mentioned in the contract executed by Vou ; 4 
as said quartermaster to the petitioner, dated the 17th of August, ( § 
IS76, should be cut on the Big Meadows, so called, or the Meadows, | x 
at or nedr the mouth of the Yellowstone river, and be transported to 
the cantonment on Tongue river by steamboat, and state whether 
there was any understanding or agreement other than mentioned in | 
the eontract aforessad, where said hay should be cut. hg 
Answer. There was no agreement or understanding in the ease, d 
except such as was set forth in the contract. 
Question 2. Then, there was no agreement between the petitioner 
and defendant that such hay should be cut on the Big Meadow, so 
called, upon the Yellowstone river above Fort Buford; was there or : 
Was there not? 
(Objected to as Immaterial.) | ; en 
i E- 
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Answer. There was not. 
836 Question 3. Did you, as said chief quartermaster, make any 
false representation to said petitioner in reference to this con- 
tract, and in reference to the method of executing of it? Was there 
any fraud practiced upon him? 
(Same objection.) 
~ Answer. I did not make any such representation, nor was there 
any fraud practiced by me. | 
QJuestion 4. Previously to the execution of said contract, did you 
let all the hay to be cut on said Big Meadows and all the meadows 
to Leighton & Jordan, or subsequently ; or did you make any con- 
tract as chief quartermaster of the Department of Dakota with Leigh- 
ton & Jordan at all to cut the hay on the Big Meadows and all the 
meadows near Fort Buford? State the facts concerning the same, 


(Same objection as above.) 


Answer. I never made any such contract with them. 

Question 5. Did you have any conversation or conversations with 
Campbell Kk. Peck, the petitioner, with reference to the execution of 
said contract? If vea, state when and where, and what said con- 
versation was, and state what effort, if any, the petitioner made to 
deliver the hay mentioned in said contract. 

Answer. I have had several conversations with Mr. Peck in rela- 


tion to the contract, and one in particular, at Bismarek, on the 7th 
or Sth of October, 1S76, in whieh I said to him that it was probable 
that two companies of cavalry might be wintered at ‘Tongue river, 
and asked him if we could rely upon his putting in the hay required 
for them under his contract, and he told me We could rely LLprorl it : 
that there should be no failure on his part. I had other COHNVCrsa- 
tions of a general nature. I have no personal knowledge of the na- 
ture of the efforts to fill the contracts in reference to hay. 

Question 6. Did you, as ehief quartermaster of the Department of 


Dakota, purchase of one Wilham Harmann, in the years 1576 


and ISS7, or at any other time, any hay presses of William Har- 
mann or petitioner herein, or authorize Lieut. C. G. Perray, acting 
assistant quartermaster at Fort Buford, or did you give any authority 
to any one to purchase for the United States two hay presses, one a 
steamn-power press and one a beater press, Or has the defendant pur- 


) 


chased any such presses, to your knowledge 

(Objected to as Incompctent.) 

Answer. No. 

(Juestion 7. Proposal D, on page 5, and quantity, on page 6, of the 
evidence of claimant herein, and instructions for bidders, on pages 
ty and *j of the Same hook, shown to witness, and witness asked, “(Can 
you state the reason why said transportation between the mouth of the 
Yellowstone and the cantonment on the Tongue river (now Fort 
Keogh) was not let to the bidders therein, Durfee & Peck? and, if 
yea, please explain.” 

Answer. Contract Was not awarded or made under proposal re- 
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ferred to, because the strength to garrison at the cantonment at Ton- 
cue river in the cavalry arm of the service was not so great as was 
anticipated when the proposals were invited, and because about the 
date of opening the proposals, or shortly thereafter, [ was advised 
that all the supplies required for the reduced strength of the garri- 
son could be transported with the means of transportation then in 
service, and also because of the assurance of Mr. Peck that he would 
furnish the hay. 
Question 8. Could not said petitioner have furnished the 
$37. ~—so hay for cantonment on Tongue river, even if he could not 
find any hay to cut on the Yellowstone and vicinity, from 


Bismarck and other points ? 


(Objected to as immaterial.) 

Answer. Undoubtedly he could. 

Question 9. In executing said contract did you guarantee or agree 
that said petitioner should transport said hay up the Yellowstone 
river, and was there any other agreement in reference thereto ex- 
cept as embodied in the contract in the petition hereim ? 

Answer. [ did not make any such guarantee, nor make any agree- 
ment other than set forth in the contract referred to. 


_ SN 
~ a ; a rk soa ro ia 
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Being cross-examined by Jomn B. Sanporn, Esq., for the claim- 
ant, the witness says: : 

Cross-question 1. Do you recollect what day of the month the 
eontract with Peck was signed? 

Answer. I do not. 3 

C'ross-question 2. Do you recollect that it was a week or more 
subsequently to the day of its date? 

Answer. That I do not recollect. My impression is it was between 
two or three days. [am not positive. 

Cross-question 5. At the time the contract was made vou knew 
that there was a large amount of gas standing on the Big Meadows 
near the mouth of the Yellowstone, did you not? 

Answer. I did not know personally, but supposed there was. I 
had never been up there. 

Cross-question 4. State whether it had been officially reported to - 
you previous to August 20, 1876, that all the grass on the Yellow- 
stone above the Big Meadows, near its mouth, had been burned or 
destroved by the Indians. | 


(Objected to as Incompetent, irrelevant, and immaterial.) 


Answer. Reports of that nature had reached me—some of them 
official and some of them not official. That was the condition as | 
understood it at the time. | : 

-Cross-question ) (The Witness’ attention is ealled to note on page 
4 of the printed return of the War Department to the call issued 
November 8, 1877, in this case, and he is asked if the statement 
therein contained returned and printed is his statement officially | 
made and true in fact. - } ' &€ 


Objected to as above and not cross-examination. 


ees 
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lor the purpose of this question the claimant makes this wit- 
ness his own.) 

Answer. It Is. 

Cross-question 7. Who made the arrangement in that statement 
referred to for the purchase of hay from Leighton & Jordan ” 


(Objected to as incompetent, irrelevant, and immaterial.) 


Answer. The arrangements were made, as I understand, by the 
post quartermaster at Fort Buford under the direction of the post 
commander. 

Cross-question S. State if you know what the reasonable cost or 
value of transportation fron. Fort Buford to the cantonment on 
Tongue river per hundred pounds per hundred miles was during 
the winter 1876 and 1877. 

Answer. [ cannot. The cost would depend on the season of the 
year and the obstacles to be encountered by the trains. 

Cross-question 9 What is the distance between Fort Buford and 
the cantonment on the Tongue river by wagon-road ? 


(Same objection as last above.) 


Answer. I do not know, but think it about two hundred 
miles. 
858 Cross-question 10. How far are the Big Meadows near the 
mouth of the Yellowstone from Fort Butord ? 

Answer. | think about ten or twelve miles. 

Cross-question 11. Are the meadows nearer or more remote from 
Tongue river'than from Fort Buford ? 

Answer. Thev are nearer Tongue riverthan Fort Buford, the road 
from Tongue river passing hear or across these meadows. 

Cross-question 1?. State whether the hav transported from the 
Big Meadows tothe eantonment on Tongue river during the winter 
of 1876 and 1877, as stated in Exlnibit A to the claimant’s petition, 
was transported by public transportation belonging to the army or 
under contract with eitizens. bs 

Answer. It was transported by public teams and by teams hired 
by day. ' 

Cross-question 15. Can you state the items going to make up the 
amount of $46,867.45 in said exhibit ? 

(( Ibjected to as last above.) 

Answer. I cannot give the items. The information as to the 
amount was derived from the reports received from Fort Buford. 
These reports were filed with special report made by me in the CuSe 
to the Quartermaster General on the 50th of June, 1877. 

Cross-question 14. Can you state approximately what proportion 
af said $46,867.45 was paid out to citizens and what proportion was 
saved by reason of the public transportation furnished ? 

(Saine objection as last above.) 
Answer. I cannot. 
Cross-question 15, State whether the acting assistant quartermas- 
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ter at Port Buford would have the same authority under the direc- 
tion of the post commander to purchase hay presses and other ma- 


terials that-he would have to purchase hay? 


(Same objection as last above.) 


He 


Answer. 
other. 


would have as much authority in one case as in the 


Cross-question 16. State whether vouchers were issued for the 
transportation for the hav from the Big Meadows to the canton- 
ment onthe Tongue river during the winter of 1S76 and 1877; 


that is, the transportation of so much of it 
by public means of transportation, ; 

Answer. IT do not think any vouchers were issued for that specific 
SCTVICE. 

Cross-question 17. Whether you know of any point 
hay could be cut in IS76 after the contract with claimant 
Cause Was miacle to supply the Cahtohment on Tongue 
vided in the contract, other than that near the Dig Mi 
mouth of the Yellowstone. 


as was not transported 


State where 
11) thus 
river, as) pro- 
madows at the 


(Same objection as last above.) 


Answer. Yes: it could have been cut between Fargo and Bis- 
marek, and | believe between Bismarck and Fort Buford. This lat- 


ter | don't know. 
Cross-question IS. What are the 


Bismarek by railroad and between 
Tongue river by river 


argo and 
Cantonment 


distanees between [° 
Bismarck and the 


(1) ana ly Wagon road rg 


Answer. Two hundred miles from Fargo to Bismarek by rail, 
about off miles by river from Bismarck to Tongue river via Fort 


Buford, and by wagon road from Bismarck to Tongue river via Fort 
Buford something over 100 miles. 
S3v ('ross- “que stion 19, State whether the Yellowstone river is 
navigable during certain portions of the vear, and whether it 
Is the ns un line of tr Lnsport: ition for Government Supp ies relied 
upon, for supplying the upper posts on that river. 
Answer. It is havieab le between May and August, and 1s relied 
upon to supply the posts on that river during that season. 
Cross-question 20. At what time did the army first enter in pos- 
SCSS1ON) ana Perrrale ht oe cupation of the country }) the ‘2 }? pe r Yel- 
lowstone ? 


(Same objection as last above.): 


Answer. In 1876, [ think in July, 


Congress made 
tion for establishing the Prost. 


the appropria- 


Cross-question 21. State whether it was known at that time what 
particular portions of the year the Yellowstone remained navi- 
able. | | 

(Same objection ‘as last above.) 

Answer. | don't know how well the fact was established, but in 


previous years we had used the 


river in connection with military 
expeditions in that country. 
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Cross-question 22. At the time of the execution of the contract in 
controversy was it your understanding that the Yellowstone was 
navigable, and that the hay therein referred to could probably be 
transported by boats up the Yellowstone? 

(Same objection as last above.) 


Answer. At the time of the execution of that contraet I did not 
believe that the Yellowstone river was navigable to Tongue river, 
but did beheve that steamers could ascend a portion of the distance, 
at least as far as Glendive. 

Cross-question 25. State, if you know, what the condition of navi- 
gation was on the Yellowstone in that year after the date of said 
contract. 


* (Same objection as last above.) 


WE LEE BE SNOR ANE RUENASE VASE MER LPG ESAS LEAO ESA SMB Ml 


Answer. I don’t remember of any boats that started from Buford 
that reached Tongue river after that date. 

Cross-qucstion 24. How high Up) the river did Vou know of any 
boat ascending after that date ? 


HME OS RELY Re 


(Same objection as last above.) 


Answer. I can’t remember. 

Second general interrogatory by the commissioner. Do you know 
of any other matter relative to the claim in question? If you do, 
state it. 

Answer. I do not. 

BEN. . Ga RD, Cuarteriniast £ 


Subsertbed and sworh to this Sth day of April, A. [). LS7ZS, before 


ne 


J. N. CARDOZO. 


lnited Ntate S ( ONLINNISSLONE - District of Minnesota. 


Deposition of edward ie Randall. for DD) fendants. fork il at Saint Paul, 
Minn., the 11th day of April, A. D. 1878. 


Defendants’ counsel, J. Guilford, lsq.: claimant’s counsel, John B. 
Sanborn, esq. | 
First general interrogatory by the commissioner. Please state your 
name, your occupation, your age, your place of residence the 
S40) past year; whether you have any, and, if any, what, interest, 
direct or indirect, in the claim which ts the subject of iInquIry, 
and whether and in what degree you are related to the claimant. 
Answer. My name is Edward L. Randall; officer in the military 
service of the United States, first heutenant Fifth Regiment of In- 
fantry ; age, 41; at Tongue river from September 4, 1876, to August, 
IS77: since then on leave of absence until February 4, 1578; on 
duty in Saint Paul. I have no interest in the claim in question in 


any degree. 


i 
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Being interrogated by J. Guinvokp, Esq., for the United States, 

the witness says: | 
Question 1. State what your duty was at Tongue river during the 
autumn of 1876 and winter and summer of 1877. | 

Answer. [ was quartermaster of the post. 

(Juestion 2. Do Vou recollect about some men employed by peti- 
tioner cutting anid hauling wood at Pongue River cantonment dur- 
ing the time last mentioned ? 

Answer. Mr. Peck was the wood and hay contractor at the post, 
and had men engaged in delivering wood under his contract during 
that period, : 

(Juestion 5. State about what time and about how many men and 
teains first came there. 

Answer. Men and teams arrived about the end of September, LS76. 
IP do not know how many men and teams came, 

(duestion 4. When did they leave ? : 

Answer, They never left 11) cl body. 

(Question o Did tliey not leave, hearly all of them, in the first pearl 


of January, 1S77 
(Objected to by counsel for claimant as leading, incompetent, and 
Immaterial. ) 
Answer. The greater bulk of the men stepped work at that time > 
l don’t know how many of them left the post. — . | 


Question 6. Can vou state whiy they stopped work at that time? 

(Scume objection HA es above.) | 

Answer. Some of the men stated to me that they could vet no 
money-for them work. 

( ‘ounsel for claimant moves to strike out the last answer as hear- 
Sav and not responsive to the question.) 

(Juestion 7. State whether or not that Vou as sald quartermaster 
did Lhaot Ve CeLVe for the defendant iil <s1d post the wood cut and de- 
livered by the petitioner during the time before mentioned. — 

. i . . . . . . 

Answer. T received the wood delivered by the petitioner under his 
econtraet. ‘ . 

(Juestion S. State about how much was deliveree to the defendant 
up to the time of petitioner suspending operations in January, 
Sie. 

Answer. There was something over 2,200 cords received, accord- 
lig fo my best recollection of the fleures, 

Question... Were there not as many cords as 2,750 delivered at 
that time? 

(Objected to, same as above.) 

Answer. The amount that I have stated, something over 2,200 
cords, was the amount for whieh vouchers had been given; there 
was a further quantity of, say, 500 eords which had been hauled to 
the wood-vard, but for whieh ho vouchers had been given. l mean 
the wood-yvard at the post, the place designated by me to deliver the 


wood. 
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$4] Question 10. How much of this was dry wood, and how 
came it to be cut ? 7 

Answer. Upwards of 1,500 cords was dry wood, as furnished ac- 
cording to my directions to the econtractor’s agent. 

Question 11. State how far or in what localities near said post 
were said 1,500 cords of dry wood cut, and from what kind of trees, 
whether felled or standing. 

Answer. In my judgment the 1,500 cords of dry wood was hauled 
on an average about a mile and a half; it was eut from both felled 
and standing timber—the main part from felled timber. 
~ Question 12. Deseribe this down timber, and how it eame to be 
near the post. 

Answer. The whole country was filled with Indian camps, espee- 
lally in the timber on the borders of streams. The Indians had 
felled great quantities of this timber forthe purpose of feeding their 
horses on the bark of the small limbs. There was also on the ex- 
treme edges of the streams a good deal of wood cut down by the 
beavers. | 

Question 15. Was any of this dry wood, or wood cut from the tops - 
of trees obtained within a half a mile of the adjutant’s quarters of 
the Tongue River cantonment ? 


(Objected to as leading.) 


Answer. A portion of this wood was cut within a half a mile of 
the adjutant’s office; it was dry wood. There was a quantity of 
green wood cut from the branches and tops of trees felled by the 
soldiers, who used the logs cut from the trinks in building their 
quarters, cut within half mile of the post. 

Question 14. Having been stationed at Tongue River cantonment, 
have vou not seen the standing timber growing around the said 
cantonment ? 

Answer. Yes. 

Question 15. Was not the average haul of the 2,750 cords of wood 
transported during the autumn of 1876 and January, 1877, less than 
the average haul of 6,000 cords that could have been cut nearer to 
the outside of the half-mile limit next to,adjutant’s quarters ? 

(Objected to as leading, no foundation laid for the question, in- 
competent, and immaterial.) 

Answer. To the best of my judgment the average haul was less. 

(Juestion 16. Was not some of the aforesaid wood hauled a short 
distance from the adjutant’s quarters? And, if vea, say how short 
a distance. ; 

(Objected to as leading.) 

Answer. Some of the dry wood was hauled only about a couple of 
hundred yards. | 

Question 17. Do you recollect anything about an order issued by 
General Nelson A. Miles, in command at the Tongue River canton- 
ment? And, if vea, state the nature of that order, and what effect 
it had upon the employes of the petitioner. 

b6j7—17U 
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Answer. Colonel! Mil ~ issued ali order that ho cord-wood should 


be cut within a limit of ten miles about the post. That order was 
in existenee. Before it was modified it did not seem to interfere with 
the busin ss ot the Contractor during its continuance, as he Wehton 


hauling dry wood from the branches of those trees that had been 
cul by the soldiers. To the best of my recollection that order was 
issued prior to the arrival of the contractor's men. 
(Juestion J 18. When and how was said order modified r 
Answer. ‘To the best of my recollection it was modified 
S42.) personally and verbally by General Miles in the early days in 
Novenib r, TS76. L cant “AV the date. On one of the first 
divs of November he desie@nated different places where green timber 
nicht be cut Ly the contractor, — 
(duestion 19, Then General Miles allowed the petitioner to cut 
MOlnIC timber ito wood within a half mile Of the adjutant’s office at 
Tongue River cantonment, and restrained him from cutting other 
timber in certain localities without said limit, did he not? 


(CO) Toy eted LO as leading ana Incompetent.) 


Answer. None of the places designated was within a half a mile, 
but dry wood was perni titi to be cut any place where found. Asa 
miitter of fact, dry wood lay on the parade at the cantonment. The 
‘adjutant quarters Was on the parade ; the adjutant’s office fronted 
the parade ground. : 

(due stion 20, [dic Vou see those burl lings eonstruected by petition: 
er sme li, known as the SECCOLL 7 OL last aR built by the im ? 

Answer. I saw the camp; 1 saw the buildings built by petitioner's 
Wied. . 

(QJuestion 21. Deseribe the buildings, and state from what mate- 
rial they were constructed. ; | 

Answer. tT was never inside any of these buildings: saw them 
from the outside. ft think Twas alwavs mounted on horseback when 
I saw them. They were the usual rough- log cottonwood houses 
Luilt in that country tor te miporary she lter, with dirt roofs. laid on 
poles ; built with axes only, and no carpenter work on them, strictly 
speaking, anid dirt floors. 

Question 22.. About what did it cost to construct one of these 
buildings, and what was the value thereof? 


(Objected to; no foundation laid for the question.) 


Answer. [ have no means of knowing what these buildings cost. 
What they were valued at Ido not know. I should say $100 for 
each one of them. : 

(Juestion 25. State whether vou reeelved any hay at the Tongue 
River cantonment during the winter of 1876 and 1877, and from 
whom you received it. 

Answer. [ received hay from Buford. This hay was hauled up 
in wagon trains. [also bought some hay in open market. The 
hay received from Buford was bailed: the other was loose. | 

Question 24. When the hay was brought up from Buford did the 
teamsters leave all that they brought ? 


(Ol jected LO as leading and lmmaterial.) 
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Answer. They took hay back with them that they had brought 
from Buford. They did not deliver this that they took back to me; 
It was never In my hands; thev took it to feed going back. 

Question 25. Did the petitioner’s emplovés have any sleds with 
them; and, if yea, did they use the same during the winter of 1876 
and 1877 in delivering wood to you at Tongue River cantonment ? 


(Objected to as Immaterial.) 


Answer. They brought no sleds with them; I never saw them use 
any. | 
Question 26. Was any white man or white men killed at Tongue 


— River post by hostile Indians during the winter 1876 and 1877; if 


vea, how many? 

Answer. No white men were killed at the post. 

(Juestion 27. Do you know of any one that offered to sell wood to 
petitioner at Tongue River post during the winter of 1S76 and 1877? 
And, if yea, state how much al cord they asked for the wood, 

(Objected to as Immaterial and incompetent.) 


S45 Answer. I know that one man had a_ lot of wood that he 
offered to sell to the contractor for $2.50 a cord, but the con- 
tractor didn’t buy it. 

Question 28. State whether or not during the season of 1876 and 
S77, while you were quartermaster at said Tongue River canton- 
ment, did you employ ax-men or teamsters; and, if yea, what did 
you pay them? 

(Objected to as immaterial and Incompetent.) 


Answer. I employed teamsters and ax-men during that time, in 
the autumn. | paid teamsters 850 a month; later in the season, 
when the weather was very severe and the work was very hard, the 
hardest work I ever saw teamsters do while [ was in the service, in 
all my experience, T paid S45 a month. IT paid ax-men $45, $50, 
and S60, according to skill, with rations and fuel, and furnished 
them: with clothing at cost price to the Government. I furnished 
rations to the teamsters also, the teamsters mainly with clothing, 
the ax-men with very little clothing. 


Being cross-examined by Watrrer H. Sannourn, Esq., for the 
claimant, the witness says: 

Cross-question Bi What portion of the 1.00 eords of dry wood do 
vou think was cut within a half mile of the post adjutant’s office? 
~ Arswer. In my judgment about 300 cords. 

Cross-question 2.. Was any cut fronis dry wood on the parade- 
ground; if vea, how much, and how large is the parade-ground ? 

Answer. | don’t know whether the contractor took any of that 
wood from what was afterwards the parade-ground; I know that 
dry wood lay on that ground, and he had a right to take it from 
wherever he could find it; the parade-ground was 1,000 or 1,100 
feet square, 
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Cross-question 8. How much of the green wood cut from tops of 
trees was cut within a half mile of the post? —. 

Answer. I should say, in my judgment, about 300 cords that the 
contractor got. 

Cross-question 4. What proportion of all the contracior got from 
Lops of trees did he rel within a half mile of the post, and what 
proportion of that wood did he get outside of half mile from the 
post? 

Answer. In my judgment he got this 300 cords that I mentioned, 
Which is within a half mile of the post. Tam unable to say what 
proportion of the whele amount obtaried from tops of trees bore to 
the whole amount of the contract. 

Cross-question > Did the petitloner obtain any wood from the 
tops of trees the bodies of which lhad been taken by the soldiers 
from points without a cirele of one-half mile of the post adjutant’s 
othice ? | 

Answer. He got amounts of wood from tops of trees trunks of 
Which had been used by the soldiers down the Yellowstone, below 
the mouth of Tongue river. This was outside of a half mile from 
the post adjutant’s office. 

Cross-question 6. Ilow far distant was the wood obtained from 
tops of trees that was the farthest from the post hauled ? 

Answer. [suppose the farthest wood from tops of trees ; IT don’t 
know the distance froin the post it was obtained. 

Cross-question 7. Tlow far distant from the post was the nearest 
wood obtained from Lops of trees cut by soldiers hauled ? 

Answer. About half a mile. 

(‘ross-question S. Hlow far was the nearest wood obtained from 
tops of trees cut by soldiers from points without a circle of one-half 
mile from the post hauled to vet it to the post? 

Answer. Irom lnmediately outside of the half-mile eirele. 

Sb Cross-question 9%. Tow far from the post was that portion 

of the 1500 cords of dry wood obtained which was hauled 

the farthest to gel it to the Post ; in What direction from the post 

was it; how many cords were hauled from this point, and how far 

was this point from Tongue river and the Yellowstone river by the 
nearest route respectively ? | 

Answer. [don't know how far that portion of the 1,500 cords of 
dry wood was obtaimed which was hauled the farthest to get it to 
the Post. = 

Cross-question LQ), llow much ot this 1.00) cords Was obtained by 
the contracter Within 2OO vards ‘of the POst adjutant’s othice ? 

Answer. The first lot, which consisted of 300 cords of drv wood. 
Wiis obtamed very close to the post, some of it between the post and 
the river. Some portion of that may have been farther than 200 
vards from the place of delivery lf am unable to sav how much 
was obtamed within the 200 yards. It was the first lot obtained. 
and thev naturally took the nearest and easiest wood to get. The 
place where this wood was delivered was in a different situation to 
Where the rest of the wood was delivered, perhaps a half mile from 
where the mein bulk of the wood Was delivered. 
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Cross-question 11. How many cords per acre, on an average, of 
dry wood that was sound and fit for use was there on this tract 
within a half mile of the post ? | 

Answer. Iam unable to give the average. Some spots there was 
no dry wood, and in other places considerable quantities lay piled. 

Cross-question 3z. (Witness is shown CODY of order of General 
Miles on page 19 of the printed testimony containing the reply of 
the War Department, filed December 19, 1877,1n this case, and 
asked): Is this the ten-mile order referred to by you in your testi- 
WOnY, issued by General Miles? 

Answer. It Is. } 7 

Cross-question 13. You say in your direct testimony that the pe- 
titioners’ men and teams arrived at ‘Tongue river the last of Sep- 
tember, 1876; did not the first of them arrive there as early as Sep- 
tember 19, 1876, and how positive are you in your recollections of 
this date? : 

Answer. [am unable to say that any arrived as early as the 19th 
of September, 1876, the date stated. The latter part of September is 
given according to the best of ny recollection. [ have no data or 
memorandum to refresh my memory. . 

Cross-question 14. Was the contractor permitted to obtain any 
green wood from standing timber.within one-half mile of the adju- 
tant’s office ? 

Answer. He was not allowed to cut any green standing timber 
within the half-mile limit. 

Cross-question 15. Was he permitted to cut green standing tim- 
ber with which to fill his contract within ten miles of the adjutant’s 
office at the post prior to the time you say General Miles personally 
and verbally modified this ten-mile order? 

Answer. He was not. 

Cross-question 16. Do you know how many men or how many 
teams petitioner had in his employ at Tongue river post in the 
latter part of September, and the month of October, and the first 
part of November, 1876, for the purpose of filling the contract ? 

Answer. I do not know how many teams he had in the month of 
November, when the number of troops at the post was very small. 
-Tsaw Mr. Covkendall, the foreman of the contractor, in relation to 
joining forces in the event of an Indian attack; he then told me 

that he could turn out 75 men. 
S45 Cross-question 17. Was your examination of the buildings 

at the second camp a thorough and careful one, such as you 
would expect to make in determining the cost and value of such 
buildings between two parties who are in dispute as to the same, or 
is your testimony based upon a passing notice of the buildings, such 
as any one would make whose attention was upon other subjects 
and not specially called to this matter of the cost and value of the 
buildings ? 

Answer. I did not. make a close exanzination of these buildings. 
Mv notice of them was only gained by passing and seeing them. I 
saw them so as to know that they were rough Jog buildings with 
dirt roofs. : 
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Cross-question 18. You speak in your direct testimony of the value 
of these buildings; have they any market value at that point after 
their use by the contractor has ceased ? 

Answer. IT should say they have no market value; they could only 
be sold to some one cmployved in the service; they would not be per- 
mitted to be sold to an outsider. 3 

Cross-question 19. Did you examine the buildings sufficient to 
state their number, the length, width, and height of each? If yea, 
state. 

Answer. The best of miy recollection [ should SAV there were five 
or six of them. My judgement of the measurement was based on 
simply looking at them. I cannot accurately state the length, 
breadth, and herehth. , 

Cross-question 20. Ts your testimony as to the distance of this 
work and. the distance of the haul based upon estimates simply 
made by vou from a eoneral knowledge of the COUNTLY, or is it based 
upon measurement of all or any of the distances? 

Answer. The distances mentioned were estimated by me. My 
Opinion Was not based upon any measurements. 

Cross-question 21, What teams hauled this baled hay to Tongue 
river from: Buford? . 

Answer. A portion of the train was Government transportation, 
and a portion was hired. 

Cross-question 22. What portion was hired? 


(Objected to by defendant as not cross-examination.) 


Answer. I do not know the number of hired teams: the train was 
not under my direction, 

Cross-question 25, Do you know about what proportion of the 
teats threat brought the hay Wills hired teams? 


(Same objection cls above.) 


Answer. lam unable to CVE the proportion, from the fact that 
a portion of the hired transportation reported to me afterwards. | 
know the com position of that portion. That portion consisted of 
twelve, eight, and ten mule teams; the rest of the hired transporta- 
tion consisted of two horse and mule teams. T don’t know its num- 
bers. | 

Cross-question 24. When was this baled hay delivered at Tongue 
river ? : 


(Sane objection as above.) 


Answer. Pam unable to state positively the date, but to the best 
of my judement the bulk of it was delivered in December, 1S76. 

Cross-question 2o. Tow many trips did the train make to deliver 
this hay” 


(Same objection cls above.) 


Answer. bam unable to say: to the best of my recollection there 
were three deliveries, | 
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Cross-question 26. If I understand, vou mean by saying 

S46 there were three deliveries, that there were three trains came 

In from below on the Yellowstone river bringing hay that 
winter; is that right? 

(Same objection as above.) 

Answer. It js. , 

Cross-question 27. Were there twelve eight or ten mule teams em- 
ploved in hauling this hay exclusively before they reported to you; 
and, if so, how long were they so employed? | 

(Same objection cis above.) 

Answer. Tam not sure that these twelve teams hauled any hay ; 
they were in the train, and these twelve teams were In constant 
work between Tongue river and Glendive and Buford from Septem- 
ber, 1876, until, [ think, the first of February, 1877. 

Cross-question 28. When were these three deliverics of hay at 
Tongue river? 

(Same objection as above.) 

Answer. To the best of my knowledge and belief in December, 
IST. 

Cross-question 29. Did not the trains bringing this hay bring 
other Government freight at the same time”? 


(Same objection as above.) 


Answer. I think they did to the best of my recollection, but I 
think the wagons that brought the hay were loaded with hay ex- 
clusively. 

Cross-question 30. Then this hay was transported in the regular 
Governinent trains which were engaged in transporting Government 
freight to Tongue river from points below thereon the Yellowstone, 
Was it not? 

(Same objection as above.) 

Answer. Some ot -the hav Was brought Uy} in Crovernment teams. 
I was informed that a portion of the hired transportation was hired 
exclusively to transport this hay. 

Cross-question 31. Was not the hay brought hy the hired trans- 
portation as well as that brought by the Government teams, brought 
up in the regular Government trains that were engaged in trans- 
porting Government freight to Tongue River post to points below on 
the Yellowstone ” 

(Same objection, and immaterial.) 

Answer. The regular Government trains, with a few exceptions, 
that were hauling supplies to Tongue river ran only to Glendive. 
Government teams in trains running to Glendive pertained to Glen- 
dive. The Government teams that came from Buford with the hay 
pertained to Buford. It happened that the trains from Buford with 
hav Were jomned at Glendive by trains from there, and traveled uy}? 
together. The trains from Glendive brought Government freight. 
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Cross-question 32. Was not the train of Government teams bring- 
ing freight to Tongue river from Glendive a Government train, 
regularly employed for that purpose, nd regularly making these 
trips f 

(Same objection as last above.) 


Answer. The train was regularly employed in hauling supplies 
from Glendive to Tongue river. | 

Cross-question 35. You say no white men were killed by Indians 
at Tongue river, IST6—77; were others killed there, and was that a 
safe and peaceable country, as far as Indians are concerned, in that 
fall and winter? 


(Same objection as last above.) 


Answer. Five or six Sioux Indians were killed by the Crows at 
3 thie post, right at the wood pile: the ficht took place right at 
S47. the ricks of wood: the Crows were engaged on the side of the 

Government. It was by no means a safe and peaceable 
country. 

Cross-question of. State what Indians occupied the country about 
the cantonment on Tongue river, and between that cantonment and 
Fort Buford, during the fall and winter of 2876 and ‘77. 

Answer. The whole valley of the Yellowstone river, from the 
mouth of Powder river, as far up as IT have been, to the mouth of 
the Rosebud, has been the winter home of the Stoux Indians. The 
signs showed that they had camped in different years at different 
places. "Phe occupation. by the United States troops of the valley 
of the Yellowstone had prevented them from making their usual 
winter home there during the winter LS76—77. 

Cross-question 59. [low tar from that valley did they make their 
Winter home that vear? 

Answer. They were kept constantly on the move by the opera- 
tions carried on against them, and had no usual winter camp that 
season; one great body was divided, a portion of them going into 
the agencies, and a portion of them: going north, into the British 

0 


POSSCSSIONS:! another body, alter being defeated In the early part oft 


January, 1877, by General Miles and the troops under bis com- 
mand, surrendered, a portion of them going to the agencies at the 
southward, toward the Union Pacific railroad; and another por- 


tion surrendering to General Miles at Tongue river cantonment. — T- 


have reason to believe that-it was these Indians who were defeated 
In January, 1877, and who were encamped on Tongue river about 
SO miles from the cantonment, that furnished the stealing parties 


that stole stock from Tongue River cantonment during a period of 


about six weeks before the battle. 

Cross-question 36, State whether between the Ist of September, 
IST6, and the Ist of January, 1877, the Sioux Indians inhabiting 
that country were carrying on war against the United States. 

Answer. [lostilities were continuous on both sides during all that 
time. | . 

Cross-question 37. State whether or not ordinary trains loaded 
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with supplies could proceed with safety from Buford to the can- 
tonment on Tongue river during that time without milttary escort. 

Answer. They could hot without vrreat danger of loss. 
Cross-question oS. State whether about this time it was safe or 
prudent for gangs of laborers to work in cutting and putting up 
hav along the Yellowstone without military protection. 
Answer. The risk was not so great below Glendive; but above 
that it was very risky. 7 
Cross-question ov, state, if you know, who it was that offered the 
contractor wood ata loss rate than the contract rate, and how much 
he offered, and Whit lis faciliti = were for furnishing the wood. 
Answer. A man named Vanvilerdan head cul about Lao cords of 
wood, which he had offered to the contractor, as 1t was stated to nie, 
for 82.00 prer eord, | have ho personal knowledge. This wood Was 
very close to the post and was liable to be taken by parties of LrOOps 
and wagon trains camping. I believe some of it was so taken. To 
avoid difficulty and quarrels T desired this wood for the Govern- 
ment or to be taken to another place where it was not lable to be 
used by small parties camping. When it could not be sold to the 
contractor, it Was afterwards removed by the owner to a place which 
i designated. | 
~ Cross-question 40. State whether the trains from Buford and 
Glendive to the cantonment on Tongue river, and return in 
Sis the months of Oetober, November, December, IS76, ana Jan- 
uary, IS77, were protected by military escort In all cases. 
Answer. All Government trains were furnished with strong es- 
cort mn all cases. 
Redirect examination by te (UILFORD, lesq., for the defendant: 


Question 1. During the continuance of the ten-mile order, was 
the petitioner and his men prohibited from working on the dry 
wood, and did they not so work In cutting and hauling this dry 
Won “]? 

Answer. They were not prohibited from cutting the dry wood, 
and they were urged to get in this dry wood as rapidly as possible. 
Il saw no diminution of the number of teams at work. 

Question 2. Ilow Jong were you stationed and resided near where 
the greater body of this dry wood was cut? 

Answer. I was at the cantonment at Tongue river from the 4th 
day of Septem ber, IS76. to the Ist day of August, LSsii—at the 
post the whole of the time; this was in the vicinity of this dry 
wood, 

(Question 5. Could vou see from your adjutant’s quarters where 
said dry wood was cut? 

Answer. I could See where portions yf it Was cut: some places 
where this wood was cut was hidden by the conformation of the 
ground. 

Question f Asan ary othiecer have vou not had some experience 
In building log huts? 

Answer. Yes. IT have built a good many log huts and houses. 
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(Juestion >. Can state more definitely the depredations committed 
by the Indians near the post at Tongue river; did they appear to 
be hostile Indians on the war-path, or bands of Indians roaming 
around the country to steal? 

Answer. These Tnedians Were hostile Indians; the parties that 
stole stock apparenths Came Tol the purpose of stealing. They would 
also kill if they had a good chance, and would not be more lable 
to be. killed themselves. 

Second wencral interrogatory by the Commissioner: Do you know | 
of any other riaite! relative La) thie ( adm i!) question, [{ Vou do. 
state i 

Answer. I do not. 

BOW. i. RANDALL. 


Subseribed and sworn to,this loth day of April, A. D. 1S7S, before 
hie, | 
J. N. CARDOZO, 


(nated Slates ( OINMISSIONET. Distr et ani Mii hiif sola. 


Deposition of Sosep Leighton, for Claimant, taken at Sant Paul, Minn., 
ail bie 7th ity of April, A. r).. 1Si8. 
. ‘ 4 


Defendants’ counsel, J. Guilford Esq.; claimant's counsel, John 
DB. Sanborn lusq. 

lirst general mterrogatory by the commissioner. Please state your 
your Occupation, Vour age, vour place of residence the Past Year, 
whether you have ahiy, sunial, if any, What, interest, direct or indireet, 
in the claim which is the subject of inquiry, and whether and in 
Whit degree are you related: to the claimant. 

Answer. My name, Joseph Leighton; am a trader and contractor 

onthe Missourrand Ye Hlowstone rivers: my placeof residence 

S40) during the past vear has been at Fort Buford: no interest in 

the claim which is the subjeet of inquiry; no relation to the 
claimané 

Being mterrogated by Jon B. Sanporn, attorney for claimant, 
the withess Says: : 

Question 1. State whether vou were a member of the firm of Leigh- 
ton and Jordan during the vear 15877. 

Answer. a sk | was. _ 

Question 2. Of a was that firm composed, and where was its 
place or princips fs ace of business ? 

Answer. The “oe was Joseph Legehton and W. B, Jordan: at Fort 
Buford, Dakota Territory. 

(Qduestion 38. State whether that firm cut and stacked or baled any 
hay for the United States after the 25th day of August, 1877. If vea, 
where, and how much ? 

Answer. | don't remember exact dates. We commenced late in 
August or Ist of September cutting for contract given us by General 
Hazen, supposed to be for the eantonment on Tongue river, between 
six and-seven hundred tons after it was baled. It was cut on the 
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Buford reservation on the Yellowstone river, commencing near Old 
fort Gilbert. We eut the Bie Meadows first. 

(Qluestion 4. State whether you cut all the grass suitable for hay at 
this point, above designated. 

(Objected to, as Incompetent, irrelevant, and immaterial.) 


Answer. I had a contract to cut, stack, and bale all the hav | could 
within 35 miles of Fort Buford, on either river, and deliver it on the 
river bank, where the steamboats could get at it. I first eut this 
haviield that they call the Big Meadows; it never was cut before. 
When | vot through that it was too late to move the eamp anywhere 
else. | did not find any other orass suitable for hav; that is, that a 
person would consider good hay ground. Up to this time I had 
charge of the hay camp myself until IT got through cutting the 
meadow. When I left I put Mr. R. C. Matthews in charge, with in- 
structions to put his whole force on to upland prairie, where the grass 
Was light, between the meadows and Port Buford. [le did it, and 
finished what we cut. | 

(Detendant’s attorney objects to that prart of the answer which states 
the contents of a written contract, as not the best evidence.) 


(Juestion 5. State whether the contract on which Leighton and 
Jordan cut, stacked, and baled this hay was in writing or simply 
verbal. ; 

Answer. The price was made with General [Hazen verbally ; then 
we made a proposition to the quartermaster, Lieut. C. G. Penney, in 
writing, which Was accepted, 

Question (>, [low long have you done business Ot} the Upper \Nhis- 


} 


sourl * 

Answer. Since the 4th of May, 1872. 

Question 7. At what season of the vear Is grass in the best condi- 
tion to be cut for the purpose of making hay in the vieinity of Fort 
Buford and along the Yellowstone river? 

Answer. We always commenced as soon atter the Ist of July as 
possible, and cut the meadows until frost came. The upland has to 
be cut in Julv to make good hay. It dries up before the meadows. 
{ dries Ul} 1) the latter, part Oy] July, unl Ss Lie season Is Wet. 
(Question Cx What proportion ot the season 1) that COUNTY s1nce 


p } : 4 ; ' : : Par 
Vou fave been there has 1} bye 1) Wet Tl) Jul F 


- " + = . i . " : ' ‘ 1 } " 
(Oliected to as Incompetent, Irrelevant, and Immaterial. } 


Answer. We don't have rain in July; itis nota rainy month. As 

| stated before, if any hay is to be cut on uplands it must be cut in 
July. 

SOU - Question 9 State whether you know what the cost or value 

of transportation of supplies from Fort Buford or its vicinity 

ej river was per hundred 


«(riy 


to the Cantonment at the mouth of Pongur 
, : 7 7 , , 
uring the months Of October, Novenib and December. 


id i 


Ppoullas ( (7 


January, 1S77. 


1 
| 
i 

—  ~¢ } 
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| ay Spore 
(Same objection as above.) 
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Answer. I do not. The teams that transported this hay that did 
not belong to the Government were hired by the day. 

Question 10. Do you recollect the number of days required to make 
the round trip from Butord to the cantonment on Tongue river? 


(Same objection ils above.) 


Answer. No. sir. 

(uestion 11. What was the character of the road between those 
points ? 

Answer. It was what [would call a very good road for freighting. 
| have been Over if several times. 

(Juestion 12. State whether the hay for the use of the military post 
at Fort Buford for the year IS76 lad been secured prior to the con- 
tract between the officer of that post and Leighton & Jordan for cut- 
ting hay after the latter part ot August, IS76. 


(Same objection as above.) 


Answer. We had the quartermaster’s contract that vear only. It 
was not all in when we made this contract with General Hazen. We 
cut the Butord hay on the north bank of the Missourl river. We 
cut the Yellowstone hiavy ()}) the south bank of the Missouri! river and 
north of the Yellowstone river. 

Question 15. State whether a mititary escort was furnished Leigh- 
ton WX Jordan Lo protect the hav Catnip and the propertly and Clii- 
ploves while securing this hay for the cantonment on Tongue river ? 

Answer. Yes, sir. : 

(Qduestion 14. About how large an escort ? 

Answer. | { hink SCVClL Men and cl sergeant ; they Were Very short 
of men-at the time I asked for the escort. 


Deine cross-examined by J. GUILFORD, Esq., for defendant (the 
fo nver objection Is hot Wal ved ), wit HNcss savs : 


Cross-question 1. Was not the winter of 1S76 and 1S77 on the 
Yellowstone river cold and severe ? 

Answer. [dont know. It was not what I eall a bad winter at 
Butord. 

Cross-question 2. Tow low did the thermometer go, and how deep 
Wiis the Snow. at ort Buford 14 

Answer. I don't know. 

(ross question >. When did Vou leave thie hay meadows, 1 the 
autumn of IS76, where the grass was cut mentioned in vour direct 
testimony 4 | 

Answer. T cannot give dates; In September some time. 

Cross-question 4d. Plow much of said hay had been eut when you 
lett? : ; | 
Answer. That I cannot give exact: elose to 400 tons. 


‘ 
— 


Cross-question o. “Phen, of your own knowledge, vou do not know 
whether all the grass on said meadows and vicinity was cut or not, 
(la) vou f | 

Answer. When T left and put Maithewsin charge I had about fin- 
ished what was ealled the meadows. 


- » am — 
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Cross-question 6. How far up during said autumn, and when you 
cut said hay, did you go from said Buford on the Yellowstone ? 
Answer. Betore [| put my machines to work I went about 40 
miles. ; 
So] Cross-question 7. Were all the uplands cut that season tn 
the vicinity of Fort Buford and on the Yellowstone? 
Answer. No, sir. 


Cross-question 8. Was not all the hay to be cut in the vicinity of 
kort Butord and (>) the Yellowstone, on or about September g IS76, 


of a poor quality t 
Answer. It was late to get the best of hay. 
Redirect examination by JonmNx B. SaNBorN, Esq., for com- 
plainant : 


Question 1. State whether, in going up the Yellowstone forty miles, 


as above stated, you went In search of grass suitable for hay. 
Answer. Yes, sir. 
Question 2. State about the time you went and what you found in 


the way of grass. 


Answer. I might be inaccurate in dates. [went up the river four 


or five days before I commenced cutting this hay. This meadow 
near Gailbert’s was the only grass I found that would justify me in 
Moving my camp over to it. 

Question 5. Give at general description of Fort Buford military 
reservation and the relative position of the fort to the mouth of the 
Yellowstone. 

Answer. kort Buford reservation Is thirty miles square, the fort 
In the center. | should say two and one-half miles directly north 
of the mouth of the Yellowstone. 

Question 4. State whether, in the latter part of August, 1876, you 
knew of any grass suitable for hay either on the reservation or in 
that vicinity, except this cut by Leighton & Jordon on what, in this 
case, Is called the Big Meadows. : 

Answer. I would say none, except what was being cut for the Fort 
Buford contracts. 

Second veneral Interrogatory by the commissioner. Do you know 


of any other matter relative to the claim in question? If vou do, 


state It. 

Answer. The first time J] ever met MeLane to know him, it was 
after I had the most of that meadow cut: he came up there in the 
hoat: he told me he had a contract from Greneral Card to furnish 
hay for the cantonment on Tongue river, and wanted to buy niy 
hay. Hlestated that he had come there to cut that meadow. General 
Hazenthen notified me verbally that the Quartermasters Department 
had let a contract for cutting the hay for the cantonment on Tongue 
river; and afterward told me [might go on and cut at my own risk. 
After we got through cutting we made a contract with General 
Ilazen to bale all the hay we had eut. In the contract the Govern- 
ment was to furnish us with a baling machine, and we were to fur- 
nish the work and labor. The Government did furnish the baling 

Presses, O11 belonging to themselves and the other belonged to the 
Yellowstone contract. 
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Being recross-examined by J. Guirrorp, Esq., for the defendant, 
Witness says : : 
Cross-question I. After General Hiizen had SU notitied Vou did you 
prevent or prohibit McLane cutting ahy of said hay t 
Answer. No, sir: | did not. 
Cross-question 2. When General THazen told you that you might 
Cull sald lay the <econd Liiie, iad hot MeLane lott that place ? 
Answer. Yes, he had: when he came up after the conversation 
above referred ce he Welt above us until he met il boat coming down: 
he got on that boat and went down to Bismarck, [ sapposed. 
Sor [le Cale 7 WH, think, the next day after he Went Up). lt 
was the dav he went up that Tlazen gave me notice that the 
contract was let: and soon after he went down authorized me to go 
on cutting at my own risk. This was before the contractor, men, 


and teams reached this pomt, as [ understood it. The majority of 


hay we cut was cut at this time. 


JUSEPH LEIGHTON. 


Subseribed and SWorn to this 17th day ait April, oy ree Me 
fore me— 
J. N. CARDOZO, 
United Slates COMLNLISSTOLe “afl District of sO Pe 


Deposition ot Win Smith for CTainant. hark fe af Natit Paul, Minn., 
on the 2Nth day of April, A. D. 1878. 


Claimant’s counsel, John B. Sanborn, sy. ; defendants’ counsel, 
J. Gruiltord, lsc. 

Beme cross-examined. by tg (GUILFORD, los., attorney for the de- 
fenidants, the withess says: 

Cross-question 1. Wall you state fully the conversation had by vou 
with Creneral Llazen mentioned 11) VOUr direct eXalnination, lo the 
etlect that thre hay contractors at the Tongue River post would fail 
to deliver the hay as required by contract? 

Answer. T cannot state any more fully than T have in my direct 
examination, 

(ross question ? Stite whether there Was not, at the time, i settie- 
nent of miners at or near the Tongue River post. 

Answer. Not that | know of. | 

Cross-question 5. Your observations, then, mentioned in your di- 
rect extuination with reference tothe hay, were made from the road 
vou traveled through in said country. Did vou go outof your road 
at any time te search for hay ? 

Answer, Not cul all: lic hot LO OT of the road tO senre 
My business was to pay the troops. 

Cross-question 4. When you returned from Tongue River post, 


. ’ 
lands near Fort 


h for hay. 


whit month Vils it. ana did vou ‘'¢) over the bottom 


Buford * 
Answer. In the month of October, IS76, [did goover the bottom 


, 


lands near Fort Buford. 
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Cross-q uestion 5D. Had salcl bottom lands been burned over at that 
time? i 

Answer. My recollection is that the bottom lands had not been 
burnt over; but I would not say positively that they had not. 

Cross-question 6. Could you state what portion of said meadow 
had been cut over, and what portion had not? 

Answer. My judgment on that would be inaccurate; some of if 
Was cut, and some was not; what share I cannot state. 

Cross-question 7. Was any white men, to your knowledge, killed 
or wounded by hostile Indians between Buford and Tongue river 
during the season of 1876; and, if yea, how many ? 

Answer. SaW Ole Thhal dead. sald to have been killed by ali In- 
dian. I did not see the Indian shoot him. I think very few white 
men were killed by the Indians. 


89.) Being. interrogated by Jonun B. SANBORN, Esq., attorney for 
claimant, the witness says: 

Qluestion 1. What was the character of the grass that you saw 
standing or uncut on the meadows near the mouth of the Yellow- 
stone, near Fort Buford ? : 

Answer. My recollection is that it was all thin. It was late m the 
SCASOTL, It was in October. ) 

Seeond general interrogatory by the commissioner. Do you know 
of anv other matter in the claim in question? And, if you do, 
state It. 

Answer. I have nothing further to state. 

, WM. SMITH. 

Subseribed and sworn to before me, this 24th day of April, A. D. 
1S7S. 

J. N. CARDOZO, 
United States Commissioner, District of Minnesota. 


Deposition of oJ. NN. (yx. We, rstle rr for Defe ndants, fork nat Nari Paul, Minn.. 
on the 25th day of April, A. D. 1878. 


Defendants’ counsel, J. Guilford, Esq.: clatmant’s counsel, John 
5. Sanborn, Esq. 

First general interrogatory by the commissioner. Please state your 
Name, Vour occupation, VOUr age, VOUur place of residence the past 
vear: whether you have any, and, if any, what, interest, direct o1 
indirect, in the claim which is the subject of inquiry, and whether 
and in what degree Vou are related to the claimant. 

Answer. My name is J. N. G. Whistler, lieutenant colonel Fifth 
United States Infantry ; fiftv-six years of age; on duty in the army ; 
| have no interest whatever in the claim: no relation to the 
claimant. 

Being interrogated bv J. GAUILFORD, lsq., attorney for the United 
States, the witness says : 

(Juestion 1. State if at any time you were stationed at Tongue 
River cantonment, Montana Territory. 
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cd 
4 
2 
~ » ‘ } - } } se — 40 .  e- *>) JB "7 
Answer. [was about the last of August, IS76, until the 3d day of 
— ‘ ‘ F 
January, 1877. | ’ 
: . fe i] ee ’ . * —sv | ~ 4 cryvar +1 
Question Z. State whether vou. were cominander at any time ol 
‘ ; : ¢ 
the post. ‘ 
] 4 I : } 
Answer. I was the most of the time when Creneral Miles was ab 
. - l } ’ } . : ] 4 ] ' 
scat and some five or six. weeks before his arrival at the post 
(duestion ¥ Steite Whe ei lol ar “lf TEE post. 
} ' 1 gl } ek ‘ P : yave ’ : f 
Answer Lid fell Ved there avout cir POE] Or oll of August 
7 i 
| (>), « 
€ 31] en , { 1) ’ ; ‘| cv ho } »?* : c | | LETS | ? | vy 
gli C1Q)t) -t. () (oly ride \ ile ile? ] Some Of tli pilrectl Wel: Of 
this petition here) ys lai po tto cut wood ? And state about 
i 
the time thev arrived 
Answer. ETlired men of the petitioner did arrive there, but the 
‘ ] | ; ; ? ‘ } ¢ ] 
exact time of their arrival I cannot state, nor can -T state about the 
; F 4 | { , 
Thdhie It miuist liave been sometime towards the last ol September, 
IST. 
= t a | ’ ° ’ , | ; 2 4 
(duestion -. When said men arrived at the post did they DCFINn to 
Cut ¥ md ULTiCde then contract 7 
rind | - ae ‘ lean eerie el yy] eet 43 
Answe ‘war dida short time aiter thelr arrival. Phe exact time 
‘main t tel] 
> ee iy ‘ “ 1? - ee ‘ . eo aie i | . | | 7 . | on 
yd 4 (uestion t) ate, HE Vou know, Wheblhber, Shorey aiter the 
. — “os a : , ] ] 7 * } : " 
arrival ioanv order was issued by the commander. of tlie 
i. * “eee ee — er : cs — . — 177 : ’ 
post Protioitile Saldh s petitiones and dis hlared men. trom CULtTINY 
it} ' ' " 1 | | t } : ‘ ol ft } | “| > GQhred »* | a 
Wood Withih tea billes of the post: and ail such orde Was promui- 
} ? | : : | ‘ 1] } < : oe * 
Maled, Please CNPuladh i, ana give Witty tie reasons for Issuing? such 
Oraer. ¢q 
‘ } : : } ? ° } . 4 Se t 
Answer. | KHOW OF Ho SUuCTE Order preventing them Prom CULLING 
ttee ’ Ls a en we | 4h gd Ree 
withan the limat Gi ten mites Phere Wiis all orde) Issued by Cren- 
AT] Le be cat a “rats , ' . 
Cra \Tiles Piadandhy thi limit of the reservation ten iiles each Wit\ 
: | : ek ; ray : Ns 3 ry. Sh : } me os : l. a 
from the mouth of ‘Ponene river. That order T do not think had 
anv reference Whatever to the contractors for the Croverninent. 
= , 
(Jue St1oOn. 6¢. Stale whether or Lal sid order Was 1h @XIStTCHCE Ve- 
: R i R } j 4 (ae an el : se : . ‘ 
fore the arrival of the hired Dykedd all Poneue Rive Canton nrenht., 4 
P : wi + Me ry ey ‘ 
Answer. T donot remember whether General Miles issued. thra 


order on his first arrival or when he came the second time after the 
coi palgen., 

(Juestion S. State whether said) petitioner or lis hired men who 
were cutting and hauling wood were prohibited or notified to cease 
Operations id) COlpse (uli hee ot the orc [" laving OUL a military reser- i 
vation. And did they make any complaint in reference to the terms 
of selcl ord I’ and did they CCUSC work Oh account thereof? 


(Juestion e tition witness, and COPV of order slened lod- 
ward W. Randall, and dated December 19, 1S76, and witness is asked 
whether he reeollects the issuance of said order, and whether, in 
consequence of the issuing of the same, the men and teams of the 
petitioner ceased work : and, if vea, how long ? 

Answer. 1 remember the issuing of that order: but I am_ not 
aware of the men and teams evi I" having stopped work on account 


of that order. 


? 


the above question as immaterial.) 


t 


are 4. 


me 


oY ee a Y - «& 
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(The clhamant’s attorney objects to the last clause of the last ques- 
tion and to the answer thereto as immaterial.) 


(uestion 10. State whether Vou know if the men and teams of 
the petitioner engaged 11) sild wood contract were ever delaved Or 
ceased operations 1 conseq uence of ahiy order issued by the military 
authorities at Tongue River cantonment while you wereso stationed 
tinere. 


(Same objection as last above.) 


Answer. I have no knowledge of their ever stopping work whil 
l was on quty at the cantonment. 

(Juestion 1. State whether the Government ever aided or assisted 
petitioner or his hired men in carrying out said contract, and in 
What manner. 


(( jected to as Immaterial.) 


Answer. The Government did aid them by lending ax-handles 
When theirs were all broke; also, once or twice, when thev got out 
of a portion of their rations, and they could not obtain it else- 
where. Their trains from below arrived some time after, and they 
replaced what they had received. I myself authorized the issuing 
of these rations and ax-handles. 

(Juestion 12. State whether or not said petitioner delivered any 
hard wood or cut any hard wood near said cantoument while you 
were there. 3 

Answer. | do not think they did. [T never saw a hard-wood tree 
within six orseven- miles of the 

(iestion I>. State what kind of wood this was that was cut down 


ana delive red iat sald Cantonment. 


Post, 
i 


) e 
(Same objection as above.) 


Answer. Cottonwood. 
Question 14. State, if vou know, whether there was any dry 


85.) wood cul ana delivered al siild POst : and, li vea, deseriby 
where and how far from said cnantonment it was cut. 


Answer. There was.a large quantity of dry, wood cut; it was cut 
from a half to two miles and a half from the post. 

Question 15. State whether there was any green wood cut within a 
half —of the adjutant’s office of said cantonment. 


po 
} 


Answer. Yes; there was green wood cut—some of it within a half 
mile of the adjutant’s office; it was cut from the tops of trees that 
were felled for the purpose of the building of the cantonment. No 
trees were cut down within a half mile of the adjutant’s office by the 
contractor for the purpose of fil 

Question l6. State w hether said three-miuile order Issued by Kdward 
A. Randall was changed or not after it was issued; and how, and 
when, and by whom ? 


} 


(Objected to as Inconipetent, 


—" 
_ 
~ 


=O tar as it Yrelates as to how it Was 
changed.) 


Answer. The three-mile order was never changed or never re- 


170 


bu 
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ge, but was modified verbally by Genera 


ay | ore . | 
VORCC tO TS knowled 


Miles, by his going out with the superintendent of contractor an 
myself, and pointing out to said contractor the limits within which 
bi did 710 wish thi tipnber Lt) be Cit * threat distance fo the best of 
niy belief was between a imile and a half to two miles, to thi ly =| 
of niy judome hil 
Question 17. Did said superintendent of the men of the petitioner 


cs 


' . ‘ } ‘7 : } 
make any complamt to you and Creneral Miles that he had been 


delayed in his operations by the three-mile order. 
(Objected to as ro tat wee 
: : Ee } j 7° p — ‘ 
Answer. ine never (Lid u/ £ ee ae whit he’ allay tO ( neral VIiles | (1d) 


} 
nol KNOW. 
: . ; } i , ” se ) ‘ £ os age ’ . ; ‘ } 
Question 1S. State how tir out from said adjutant’s quarters these 
ei 


. ; 
men Went to Cul thts Woot. 


Answer. The dry wood they cut froma half mile toa mile and a 

. . ] , . > . 
half from the quarters; the same with the tops of trees: during inv 
} ‘ ] ss =e > . F ; . . : . } } oa . : 
stay | (dO WOLTIIINK Tiere Was aby wood eut bevond thethree miles from 


the adjutant OHICEe. 

(duestion Io) State Whethy Poor hot iN) VOUur Opinion thre AVECTUGE 
haul of thiis dry wood anid wood Cill from Lops ot frees was ereater 
OF less thievn thie ave ba’e heat ot 1) OO) cords Cut al anv other 


points Without a cirele whose radit was a half mile from the adju- 


(Objoeted to as Incompetent: no proper foundation having been 
laid for asking such an opinion 
Answer, Phe averag listanes In hauling the dry wood and tops of 
iV aT \ wonld | ; i eae oe 
trees, Ih bil \ OP TTITOTL, Wo llied bo 4) little erregnter than the radi] of the 


Istunt from the adjutant’s quarters, where they 


eirele a half male ad 
could have cut 6000 cords. 

(Ju stion ZO. When you left said post 1) January, Was It im possi- 
ble or with great ditheulty that teams could be grazed on account of 


; 


the deep snow * 


ae ; | ae 
(CDE yy ected LO GS Tee rial. ) 


Answer. Up to the Ist of January, IS77, the grazing was very 
eood We then had asevere snow storm, As | lett (97) thr Sal of Janu- 


i. 


? 
i 
i 


ary lam notable to tell what the state of the orazing was after that 


‘ 
< 


time. 
(Jucstion 21. Is it net a nvatter of fret that stock grazed al] winter 


in the viemity of Tongue river,and did they not in the winter of 

1876 and ‘77? 3 
(Objected LO as iMimaterial.) 
Answer. The be f cattle at the post were in’as fine a eondi- 
Sob (lon as any beef cattle i most ver saw: thev had nothing tO 
live on except the grass of the country: as to other stock | 

am unable to say. 

(Juestion ZZ. State whether there were anv settlers at or ni ar t] 


at Sane. 


e 
post ul Tongue river, and deseribe | 
Answer. There Were people at the Post amounting about low to 


° as . 
te) ee i eee ae 


Sie meme ne 


a 


ee 


Ain 
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200, composed of miners from the Black Hills, hunters and trappers, 
and from the upper country, traders from Bozeman, Montana, and 
contractors’ Phe di. 


r -)*? ‘4 ; ° , at =F ma 
(Question Zo. State 1f vou saw thi Calinps that the petitioners 


men erected. and state 1f you had any experience in erecting such 
Calli ps. 
Answer. | SOW thie first Culp thoy erected ° if Wils SON) vards of 


the adjutant’s office, across Tongue river, within sight of the station. 
[ have built Mah V a one of them. 
Question 24. Can. you’state about what it would cost per building 
to erect such structures: as you saw 
Answer. It depends upon the price you pay the workmen. At 
ace Olle pOUse Willer the superintendent kept his 


I Vawarl hia lf te es 1] ee, eee ae ya ’ 
stores and lived himself, | should think would cost about S2ZOU. Phe 


} 7 ’ : - 8 ; ’ 
others around Wirere the Mel Lved ana Cook ca. ll INV OPTION. were 


Tes : a } ; want } : — } i¢ ] : Dare ; ; : 

{ ross-q Ue “<tioh i. State whether na belt the 1nnel line Ol which 
al 1 | ] a Fy ] ee , ] leaed " i” ‘+ sa . + + | , ’ 
Would be Oone-halil Dille Tron the admtants quarters at the canton- 

ry : : 1 7 , : - , . - 4 = ° 
michel on Pongue river. rh Gletobper, ISO. an the outer line of which 
°} . ? ee ‘ . 
would be three miles from the adjiutant’s quarters. there was a sufhi- 
Clehnt Quantitv Of reel soll Wood to enable the contractor to cut and 
¢ } ° : Py } 
take therefrom 6.000 cords. 
Answer. TI 
4 if \¥ ¢ e | 
‘ . ‘ ; | . ’ ’ ’ ° 
( ross-question Z. state wirether 1b Was an advantage to the | nited 


States public serv 


i = 


mre Could have been 6.000 cords of wood cut. 


: Ee ‘ ‘ } : 
eut in tieu thereotl the ereeh Wood standing more than a lie and re 


half or two miles from said adjutant’s quarters 


r Beaty } . i 4 . , ee . ac So } Jes a oes " 
(Objected to bY defendants attorney as lnmaterial and irreievant.) 


. 


r ° ‘ t ‘ | *. ‘vey 7 1, " *} + 
Answer. It was to the advantage of the Government 
a ‘ ’ : ; J. } Ss . a 1} 7 ] _—. } | oe <>» ] 
Cross: question *) ZVLEILPLLL bPOW PIC Wood reas prea’ Cuil Li iti (iC- 
1 ~ " ] yy 2 . ° . r + ra | 4 ° +7 ] if ‘| 4 7.3 »\? P 
livered uUnader this contract at the tithe vou felt the ecantohnmenht on 
ry — am - , — *? ar fs } 
Toneue river, Januarv 3, 1877 
b . , ® ¢> } 
Pym Le? T* . Papel Pay) 1¢) 4 AuLS. (Peis 
s is \\ be i i} ~— < 4 ee : ‘ . 
> ; ae ‘ . . ‘ } | +) 
(‘ross-question 4. About what proportion of that was dry wood 
i i 
, 7 , 
. ¢ ‘ ‘ ? >: 1? — | ? > 
\nswel Phat cLTli unable to state w PANV SUCH GeLNILCNEeSS as 
LO hake LO alive aay baa 
. 1} t ? _ \\] ? } + } y* ? ? + | «y? 1} t 4 
( ross (FUCSLIV re}. i it Wiis t i¢ { Leen l {>} leit ¢t \ \\ AeLe 
i 1] ar a eee 1 i 
\) SWel lt was excellent Wood for th Kl and answered all the 


— a | , . 
+1 + + 
('ross-question 7. What is the proper designation of the wood, 
i i 
, . , , | ‘> 
‘ ; cry . a yay ’ } | Ee , = - | , | TS tc? ry? 
oreeh and ary, Growlng Vit l ‘ CF Pikiat t}) eli@ Salad CAahhHLronmielht 
. . . . ~_— . : . 
mci oT \ |] ott , “de 1} t | » frtiis Tiere were A Tew pple Lrees 
d Sw eT. d ii COTLONWOOG : bth tilt BELLE. VELL I ‘% i 4 cL i ’ Preidi Li , 
. ’ } } } . } eye } } 
. ’ 7 ‘ - 5 , | as ‘ »¥ *? ‘ ak ; | at 
Cross-question S. Was this drv wood drift-wood on the banks of 


Lhe rivers, oY how had it become drv wood 7? 
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Answer. The principal portion of it Wascut by Indians for the 
$57. purpose of using the tops to feed their animals; the rest con- 
sisted of dry standing trees and drift wood. 

Cross-question 9. Ilow long did the camps first built by the claim- 
ant’s employes remain where first constructed ? 

Answer. Until after the thre -rnile order promulgated by Greneral 
Miles, ice the ay =] of iy remembrance, 

Cross-question 1). Can vou vive the terms or language in sub- 
stance of the ten-mile order of General Miles ? 

Answer. I cannot give the exact terms Of the order, but the sub- 
stance of it, as IT understood it, was for the purpose of preventing 
the citizens from Montana and clsewhere from setthng within the 
limit of ten miles of the post; it had no reference whatever to the 
Government contractors. Y 
| Cross-q uestion l1. In the absence of General Miles, after the issu- 
ance of this order, was it not believed by the officers at the post threat 
it might ¢xtend to civilians or citizens, and was not the doubt upon 
this point, on the part of the officers present, so grave that they 
would not take the responsibility of authorizing the contractor to 
procecd in cutting green timber on said reservation ? 

(Same objection as above by defendants.) 

Answer. In imy own opinion the order did not affect the contraet or 
by any mannerof means» with reference to the other officers, bdo not 
know what their opinion was. While Twas im command, during 
(ieneral Miles’s absence, P never forbade them from = cutting within 
the ten miles. : 

Cross-question 12. About how far did the claimant remove his 
Caniyp after the three-niule order ? 

Answer. IT do not know; IT was not at Tis camp after that order 
Was Issued. | | 

Cross-question Io. About what time was it that vou were out with 
General Miles inspecting the localities where this wood could be 
properly cut without detriment to the interests of the Government? 

Answer. To the best of my belief it was some timeafter the mid- 
dle of December, IS76. , 

Cross-question 14. Was the contractor then cutting at or near the 
points ? eke 

Answer. To the best of my behef he was,as IT saw the teams daily 
coming 11) ana hie dh piling the wood. 

Cross-question lo. Was there an abundanee of yreen wood to fil] 
the contracts between the points where the contractor Was then cut- 
ting and the pomts designated by General Miles for cutting and the 
half-mile line from the adjutant’s quarters ? , 

(Same objection as above by defendants. ) 


Answer. There was sufficient timber to fill the contract, but it 
would have taken almost every tree that was in it to do it. 

Cross-question 16. About how many days’ work, in vour judg- 
ment, Was necessary to construct the camp ‘and the buildings in the 
cathy first made ly the Contractor ACLOSS Tongue river, both 1) pre - 
paring the material, getting it on to the ground, and putting it up. 
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Answer. The position of the camp was in the best timber that was 
near the post, and the contractor was allowed to cut any timber for 
the purpose of building his camp. If IT had had charge of the same 
— er of men he had [ could have built these huts in four days ; 
Tow I had about thirty men. 


eae, attorney here states that he desires to examine the 
Withess as a witness for the claimant upon the points involved in the 


fullowing question-, viz: 


S58 Direct examination | 
attorney: 


J.B. Sanpory, Esq., complainant’s 


eo 


Question 1. State whether there was any grass suitable for Hay 
standing in the region of said cantonment in October, 1876; and, if 
vea, Where, and about in what quantity ? 

(Objected TO by defendants ALLOTHeV as Incompetent, irrelevant, 
and Immaterial.) 

Answer. rom ImnVv own observation there Was No Yass fit to eut 
for hay within the vicinity of the cantonment ? 

Question 2. State whether or not vou have any knowledge of the 
efforts made by the contractor or superintendent or employes to find 
and procure hay to enabie him to fill the contract; 1f yea, state what 
your knowledge ts. 


(Same objection as above by defendants’ attorney.) 


Answer. I have knewn the supermtendent to send men both up 
and down the river for fifty miles on both sides. At one time the 
superintendent came to me and asked me if I could furnish him 
with animals and an escort; that he had heard that fifty miles up 
‘Tongue river he could wet 2o0 tons of hay. He offered the man 
S506 to show him where that grass was. | answered him that I had 
no animals, and my command was so small for the work I had _ to 
do that I could net furnish lim an escert or animals, General Mil 
being 1) the field, He raised cl party Ol eitizens and Colbie back Ih) 
n few davs ana Informed me that thr re Was ho @rass there. 

Question 3. How far is it from Tongue River post to Fort Buford 

Answer. At that time it was about one hundred and seventy-Hve 
miles by land, according to calculation, but it 1s shorter by a chang 
of route 

(Juestion q State whether the Yellowston: rive r Was navigable ior 
stenpibouts after the lst ot September, IS7b. ana before ice formed 
that vear? 


? 


ot . . } . ' 4 j ; 
(Same objection as above bv defendants attorney.) 


Ans peg It Was not, as mine Was the last hoat arrived at Tongues 
river that season: that was on the 29th or 30th of August, 1876. 
Three boats started: with me,and the one 
thicat vot through 11) consequence of low water. 

Cue stion a. State whether or not it Was safe for small trains orsmal] 
parties Of citizens to travel through the country from Butord to said 


{ 
: : . hay , 
[ was on was the only on 


ee 
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caiutonment, or to travel or Operale anywhere within a hundred 
miles about said post without a military escort ? 


(Same objection as above ly defendants’ attorney.) 


Answer. I did not think it was safe at Ghat time, although several 
partics dic COMIC thar uel without molestation. 

(Question 6. Was that the section of country occupied by the Min- 
neconjoux, Ovallalla, and Onepapa bands of Sioux, and were’ they 
actively engaged 1) carrying Oli Wat against the LTnited States ? 

(Same objection as last above.) 


Auswer. The Sioux Indians were there at that time, between the 
Ist of September, 1576, and the Ist of January, i877. Between the 
post and Buford they had attacked the Government trains twice, and 
they WOFC netive lv ehonaed ih War with the Lonited States, 

Question 7. State if any hay had been delivered at said) canton- 
ment from Buford prior to your leaving the place. 

Answer. There had. 

(Question S. About how much, and what was its quality ? 

Answer. “As to the amount Tecannot tell; the quality was not very 
cood, but it was better than no hay at all. 


SOY Being cross-examined by J. Guirrorp, Esq., for the defend- 
ants, the withess savs: 


Cross question re Whit Wials the farthest potnt ‘ na distance from 
the post that the men hired by the petitioner had cut wood from the 
adjutant’s quarters ? 

Answer. Until the time T left T don’t think it was over four miles. 


Second general interrogatory by the commissioner. Do you know 
- Tf you do, 


of any other matter relative to the claim in question * 
state it. 
Answer. I do not. 
| J. N. G. WHISTLER, 
Lie wlenan Colonel, Littl Infantry, U. N. A. 


Sworn anid subserrbed’ LO, this Oth day of April, io 1). SZ, be- 
fore me— 
[sear] J. N. CARDOZO, 


~ , . ? ¥ . * . . . . . 
/[ rile if Niiste XN { OUIEINSIOUIET, District aI Minnesota. 
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: ; , . * ~— 
Siht) hKuidene hor Defendants. 
Court of Claims. 


CAMPBELL Kk. Peck ) 
ns. ‘No. 11832. 
THe Unirep Srartes. } 


} 
Inde. 


Deposition of Charles G, Penney pe a: eee. oe 
i Ee Ae et NR : re (ee eee SO 


Deposition of Charles (y. Penney. fy 1) fendants. taken at Naint Peal, 
Minn... Gil thie (5¢/) and wth dais of Auqust, A. D). LS7S. 


Defendants’ counsel, J. Guilford, FEsq.; claimant's counsel, John 
3. Sanborn, lsq. 

First general interrogatory by the commissioner. Please to state 
VOUr Hate, Your occupation, Vour age, Your place of residence the 
past vear; whether vou have any, and, if any, what, interest, direct 
or indirect, in the claim which ts the subject of inquiry, and whether, 
and in what degree, you are related to the claimauit. 

Answer. My name is Charles G. Penney; am an officer of the 
army, first lieutenant of Sixth Regiment of Infantry, regimental 
quartermaster of that regiment; my age is thirty-five years; Fort 
Buford, Dakota Territory, is my residence. I have no interest, di- 
rect or indirect, in the claim which is the subject of inquiry. [am 
Ih no Way related to the Claimant that I know of. 


Being interrogated by J. Guitrorp, Esq., for the United States, the 
Withess says: 

Question 1. Where were you stationed? What was your rank 
and occupation from August 1, 1876, to May 1, 1877? 

Answer. From August 1, 1876, to May 1, 1877, I was stationed at 
ort Buford, In the Territory of Dakota. My rank was that of first 
leutenant 1) the Sixth Regiment ot Infantry, ana regimental] (uar- 
Lermiaster. My occupation was that of post anid depot quartermaster 
at that station, Fort Buford. 

(Juestion 2. State whether you are How depot and post quarter- 
aster, 

Answer. [am not. I was relieved in June, 1877, as depot and 
post quartermaster. Am still the regimental quartermaster. 

(Question 3. State whether vou contracted or agreed for or in be- 


half of the United States Government with any person to cut and 


deliver hay for the use of Tongue River cantoument in the summer 

of 187d: and if Vea, who Was that person. | 
Answer. In the latter part of August, 1576, [ made an agreement 
on behalf of the Government with the firm of Leighton & 


SOL Jordan. of Fort Buford. for the di livery of one thousand tons, 


nore or less, oft wood, merchantable hay, elther In the stack 
or bale. at hiv option, to be paid for iil the rate ot STO 50an the stack 


or S27 in bale per toh ot 2 O00 pounds. This hay Was ior the use of 
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the cantonment on the Tongue river, This was not what is known 
ads a Contract In the ()) en rhiasters De fy artimenht, but Is designated 
clit) ores ment for pure] 4 he © 11 Ope 1] market. 

(Question lL State ili authority you had to make such a con- 
tract or a Frecinent to purchase hay 1 Open market, anid how Cahhnec 
Vou to Tin ike it. 

(Objeeted to by complaimant’s attorney as lmmaternhil.) 


Answer. [ had the authority of iny immediate commanding offi- 
eer; and my reason for making it was the receipt of teleg raphic mm 
struction from the chiet puarterma ter of the Peper mentof Dakota 
lo purchase cl large quantity of hay for the use ol the Cantonment 
on the Pongue river. The chief quartermaster was Maj. B.C. Card. 

(Juestion 3% State how much hay Was delivered Lo vou cis post 
quart rmvaster at Fort Buford in the summer and fall of IS76) by 
suld Leighton & Jordan, and how much was paid them therefor. 

Answer. There was delivered about GOO eres, Which was paid for 
at the vat of S27 per LO, 11 accoreds ahhice wit hi the terms of the agyTreec- 
The dit. 


(The above question was Oly cted to by claimant’s attorney as lm- 
Question GO. Was that the least Price at which said hay could he 
(Objected to by clatmant’s attorney as leading and incompetent 


(Question 7. State if you ever niet the claimant herem, Mr. Peck, 
or any of his agents, and particularly John A. MeLean, H. G. Coy- 
kendall, Robert B. Mason, or William Harmon, and state what eon- 
versation, if dniv, Vou had with them in reference tO the hav contract 
mentioned in the petition herein, or with reference to the cutting or 
the Lrabisporting the Hiei in) question, 

Answer. T have met Mr. McLean and Mr. Tlarmon. To mav have 
met the others named, but have no recollection of it. I think I have 
Hever lrsicd any conversation Upon the subject niehntioned 11) thie ques- 
tion with any of the parties named. Tf TE had any such conversa- 
tion, | have iorgotten it altogether. 

(Juestion S. State whether or not the claimant or lis hired serv- 
ants jeft any having implements at Fort Buford during the season 
of IS76.. State how many and what kind, and state fully all the 
‘circumstances with reference to the leaving the same, and what be- 
came ot them. 

Answer. There was left at Fort Buford in the season of 1876, be- 
longing, as TI have understood, to the claimant or his agent, four 
MOWIN = machines, Ollie horse-power hav pore ss, ONC steam-power hay 
press, ith eng ime. | do not know the eircumstances attending _ 
jfeerip if the four mowing machines, but know that they were lef 
near the bank of the Missouri river opposite Fort Buford, a short ag 
tanee above the mouth of the Ye Jlowstone. near the store shed. I 
lied them put 11) the shed to protect them from the weather, and 


JOHN W. HOBRBS. &¢C.. VS. JOHN A. MCLEAN ET AL. 58 


they remained there all winter, ] think. I do not know what finally 
became ot them. The hay presses came to the post 1) the steam- 
boat in the month of Septem bi r, IS76—bDetore the middle of the 
month. | beheve, (1) the steamboat Ne lie Peek, think. Captain 
Harmon(Wilham R., pest trader at Fort Lincoln) had them in charge. 
Ile wanted to put them ashore, and asked me if I would have them 
protected from the weather. | told him that | would, and further- 

More that ] shoul Wahl to Use thas hn for baling hay. | asked 
S62. himaf he would sell the steam press and engine. He said he 

would. He se emed ples ased cil hiv proposition LO buy. | told 
him turthe : that, in order to purchase them, I should have to have 
authority from department headquarters at Saint Paul, General 
Terry in command; that T would recommend the purchase of the 
hay ries ak engin. ve acs In any event, | should want to use 
| rehase it, [ should 


the Dress , ana, if thority Was hot FlIveh to pu 
like to rent it by aap and atone like him to fix the price at 


which he would hire it. His reply was vague, but I gathered from 


him that he assented to my proposition, and left it to me to fix the 
compensation at which T should consider fair and just. [used the 
machine in baling the hay, and afterward offered Mr. Harmon pay 
for its use at what [considered a very reasonable rate. This he at 
first declined, claiming that [had purchased the press and engine, 
but afterward expressed his willingness to accept Compensation ata 
daily rate which I considered extrav: wah. | recommended to the 
|? 


‘ 
department ri oni ual Sant cil | Libel the press and engine 
should be purchased, and urged it strongly, but the authority asked 
for Was not YTrai nted., | In no Wav Pou re ‘hased the press OF engine, 


i 


When I was reheved as post quart rmaster, in June, 1877, the press 
and engme Were still til ort Dbutord. do hot know where they 
are How or have bee 1} srnce thai time. | made the application for 


quart riniaster of the Department of Dakota. 


purchase to the chief « 
not usually addressed to an officer by 


Applicat lions of this. sort are 
Hamme, : 

QJuestion 9 Did Mr. Harmon refuse to rent the hay presses to 
you? 


. 7 > . 4 ; : i _ ; ’ 
(Obiected to bv eclatmants attorney as leading, Incomp etent, and 


immaterial.) 


Answer. I did not so understand him. 
Question 10. Deseribe the location of ort Buford, its reservation, 
the hay meadows in its vicinitv ,and = particularly deseribe the hay 


meadows near the site of old Irort (rilbert. and 1 

tween said kort Gilbert and the mouth of the Yellowstone. 
Answer. Fort Buford is situated in latitude 48° north, longitude 

left or north bank of the Missourl 


’ 


the hav meadows by ~ 


104 west from Greenwich, on the 
river, nearly Opposite the mouth of the Yellowstone and Is buat 
about a quart r of a mile from the bank ot Site river. ‘ii 
reservation is thirty miles square ; sean 
meadows in the vieiity of the Post a 
he rivers, both the Missouri and the Yellow- 


be center. bhi hav 


S| } } 1 > 4 
re Jn the bottom anas-——ilrst 


or second bottom—oft the 
stone. The 
70—170 


hav mendows about the site of old ort (rilbert are on 
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meadow near Fort Calbert, which they delivered under their agree- 
ment to me for the Pongue River cantonment. In my opinion, five 
thousand tons of hay nuieht have been cut in the months of Aueust 
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Answer. No accurate estimate could be made of the quantity of 
hay that could be cut between old Fort Gilbert and the Missouri 
river, because from the deck of a steamboat only oceasional glimpses 
could be had of the bottom land, if ot Vy ‘ould be seen all. 


4 
Question 15. After Leighton & Jordan had cut and delivered said 
hav, could it have been purchased of the United States by the claim- 
ant ? 
(Objected to by claimant's attorney as Incompetent.) 


Answer. I do not know, but I believe it could have been, provided 


good and sufficient guarantee had been given that the hay so pur- 
oe would. be delivered that fall for use at the Tongue River can- 
tonment. TIT never heard that any such proposition was made but 
if it had been, IT should certainly have recommended it very strongly, 
and believe it would have been done, because just and reasonable. 
(Juestion 16. What became of the Heat purchased of prreews WY 
Jordan ? 7 | 
Answer. About 500 tons of the hay was sip ped oy me to the 
depot qui “ rmaster, Lieut. William John Campbell, Glendive 


creek, to be by ve pte ped to the cantonment on ho river. 
The Penh inder ot the hay Was applied lo post Uses al ort Dutord., 
A portion of if Pav have been ted to teams on the rote, If it Was 
I do not know what portion, Of the pine SO) shipped the quarter- 
master at the ecantonment on Tongue river, Lieut. Ik. W. Randall, 
reported having received about, over, 300,000) pounds. 1 did not 
ship the hay on through bills of lading to Tongue river, and can 
only Say that 500 tons were sii prpres (| by me to Glendive creek. 
SO4 (Question 17. What was the Ret route that contractors and 
others went from Bismarck to Tongue river ? 

panne r. They came up the Missouri river on ai north side or east 
side to Fort Stevenson, Berthold Indian agen , Hor Buford, crossed 
the *rsreastoha river there above Lie mouth of » Ye llowstone., then 
tl}> thie valley ot the Yellowstone O}} thre north retin i river, pass- 
Ing near eee the cantonment on Glendive creek to a point 
at or near the mouth of Tongue river. where they crossed the Yel- 
anevlaapy to the eantonment on the Tongue rive) 

(Juestion 1S. What portion of the distance from Buford to Tongue 
River cantonment, now Fort Keogh, was Glendive Creek statlon ? 

Answer. About one-third of the distance. 

(QJuestion 19. State about what time Tongue river cantonment was 
established. 

Answer. I think in August, 1S76—perhaps in Julv; but I think 

1 August. 

(Juestion 20. (The witness is shown. page 17 of the printed copy of 
the petition in thse aise and he is asked: State as tar you know 
how much of the 846,867.45 was een by you, and how the re- 
mainder was expe nded. 

Answer. Of the amount $46,867.45 IT expended in labor and ma- 
terial as follows: 30P 0 and 1.705 pounds of baled hay, $8,177.02: 
for hire of teams. $10,325.46: for forage fed to hired team-, 109440 


pounds of oats at To ciate per bushel, 82.565: 130,000 pounds ot hay 
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at S27 per ton, $1,755; rations for drivers, 4,560 rations at 21 cents 
each, 8957.60; making a total expenditure under my direction of 
$52,750.08. Tlits is for the cost of hay and cost of transportation of 
the same shipped by me to Glendive creck only. Of the remainder 
of the S4H6,S67.45 T have 3 o knowledge, Licut. William John Camp- 
bell was. the quartermaster at the military station of Glendive creek, 
and, I] believe, forwarded the hay to Tongue river. ; 

(Juestion 21. State when, how, and for what PUPpose the contract 
with Leighton & Jordan Callie to be made, and state whether or not 
it was made before the contract with claimant. 


(Objected to by clatmant’s attorney as immaterial and meompe- 
tent.) 


Answer. The contract was made in the latter part of August, 1576, 
at Ford Buford, Dakota, with Leighton & Jordan. It was made for 
the Purpose of obtaining 1,000 tons, more or less, of hav, baled or in 
the stuck. delivered til points ()}) the Nissour! or Yellowstone rlVers, 
Said hay, after delivery, was intended to supply the cantonment at 
Tongue river. | do not know whether the agreement was made be- 
fore the date of claimant's contract or not, but I do know that my 
agreement with Leighton & Jordan had been closed, and the hav- 
cutting was well under way before any notification of the claimant’s 
contract lad been received and before | knew of the existence of a 
contract with the claimant. In the summer of 1S76 (about mid- 
summer, | think) it was determined to establish a cantonment at 
Tongue river and to winter troops there. In order to do so it was 
necessary to have hay sent there. Phe ehief quartermaster of the 
cle partinent, Creneral Card, telegraphed to me thata large quantity 
of hay would be required for Tongue river, and directed me to make 
the purchase if eould. Leighton AN Jordan Were the only people 
in that country capable of filling a large contract within my reach. 
The filling of hay contracts was a part of their business, and they 
were prepared. [ ealled upon them for propositions, which they 
made in writing, for the delivery of the hay required. This propo- 

sition To accepted, and my action was approved by my then 
S65. commanding officer, and the securing of the hay was com- 

meneed at once by Leighton & Jordan. [Tt was necessary that 
the hay should be ‘secured as quickly as possible before frost. | 

(Question 22. State Whether there Was time that season to make a 
contract In the ordinary way, and state what that way was. 


(Objected to as Incompetent and immaterial by claimant’s attor- 
hey.) 


Answer. Contracts are usually let, after thirty davs’ notice, to the 
lowest bidder. “There was not time in this case to invite: proposals 
and e1ve thirty dave’ notice. 

Question 25. State whether or not there was any opposition made 
to clammant, lis agents, or hired servants, by words, acts, or in any 
manner wiatever, by the military authorities or soldiers at Fort 
Butord to his tilling his contract on sid Yellowstone meadows. 


‘ 
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(( jected to as Incompetent, us 110 foundation has been laid for 
such a question.) 


Answer. There was no opposition that I know of. I made none 
myself, and I heard of none on the part of any officer or soldier at 
ort Buford, and I believe if there had been such opposition IT would 
have heard of it. [think the failure to cut hay by the claimant on 
the Yellowstone bottom was because he thought it would not pay. 


(The latter portion of the answer Is obj ected to by claimant’s at- 
torney as not being responsive to the question.) 

Question 24. State if vou know whether there was a guard given 
to Leighton & Jordan; and, if yea, state what said guard was given 
for. 

(Objected to by claimant’s attorney as incompetent and immate- 
rial.) 

Answer. There was a guard furnished Leighton & Jordan at their 
shay camp, because it was stipulated for in the agreement with 
them. It wasinorder that there might be a sentinel awake at night 
In case of fire, animals breaking loose, or the approach of horse 
thieves. 7 

(Juestion 25. How long have you been stationed and in the mili- 
tary service at Fort Butord ? 

Answer. IT have been stationed at Fort Buford, in the military 
service, since June, 1S72. 

Question 26. State whether the claimant or the firm of Durfee & 
Peck have run steamboats on the Missourt as high as Fort Buford 
and during what years since vou have been stationed there. 

Answer. I do not know positively. For the first four vears that I 
was stationed at Buford boats were running on the Missouri river as 
far Up as Buford which were understood generally: to belong to the 
tirm of Durfee & Peck. 

(Juestion 27. State whether previously to 1876 you knew of any 
boats ascending the Yellowstone river. 

Answer. I know that in 1875 a boat went up the Yellowstone as 
far as Powder river. In S74 or 1875, | am not positive which, a 
boat went up the Yellowstone above Pompevy’s Pillar and to within 
a few miles of the mouth of Clark’s Fork. fn 1S76 a number of 
boats were up the Yellowstone as far as the mouth of the Big Horn, 
and the same in IS77 and the present year. 

Question 28. State Whether or not the places that you have men- 
tioned are not above the cantonment on ‘Tongue river. 

Answer. Glendive creek and Powder river are below Tongue river. 
The other places named are above Tongue river. 

(Juestion 29. (The witness is shown the printed evidence of claim- 
ant, pencil number 25 and 26, or printed number 38 and 4, and 

printed documents marked A and B, and he is asked:) State 
SHH whether or not those documents are not the contract made, 
and referred to in your testimony, with Leighton & Jordan. 

Answer. They are. : 

Question 30. I will ask you this question, Lieutenant Penney: 
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Could or could not the claimant have found sufficient grass after lis 
arrival there to have filled this contract, to wit, SOO tons of hay, not- 
Withstanding Leighton & Jordan, or anything in regard to them or 
ther action, on the contract with them ’? 

Answer. Ile could, so far as I know of my own knowledge, and | 
have heard of nothing to the contrary. 

And being cross-examined by Joun BOSANBORN, Tesq., attorney for 
the claimant, the witness Sa Vs. 

Cross-question 1. Was there a regular mail line from Bismarck to 
fort Buford in August, 1S76% 

Answer. There was. 

Cross-question 2.) What was its time from Dismiarek to Buford i 

Answer. I do not remember : I think five days. 

Cross-question 3. Was there a telegraph Ime from Bismarck to 
kort Buford at that thme? 

Answer. There was not. 

Cross-question fd. Was there telegraphic communication between 
the headquarters of the department at Samt Paul and Bismarck at 
that time? 

Auswer. | beheve there was. 

Cross-question o. About what time was daken for the transmission 
of telegraphic dispatches from the headquarters In Saint Paul to Bu- 
ford in August, IS76? , 

Answer. [f sent by special courier from Bismarck the message 
from Sat Paul would reach Buford in about three days. By regular 
method—I can't sav. It would be at least five. 

Cross-question ty. Witness’ attention Is called to telegram slened 
by B.C. Card, chief qhartermaster, dated August 9, 1876, on pencil 
Pradee 2O4 of the record in this case, and he is asked if he remembers 
QT) Whit day and from whom he received the same. 

Answer. | do not remember the date of receipt nor the person from 
Whom reeerved, 

Cross-question 7. Irom what party or parties were vou to receive 
the 200 tons of hay mentioned in your. dispatch of August 22, IS76? 

Answer From the contractor who was furnishing hay that year 
for the reoular supply of the Quartertaster department at the post. 
Leighton & Jordan, | think, had the contract that vear, but Tam 
hot positive as to that. 

Cross-question S. Was this dispatch of August 22 vour answer to 
the dispatch of the chict quartermaster of August i ed 

~ Answer. It was in part. At that time [ had ascertained that | 
could secure 200 tons of hay: later on | found that I could secure 
more, and so reported. : 

Cross-question 9. Witness’ attention is ealled to letter of the chief 
quartermaster on pene pave 206 of the record in this case, and he 
Is asked if he can state about what day he received the same. 

Answer. | cannot state positively. | see, Upon closer Inspection, 
that it is not addressed to me, and [ don’t think that I ever saw the 
original at all. 7 
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Cross-question 10. You have received dispatches from the 
S67 cliief quartermaster in Saint Paul at Fort Buford in three 
days from their date, have you not? 

Answer. Ido not remember that [ever have myself. I know that 

dispatches have been received within that time. 
— Cross-question 11. Witness’ attention is called to a communication 
of the ehict quartermaster of the department Ol} pencil prloe 207, and 
he is asked if it was’received by telegraphic communieation or by 
reeular course of mail. | 

Answer. My recolleetion is that it came by regular course of mail, 
at least from Bismarck. 

Cross-question 12. State whether, to your knowledge, there is any 
rule or law of the Quartermaster’s Department requiring notices for 
proposals to be published for any eiven length of time. 

Answer. There is such a rule in the Quartermaster’s Department, 
based Upon the statute law. 

Cross-question 15. Can you produce the rule or order? 

Answer. I cannot. 

Cross-question 14. Where is the rule to be found ? 

Answer. On the files of general orders in the War Department. 1 
cannot tell what vear. 

Cross-question lo. In entering into the arrangement with Leigh- 
ton & Jordan for the purchase of hay from them in open market at 
the prices named by them, you acted under the instructions con- 
tained in the telegram of August O, S76, did vou not ¢ 

Answer. I did not. | acted on the information contained in that 
telegram and under the direction of my immediate commanding 
officer, Col. W. B. Hazen. 

Cross-question 16. The order you refer to ef Gen. W. B. Hazen is 
the order printed in the record on pencil page 127, 1s it not? 

Answer. That is the order I refer to. 

Cross-question 17. How lony before the date of this order of Gen- 
eral Hlazen, and the proposition to which it is attached, had negot- 
ations been going on between vou or General Hazen and Leighton 
& Jordan tor the purchase of this hay f 

Answer Tor a few days; less than a week; can't state positively. 

Cross-question IS. What instructions did Vou give Leighton W 
Jordan upon the receipt of General ‘ard’s letteror telegram informing 
Vor that he had made a contract for the supply of hay for the Tongue 
River cantonment ? 

nswer. I gave them no instructions, but referred them to Gen- 
eral Hlazen for instructions or Information what to do. 

Cross-question 21. The arrangement to purchase hay from them 


Wiis made the 2th, ot August: Upon Wihiiat day did they COTMMNeHCe 
*) 


cutting under this arrangement ° 
Answer. I can't sav positively, but I believe they began cutting 
before the date of the agreement. 
('ross-question yd With how mMahv mowers ft 
Answer. I don’t remember. 
Cross-q uestion 20. state approximately. 


Answer. SIX. 


~_——_— 
i / | en 
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Cross-question 24. About how much area is ordinarily cut per day 
With a mower? | 
Answer. I do not know. 

(ross-question 25. On what day or days in Septem ber, IS, 6, were 
you 1) the big mendows OV old ort Crilbert meadows ? 
Answer. | do not remember the: days. 

S68 C'ross-question 26. Will you swear positively t 

there at all in September, 1576? | 

Answer. I do. 
Cross-question’ 27. About how many times ? 
Answer. | don’t remember how bidet dh \ times. 
Cross-question ZS. On what portion of the meadows were you : | 
Answer. On the lower and nuddle portion. . - 
Cross-question 20.0 Was that where Leighton & Jordan were cut- 

ting ¢- 
Answer. Tam. noi positive as to whether they Were cutting or not, 

The HOWL rasiclitne S were 1 the fields still, though. 
Cross-question 50. Tt was after they had been cutting, was 1t not? 
-Answer. Yes. | | 
Cross-question Ol. Was that the time when you made up your 

mind as to how much hieiy could be cut there ? 
Answer. Tt was mot. 
(ross-question 32. At what time was that ? 
Answer. That was in the fall later, after T had had occasion to go 

over the ground a great many times, and over the bottom im differ- 

ent directions. » 

— Cross-question 33. Tt was upon the strength of that examination, 

War it, that vou certified pon honor Upon the papers referred to 

; by General Card pertaining to this case that eight hundred 

times as much hay could be cut there as was cut by Leighton A 

Jordan ? | 


hat you were 


/ 


(( boy etod Lo by defendants’ attorney as hot cross-eXamMination. ) 


Answer, l do not remember to have ever certified pon honor to 
any such fact, but T remember writing something of that sort in an . ¢ 
idorsement relative to this claim on papers referred to me by Gen- 
eral Card. lh making that statement [had in mind not the partic- 
ular lay field al old ort (rilbert, but the whole hay-producing 
region of the Yellowstone bottom, say for 25 miles from the mouth 
of the Yellowstone. 
Cross-question o4. [s such a statement true in fact? 
Answer. [ believe that it is, and T base sueh belief on reports of oe 
oflicers and others whom, consider reliable. 
Cross-question do.. Are vou personally acquainted with Joseph 
Leighton, of the firm of Leighton & Jordan? = — 
Answer. bam. | 
Cross-question oO. State whether he is ck blah of eood judgement 
and reliable, ordinarily, 


(Objected to by defendants’ attorney as not cross-examination, 
Hntmaterial, and irrelevant.) 


Answer. I think he is. > 
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( ross-qnuestion 54. Llow Par’ Ul}? 
‘ 


ie Yellowstone from its mouth 
across these meadows were you in September, 1876? 

Answer. About ten miles by land. 

(ross-question oS. What was the price paid tor hav for the supply 
of Fort Buford in 1876? 

Answer. I don’t remember. 

Cross-question 59% Was it more or less than the amount paid for 
the Tongue river hav ? 


ww 


Answer. It was less. 

Cross-question $f). You Prbet\ state aby 
Answer. | cacinot. 

Cross-question 41. You stated in vour direct examination that the 


} 


Fort Buford meadows were about two miles wide and seven miles 


ut liow much less. 


long: state about what proportion of that area on the Ist of Septem- 
ber, 1S76, was covered with grass suitable for hay. 
SOO Answer. | should sav three-fourths. 
| Cross-question 42. Was it equally good over three-fourths 
of the area? 

Answer. About the same. 

Cross-question 45. About how much hay would it cut per aere ? 

Answer. I should say about a ton. 

Cross-question 44. Where is the hay ordinarily cut for the supply 
of kort Butord? . 

Answer. In 
sourl river, about five miles below Fort Buford, on the same side of 
the river as the fort 
juestion 45. Were not the contractors this year—1S76— 
compelled to cut on the west side of the river to fill their contracts ? 

Answer. I think not, but IT cannot say positively. 

Cross-question Lt), a portion of tls hay Cit bv Leighton W Jordan 
for the Pongue rive r ¢cantohment was cub near the mouth oft the 
Yellowstone river and on the banks of the Missouri river above the 
mouth of the Yellowstone. was it not ? 

Answer. It was eut and delivered there with the intention of 
it was not baled and was not sent. 


bottom known as the havy-field bottom on the Mis- 


{ Te p= 


sending it to Tongue 

Cross-question wi 
point Where it Was most convenlent to ship up the Yellowstone than 
the hav that was cut. near old Fort (iilbert. Was it not’? 

Answer. [1 Was by water 20 miles farther olf, about: by land 
about 9 miles. 

‘Cross-question 48. For what reason did they cut at this point 
Instead oft cutting all the hay heal old kort (rilbert ()}) the meadows? 

Answer. [ dont know. | don’t think IT ever heard. 

Cross-q uestion if), Thev Corner need io cut, aiid cul the first hay 
for Tongue river near old Fort Gilbert, did they not? 

Answer. They did. 

Cross-question 50. About how many tons did they cut on the Fort 
Gilbert meadows ¢ 


Answer. [ should sav over (OO tons. 


7 
{ - 
Cross-question 51. Ilow far is Glendive creek from the Fort 
Gilbert meadows, where this hay was cut? 
71—] 70 


maa wo ik: ei toes aed eee 
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Answer. [t is called 75 miles from Fort Butord to Glendive. It 
Is called |v miles from hort Bultord Lo the ~ite of old Fort Ciilbert. 
The distance would be 65 riiles from Fort Gilbert to Glendive 
creek, ‘These distances are estimated, and are by land. It is usual 
to estimate the distances by river as twice the distance by land. | 
| have never seen cll) \ official measurement of the distance. 

Cross-question o2. Did you (ranhisport the 150 tons of hay to Cilen- 
dive by land or water ? 

Answer. All the hay PF shipped was by land. 

Cross-Guestion 55. By what class of transportation did you ship ? 

Answer: bs two-lhorse ()] two-mule Wafolis hired for the PUPpose, 
and by six-mule team owned by the Government. | 

Cross-q uestion 4. Whatis a fair load of hay for 2 two-horse or 
two-mutle and for a six-mule team ? 

Answer. With good roads and ‘in a fair country, the stock and 
wavons ino good order, 2,000 pounds for a two-mule wagon, and for 
astx-mule wagon from 50.050 to 6.000. Two-horse Wagon is the same 
as a two-mule wagon. | es 

Cross-q UW stionhoo. Whatwas the character of the road and COUNTY 
from Dig Meadows to Glendive mm the fall and during December, 
ISih? 

Answer. The road was good, and it was a fair country. 
mal Cross-question ob8. Whatis a fairand ordinary day’s march 
Over such ra road and through such il country, of il train 
furly loaded, composed of horses and mules ? 

Answer. From fifteen to ereliteen miles. 

Cross-question oy. What was the value per dav In October, No- 
vernber, and December, IS76, of a two-mule team, WaPo, harness, 
and all that pertains to it, and the driver? | 

Answer. | dont know; IT never estimated it. IT think it was 
about 85 per day, but am not positive. IT don’t wish to say so posi- 
tively. This was the rate when rations and forage were furnished 


‘ 


by the Government. 

Cross-question oS. In what manner and on what account do you 
make up the item of 88,177.02 in the cost of the hay furnished in 
lieu of that provide ( forin the contract ? 

Answer. The item of 88,177.02 is the actual amount paid Leigh- 
ton & Jordan for 502 tons and Li pounds of baled hav delivered 
on the agreement with Leighton & Jordan, and forwarded by Mie 
to Glendive creck for transportation to Tongue river. : 

Cross-question oF In what manner and on what account is the 
Item of Sl 525046 made up? 

Answer. [tis the actual amount which was paid for the hire of 
teams While they were engaged in hauling hav from Fort Butord 
to Glendive creek for transportation to Tongue river. | 

Cross-question 60. “Po what party or parties was that money patd? 

Answer. To the partics who represented themselves as owning 
the team and Waeon, and from whom I hired them. 

Cross-question G1. Give the names of these parties, or as many 


ot the names iis Vou Coll recollect. 
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I think I 


Answer. I remember Mr. MeLean and N. P. Clarke. 
paid Mr McLean money for the hire of team. 
Cross-question 62. Were Leighton & Jordan’s teams employed ? 
Answer. I think not, in hauling hay. I think they were in 
freighting, but not in hauling hay. I am not positive. 
Cross-question O65. Do you swear that the teams. for the use of 
| Which you paid $1952546 were employed in hauling this hay to 


Glendive ereck exclusively, and for no other purpose, and that they 
were paid. for no time except that while cngaged in hauling this 
) 


hay: 

Answer. Tswear that the item 319,525.46 was paid for citizen 
teams hauling hay from the Fort Buford Meadows to Glendive 
ereck, and to the best of my knowledge and belief—and I have 


good and sufficient reason to know—no part of this $19,528.46 was 
paid for anything else. 
Cross-question 64: To whom was the item S2,565 paid t 
Answer. To the Assistant! Treasure r of the United States at (‘hii- 
CAV, for cove ring to the J reasury of the United States, under the 
uppropriation lor r eu lar supplies. 
Cross-question 69. Then IT -understand that that item was not 
actually paid oul and disbursed from the Treasury of the United 
States, but simply transferred on the Treasury books ? 
Answer. So far as. I was concerned, it was a regular payment. 
. The money, however, never lett the custody of the agents of the 
| Government. It was a payment by me to the Assistant Treasurer 
of the United States. 
Cross-question G6. Is the same true of the S1,7o0 item ? 
Answer. it 1s. 
Cross-q ur stion 67. And the same is true as to the Item 8957.60? 
Answer. It Is. 
Sil Cross-question 6S. A portion of the hay transported from 
the Dig Meadows to Glendive creek was transported by Groyv- 
ernment teams, Was It not? 
Answer. It may have been; but if so, it was a very small part. 
[ don't remember how much. That is not included in this account, 
however. There is no charge made lor thiat transportation aul all, 
EXCEPT the original cost of the hav; there Was ho charge for tralis- 
portlatllon. | 
Cross-question. 69. Between what times was this hay transported 
from the Big Meadows to Glendive creek ? 
Answer. I think between the Ist of November, 1876, and the Ist 
of January, ISi¢, as near as I can recollect. 
Cross-question 70. [low far is it from Glendive creek to Tongue 


river? | 

Answer. It is called 150 miles. IT do not know of my own knowl- 
edge. 

(ross-question 71. Who issued the vouchers that go to make the 


item of 819,525.46, and in whose returns and for what months will 
sald vouchers be found ? 

Answer. [issued the vouchers myself, and I can’t sav in what 
month the vouchers will. be found; but they are filed with my 
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accounts in the Cduart Mrtster Creneral’s office between November, : 


IS76, anid November, IS@é. 

Cross-question 72. Plow many days did you allow tor the round 
trip from the Meadows to Gilendive ? 

Answer. Seven days. | 

Cross-question 75. Phe vouchers issued by you for the teams fixes 
thie compensation per day lor tcam, Man, anid all that pertains Lo 
the team, does it not ? 

Answer. It docs; not ineluding rations for. the driver or forage 
for the team. Rations anid forage Were to be furnished by the 
United States. 


Cross-question 74. What officer superintended the shipment of 


this hay from (Gilendive to Tongue river? 

Answer. I} do not know. | 

Cross-question To. Do you know how much of the hay was for- 
warded to Tongue river? 

Answer. The quartermaster of the Cantonment on the Toneue 
river reported threat he had recervead DOT 4] pounds, Whether he 
reeeived more or not [ do not know. 

Cross-question 76. Phat is 150 tons and 1,541 pounds ? 

Answer. Yes, sir. 

Cross-question 77. You don't remember what vou did) pay per 
day for a team of two mules or two horses and one man ? 

Answer. [| do not. | 

Cross-question 75. Do you know what the usual rate of compen- 
sation Was mn that country in the fall of 1S76, per day, for such 
teams? 

(Objected ce by defendant's attorney as not cross-cXaniunation, 
Incompetent, and Immaterial.) 


Answer. | do not know what the usual rate was. I lured teams 
1h) CVery Case as Clie ply cls could cre] them, ana had bla fixed rate, 

Cross-question 79 The arrangement you made with Leighton & 
Jordan, under the direction of General Tlazen, was to take from 
them, for the use of the cantonment on Tongue river, 1,000 tons, 
Was It not ? , | 

Answer. It was 1.000 tons. more or Jess. 

Cross-question SO. Why did you stop receiving at SOO tons? 

Answer. Ou wecount of the. lateness of the season. I think we 
had frost; and both General Hazen and mvself believed we had 
enough. 

Cross-question Sl. Did not. Leighton & Jordan report to you or 
General Elazen, or both, that there was no more to eut, and that 

they could furiish no prere ? 
Siz Answer. T haye no recollection of such report) from them. 
If they so reported I did not pay particular attention to it 
because It was thought that we had hay enough. 

Cross-question S?. Do vou recolleet that a portion of the hav you 
received under this arrahnecnient Was cul by them ()) the Cast or 
north side of the Missouri river ? pa 

Answer. I do not recollect tliat it Wits. 


te. EE aa 
: . 
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Cross-question S83. Where was the hay for the use of the commis- 
sary department at Fort Buford cat in the season of 1876? 3 
Answer. My impression is that in 1S76 tv: Fiaky for commissary 

a. ge vas cut about ten miles above the post, up the Missouri; 

ut fam not at all certain. 

Cross-question S4. State whether vou gave Leighton & Jordan 
any formal notice in writing, or any notice, to cease cutting this 
hav. | | 

Answer. I gave them no formal notice in writing, but think I told 
them that We had enough. 

Cross-question So. [s there any authority in officers of the Quar- 
termasters sh emor ay or any lawful: method that vou know of, of 
he United States pertaining to 


disposing (>| the pub ; ' pro] crt of | 
the army, other — by inspection, condemnation, and sale, or by 


special act of Congress authorizing the sale? 

(Ohbjected to by defendant's attorney, as last above.) 

Answer. Property: may be x pended for proper p eye s, and 
may be sold under orders from) competent authority by officers on 
duty in the Quartermaster’s Department. Whether lawfully or not 
I do not know. 

Cross- me “age S6. Are voua graduate from West Point ? 

Answer. No, s : 

('ross-question ‘ST. What was your occupation before going into 
the army ” 3 

Answer. [Twas a student attending Ikenyon College, Olio, before 
entering the volunteer service; after’ the conclusion of the war I 
Was appointed second Heutenant in the regular army. 

Cross-q ui stion SS. Have vou ever at any time been engaged In 


1 
¢| 
i 
forming or agricultural pursuits ” 


(Objected ice lyy detendant’s counsel cls last above.) 


Answer. T was brought up ona farm. I have never engaged in 
the occupation of farming as ak Thicalis of live lihood., 

( cera ogee SO. Stat if vou have ever al aily time personally 
engaged at cutting grass or hay, or in securing and stacking hay 
from oe OTass and field. 

Answer. I have. 

Cross-question 4) When and to what extent” 

Answer. | don’t remember what year. One year since I have 
been stationed at Fort Buford the hay was cut and seeured under 


mv immediate supervision. [don’t remember what year It was. 

Cross-question Oy], llow much did you Cul that vear? 

Answer. [don't remember. [ wish to say in explanation of my 
failure to remem r dates scasons, and minute particulars, that I 
have had a vrreat deal business to attend to at different times in 
connection with dateaclasinee | have been stationed at Fort Buford, 
so that itis 1 possi Je tor me to remember details accurately or 
separate One Scason s Wo! k trom another 


. : , ak co ae eee he soll etal = , 
Cross-question 2. Ts that the only instance and season when you 


: | e | 7" 
the cutting and making of hay 


have personally superintendes 
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Answer. I think T superintended putting up hay once in, New 

Mexico,in IS67 or ISOS. Phose are the only instances [ remember. 

Cross-question 9, a i the Impression general among the 

S75 officers at Fort Buford in August and September, 1576, that 

vrass suitable for hay in that vicinity was scarce, and did 
General Hazen and yourself share in that impression ?: 

Answer, : can't Sava to the LYCHere cul Ii pression, | remember 
that that we my Own ene. General Hazen’s. [I don’t think that I] 
talked with ak officers on the subject. [ do not as a rule. 

Cross-question #4. Where was Capt. C.S. Heimtzelman’s place of 
duty in September, 1S76 ?, | 

Answer. | don't ren niber the date exactly, In) the carly part of 
September, IS76, he relieved hie for cf few days as depot quartermas- 
Ler, ei few divs [ again relieved lim, and there was no break 
In the business. | cant ve the dates, 

eaueaie 95. State whether the letter of General Wm. B. 
[lazen, a copy of Which is ceanaen ly the War Department In Its 
reply tou call of the court in this case, dated March 5, 1S7S, and 

Pokuri! 


printed on page 7 of said reply, is addressed to said Captain [Leint- 


ry 


zelmian in his capacity of post quartermaster at Fort Buford, 

Answer. Tt was addressed to Captain Temtzelman as depot quar- 
termaster and in charge of this business of procuring this hay. 
Captain Teintzelmean relieved me as depot quartermaster and not 
as post quartermaster, 

Cross-question 96. Explain briefly the. different duties pertaiming 
to depot quartermaster and post quarteritaster. 

Answer. As post quartermaster an officer, as a rule,attends exelu- 
sively to the quartermasters department as it relates to the post or 
military station. As depot quartermaster his duties refer to the 
procuring and forwarding of supplies for other stations. This as a 
ecneral rule. 

Cross-question ye What was the quality of this hay Cut V’ Leigh- 

Jordan and forwarded by vou? 

Answer. [ should say it was of medium qualitv—neither very 
good nor very bad. | 

Cross-question US. State whether @rass Was more scarce and hay 
more difficult to obtain in the vicinity of Fort Butord on the Ist of 
September, IS76, than on the 10th or 12th of August, 1s 

Answer, | think not. lt mieht have been more dithcult to cut 
and secure of account of the ripeness of the grass. 

Cross-question 9. [sit not usual for all grass on the highlands 
and in all places except in low wet meadows In that country to dry 
up prior to the 2Oth of August in each vear ? 

Answer. The @rass ripens by that date and becomes dry. 

Cross-question LOO. It was notorious that vear among all army 
officers connected with the quartermasters department im the De- 
partment of Daketa, that there was no considerable amount of grass 
suitable for hav on the Yellowstone river and its tributaries above 
the big or Fort Gilbert meadows, was it not? 


( jected to as last above, by defendant's attorney.) 
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Answer. I do not know. 

Cross-question 101. You delivered the hay presses brought to those 
nieadows by claimant to Leighton & Jordan, and the hay cut by 
them was baled by the use of these presses, was 1t not ? 

Auswer. [ furnished the hay presses left at Fort Buford by the 
the claimant for the use of Leighton & Jordan in baling the hay in 
question, and the hay was so baled by them with the steam-power 
press, The horse-power press Was sel Up, but, I believe, Was hever 
used, as some of the parts were In some Way deficient. 

Cross-question 102. Before taking these presses for that 
S74 purpose you had applied to the chief quartermaster of the 
department to furnish presses for the said purpose, had you 

not? 

Answer. I believe IT had. 

Cross-question 103. Were those presses and the use of them neces- 
sary to the public service at that time? | 

Answer. They were mndispensably necessary. 

Cross-question 104. Do you know, of your own knowledge, that 
the Beater or horse-power press failed to work, and that no hay Was 
baled by it? | 

Answer. I do not know of my own knowledge, but [I believe it, 
because [ was told SO, and further because all the bales of hay that 
[ saw, and I think I saw them all, were pressed in either the steam- 
power press or the hand-press owned by the Government. I saw 
only two kinds of bales; the Beater press may have made a bale of 
the same size as the Government hand-press, and like it in other 
respects, so that [ cannot state positively of my own knowledge. 

Cross-q uestion 105. State whether you ever made a contract for 
baling hay or 1) which the baling ot hav Was Involved before this 
with Leighton & Jordan ? 

Answer. T never did, and have liad no previous experience in 
baling hay. 


Being re-examined by J. Guilford, Esq., for the defendant, the 
Withess sald. | 

(uestion 3 Was the proposition made by \r. llarmon LO recelve cl 
compensation for the use of said) press or presses, verbal or in writ- 
Ing, referred to on vour direct examination ? 

Answer. It was in writing. 

(Juestion Z. Have you that writing? And, if yea, please produce 
it. 

(Objected to by claimant's attorney as Immaterial, and for the 
further reason that it does not purport to bea proposition from the 
claimant or from any one having authority to bind him in that be- 
halt, and because if chp ope ars Ol} its face to be an otter of compromise 
instead of an attempt to specify what the original transaction was.) 


Answer. I have such a letter, and [ herewith produce it. 


(Letter produced and marked “* Eexhibt A,” and a copy thereof 
hereto attached, attorneys for the respective parties stipulating that 
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? 


“ ] oo > ey + ‘ + ate 02 } V4 ' 
il COpy ol the sami baV be recurhnea Inistend of the original, and that 
the signature thereto of Willtam Harmon is his genuine signature.) 


Question 3. Why did you not pay the said) Harmon S10 per day 
mentioned in the least exhiuabit for the use of <uid hay-press oy hay- 
presses.? 

Answer. Because | liad no authority LO pay cis much cis that, hav- 
mL 85 a day, which considered PeCasoli- 
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Question 4. You stated in vour cross-examination that the hay 
was Of fair quality. State whether any of it was used at lort Bu- 
ford: state whether the animals there consumed it or wasted it. 

Answer, My recolleetion is that [stated that the hay was of me- 
dium qualitv, neither very good nor very bad. A large quantity of 
it was used at Fort Buford satisfactorily ; about the usual quantity 
Was Consumed by the animals, and about the ustal quantity wasted, 

(Juestion Oo. During vour six vears’ residence at Fort Buford state 
whether vou have traversed the hay-bottoms in its viemnity consid- 
erably, and had oceasion to go tipor them, and how frequently, and 
particularly during the season of 1S76. 

Answer. T have traversed them frequently, had occasion to go on 
them often, and in PS76 perhaps more than usual. IT can’t state 
particularly 

Question 6. You stated in your. cross-examiunation that 

S79). seven davs was the entire time allowed for the round trip for 

ah army team loaded with hay COLLIE ‘from Fort Buford. sta- 

tion to Glendive and returning. Will vou state that it took a train 

Just-seven days to make satd t rains, aaied Ad an hae teres ica 

teams that you hired) for seven days’ labor, or did you pay them for 
the actual number of days that they were out on said trip? 


(That portion ee ene we tee eee ot Ne Fe 
for bs obrected to as nn iterial by claimant’s attorney, ) 


Answer. The tim for the round trip was fixed at seven days, I 
think. LT cannot say that it was always made mn exactly seven days, 
The teams were hired at so much per dav, and wer | 
for the whole time they were In service, Whether on 

camp undergomng repairs. 

(Juestion 7. Were not the various items that vou have mentioned 
of expenditure in your cross-examiination ‘as transferred from one. 
account to another carried to the benetit of said transportation from 
Buford to Glendive station? Was not the value thereof used in 
said transportation 

(Objected to as immaterial and irrelevant by claimant's attorney.) 


Answer. It was: and [T wish to say in regard to my previous tes- 
timiony in the matter of the cost of transportation that, upon think- 
Ing the matter over, [am not certain whether the amounts charged 
for oats, hav, and rations, were covered into the Treasury or not. 
They were cither charged for and the honey coliected and covered 
Into the treasury or the articles of forage and rations were issued 1 
kind and charged, in making up the account, at their cost price to 
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the Government. In either case the amounts of money are the same. 
| have had rae Food Mall Vv transactions ot this sort, Sometimes One 
plan is followed and sometimes the other, so that IT am not quite 
clear in this particular case. 


Being recross-examined by John b. Sanborn, Esq., attorney for 
the claimant, the witness Savs : 


Cross-question 1. What proportion of time is ordinarily consumed 
by teams or trains in the Government service In making repairs ? 

Answer. It varies so much that [ could not SAY. With a pProp- 
erly equipped train no time should be lost at all, as mechanies ac- 
company the train to make repairs at might. IT should say one day 
In seven would be an ample allowance for any train as usually run 
by the Government. 

Cross-question 2 What was the value of the forage allowanee for 
a single animal per day at fort Buford in the months of November 
and December, IS76, as furnished by the Grovernment ? 

Answer. | do not know what t! e cost of the regulation allowance 
was. There is no fixed price, but it varies according to the cost of 
the articles. The forage fed to the teams in question consisted of 
oats at To cents per bushel and hay at $27 per ton. The daily al- 
lowance for each animal is 9 pounds of oats for a mule, 12 pounds 
of oats for a horse, 14 pounds of hay for mules or horses. We had 
no ox-teams In the service. | 

Second Lei ral Interrogatory by the commissioner, Do vou know 
of any other matter relative to the claim question? If you do, 
state it. 

Answer. I do not recollect anything more. 


CHA’S G. PENNEY. 


; 


Subseribed to and sworn before me on this 7th day of August, A. 
D. 1S7S. 


lnited Slates Commissioner. Dist. Min. 


S76 KMxuipir A. 


. 


ne, ottiee of Wm. Harmon 


‘ 
oo 


(Win. Harmon, post trader; L. J. Whit 
a (o.. a eile i In Lorie ral merchandise. ) 


Fort A. Lixncoun, D. T., June 16, 1877. 
Chas. G. Penney, Ist L’t 6th Infy, A. A. Q. M., F’t Buford, D. TI 


, } pr mrt traAtehor ; | be meq ee f Ss 
SIR: fnelosed precast fined vouchers S1omed Vine ln prc Lor wire. 


[| have misiaid the vouchers you sent me in payment of use of the 
steam-power press. While it appears it is no fault of yours that you 
) ress and that you can 

the pric (S500) per 


did hot Se nal vouch Is for the purchase of the 
only pay for thi use of the same, will say tha 
day) im not compensation enough; ten dollars per day would be 
consid red spall pry anywhere in Lhe States. and [ cllii willing to 
acct pot that amount in payin rit. 

Very truly, vours, 


WM. HARMON, 
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District oF MINNESOTA, 8s 
hereby certify that the within is a true COPY of the original let- 


ter put in evi lence and marked “ Exhibit A.” 
J. N. CARDOZO, 


United States Coninissioner. 


Sid erids hide far Lh fi ndauts. 
(‘ourt of Claims. . 
C. K. PECK ) 
Ss. | No. 11852. 


Tur Unitrep States. J 


lider. 


Pace. 
Deposition of WB. Thazen . Ae Oe ae ORY | 
Exhibit referred to (omitted in printing }. 

Deposition of Re Ha: C4b. . JO ay fendants. halen at Washington, 1) 


on A Lath and 2? Dif days of Nowe nile pr A. 1). LIS7S. 


Defendants’ counsel, Thomas Simons, assistant attorney general: 
claimant’s counsel, Charles King, lesq. 


lirst general interrogatory by the commissioner. Please state : 
VOUrR bathe, VOur OCCUPatlons, VOUur place of residence the past Vear ; 
whether you have any interest, direct or indirect, in the claim which ? 
is the subject of inquiry ; and whether, and in what degree, vou are 
related to the claimant. 
Answer. My name is W.B. Tazen; | ama colonel in the Sixth 
Cited States Infantry, U.S. A.; for the past vear T have been mili- 
tarv attache at Vienna; T have no mterest in the claim of any kind, 
and am not related in any way to the parties interested. 
Being nite rroga ited by PHomas Simons, [esq., assistant attorney 
general, the withess says: oe 
2 Question, What was vour rank and station in the military serv- 
ce during the vears IS76 and 1877 ? 
Answer. \\ rank Was the same as now, and [ commanded iil ort 
Buford, Dak. | 
> Question. For how long a period have you commanded at that 
station ? ; 
Answer. | had commanded sinze June, i872. » 
()uestion. a you reco! = of the formation of a niuilitary post 
restation at the mouth of Tongue river, in Montana Territory ? 
Answer. | do fe echeral report. | never Was at that point. 
» (Question. About What time was the military station established 
there? 
AnsvWer. Some time in the month ef July, IS76; about the last of 
‘the month. 7 ; 
6 Question. Does Fort Buford lie on the ordinary traveled route a 


to that post from the cast? 


x Avhayy hg tebe 


ee : Siem : . . 
. vo ce Ah OT daa i sagt eS Seibieebeits dR image Ces NR 
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Answer. It does. 
7 Question. Were any instructions received at.your post In respect 
of furnishing or procuring hay for the supply of that post; and, if 
so, at what time, and from whom ? 
SiS Answer. About the 20th of August, of that vear, the quar- 
termaster at my post received instruction from the chief quar- 
termaster of the Department to eu ana bale il large amount ot hay 
for the post of ‘Tongue river. 


S Question. As commandant of the post, did you know of the re- 
ecelpt of such instructions at the time they were received ? | 

Answer. | did. They were immediately reported to me. The 
quartermaster could do nothing without my instructions. 

9 Question. Do you remember in what form the Instructions came 
there ? 

Answer. They came there as a telegraphic order as far as Bis- 
marck from Sait Paul,and were sent from there to Buford by mail. 

10 Question. Under those instructions, what was done by vou or 
by the quartermaster under your direction * 

Answer. The post traders, Leighton & Jordan, were immediately 
sent for, thev being the only people 11) threat section of the COUnLrY 
who could fulfill the terms of the order within the time required. 
They were directed to hunt over the country and see where hay 
could be secured and at what cost, and to make propositions of what 


; 


co 


tha Vv would cut and bale the hay for. 

11 (Juestion. Did you ever recelve a proposition from them ? 

Answer. They went out and remained in the search for three days. 
They then returned and made a proposition; but [ did not aecept 
it then, but told them to immediately hurry on the work, and we 
would settle it as soon as I could better understand the matter. On 
the 29th of that month an arrangement was entered into, by which 
they should cut a large quantity of hay—a thousand tons, more or 
less—for which they should receive a certain sum. I cannot tell the 
sum exactly, but I think it was about $21 or $22 in the stack, or $27 
in the bale. 

12 Question. On page 127 of the printed record in this case I show 
you a proposition of Leighton & Jordan, and ask you if that is the 
one you have reference to” 

Answer. It Is. 

13 Question. Did you indorse upon that the order to the post 
quartermaster at Fort Buford ? 

Answer. IT did. 

14 Question. As | understand your testimony, Leighton & Jordan 
had commenced to cut hay in connection with this agreement prior 
to that date? 

Answer. I should think about a week prior to the date; six or 
seven days prior to the date. ] will state in that connection that the 
season was so‘far advanced that it was necessary to economize every 
moment in getting hay to fulfill the order. 

1D (Juestion, Do you know the claimant, Campbell kK. Peck ? 

Answer. I do. 

16 Question. When did you first have any information or notice 
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from ‘any source whatever that a contract had been made with him 
Lo supply hay at Tongue river? 

Answer. About the dth day of September following. 

17 Question. From what quarter did that notice come ? 

Answer. It came in the form of a telegram to Bismarek, and was 
forwarded from there ly niall, 

1S Qlucstion. From whom ? 

Answer. From General Card, the department quartermaster at 
3 Saint Paul. | 
S79 19 Question. At that time what advance or progress had 

been made im the cutting of this hay by Leighton & Jordan ? 

Answer. Their camps had all been established, and their work 

had progressed to the extent of ZOO tons, and they had selected the 
hav they mtended to cut under the contract. 

20 Question. Upon receipt of information of the making of the 
contract with the claimant, what did you do? 

Answer. | immediately notified Mr. Jordan of the fact, and told 
him that he could still eat, but at lis own risk. [ also informed 
Major Card that the terms of the contract with Peek. in hiv OpIplon, 
could not be compled with, and reconnmended, to make certain of 
the hay, that the cutting be continued under Leighton & Jordan. 

2] (Juestion., At the date, September f, when you received that 
notice, lie you seen the claimant, Or anybody representing him. in 
the matter of this contract ? 

Answer. | saw Mr. McLean, one of the parthers In the contract, 
that day or about that diy. . | 

22 Question. Did you see him,or anybody representing the claim- 
ant, before vou recerved that notice ? 

Answer. T do not think T did. That was, to the best of my knowl- 
edee and recollection, the first lntimation of any sort that [ had 
threat any other parties. had obtamed a contract to furnish hay iit 
Tongue river. | 

25 Question. When vou first saw Mr. MeLean what did he say to 
vou In referenee to the hay and the contract ? 

Answer. He told me that he hada contract for supplying hay at 
Tongue river, and he was going up there to attend to it. He was 
then on the steamboat whieh had just arrived. He said nothing to 
me Whatever about cuttipg any hav on the meadows where Jordan 
X Leighton were, 

24 Question. When next did you have any communication with 
him, and what did he say then? 

Answer. [think on or about the 7th of Septemnber he came back, 
after having gone up the Yellowstone river a portion of the way. 
Then he came to me to talk with me about the contract, and he 
made some mquiries With regard to Jordan & Leighton cutting hay, 
Where they were cutting, and under what authority. I gave him 
all the Information he asked for. 

25 Question. Was anything said at that time, or about that time 
by him with reference to his intention of fulfilling the contract for - 
the hay; and, if so, what? 
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(Objected to by-counsel for the claimant, because MeLean is not 
_a party to the suit, and his connection with it is not shown.) 


Answer. He told me that the contract was taken with the under- 
standing that they eould either vet hay (]) the Yellowstone, near 
the post, or cut it below at some point and ship it on the boats, but 
he had learned that day, for the first time, that navigation up the 
Yellowstone had failed, ana that he would hot be able LO CAPry out 
that part of the contract, or their intention to carry it up on boats. 
Then he was going up to search the country all through in the 
vicinity of Pongue river, and cul their hay there if they could, | 
do not-remember of anything at all being said about cutting hay 
on the Big Meadows at that time. 

2t) (Juestion. Did vou at that time prohibit McLean, as agent of the 
claimant, or anybody representing the claimant, or the claimant 


himself, from eutting hay on the Big Meadows on Tongue river or 
anvwhere else’? 
Answer. I did not at any time. 
27 Question. Did you take any action at anv time, directly 
SSO. or indirectly, to prevent the claimant, or anybody represent- 
Ing him, from cutting hay on the meadows at Tongue river 
or anywhere else’ 

Answer. No, sir. 

28 Question. Are you familiar with the country between the post 
at Fort Buford and Tongue river, along the Yellowstone river, on 
the north side of the river: and, if so, how far? 

Answer. Tam pretty familiar with that country from Buford to 
Glendive, which is 70 miles from Fort Butord. 

29 Question. How does the traveled road trom Fort Buford. to 
Glendive run? 

Answer. The road crosses the Missouri river a half mile or a mile 
above the Junction of the Yellowstone with the Missouri, at a point 
two miles from the post. It then continues up the right bank, that 
Is, the north bank of the Yellowstone, varving in distance from the 
river from half a mile to two or three miles, as far as Glendive. 

50 Question.” Does the road run along what is known as the bot- 
olin : 

Answer. It runs along the bottom, crossing a good many little 
spurs of what Is known as the first bench. 3 

> | ()uestion. At what time or times from the Ist of Septem ber, 
IS76, until the Ist of January, 1577, did you pass along that road 
between Buford and Glendive ? : 

Answer. During: that time I went to Glendive in command of the 
trains and escort three times. The first time I left Buford about 
the middle of Octoover:; the second ume I left Fort Buford about 
the 20th of November; the third time I left Fort Buford about the 
middle of December, and was gone each time about fifteen or six- 
teen days, all this time being Spent 1) that seetion along the road. 

32 Question. When vou went up the river did you see places 
along that road where grass could have been cut and could be cat 
for hay? 


, 


, 
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Answer. Yes, sir; I sawa great deal of country where grass could 
be cut. There was one point, near the Missouri river, where Jor- 
dan & Leighton afterwards did cut, in the months of October and 
November, some 250 tons. There was also a section of country 
about the little stream 14 miles from the post, near Fort Gilbert, 
Where a geod many tons could. be cut—some hundreds of tons. 
That was burned off very soon afterwards. Then, about 16 miles 
from the post, there was a large streteh of country along on both 
sides of the road, three or four miles in length and a mile or two in 
breadth, where an immense amount of hay might have been eut. 
It was not as thick hay as was cut on the meadows, but It was of 
the same character of lay cut by Jordan & Leighton, as I have de- 
scribed, near the Missouri river. They would have gotten from a 
thousand pounds to two thousand pounds an acre. It was not the 
thick hay that men usually seck to cut for contracts, but it could be 
cut, as was shown by the experiment, and a great deal of hay gath- 
ered there. 

$3 Question. Tn your judgment, could SOO tons of hay have been 
cutin the Yellowstone Vallev, between Fort Buford and Glendive, 
1h addition lo the hay thicat Leighton & Jordan cut that season ? 

Answer. It could, 

St Question. What force had vou at the post In the month of 
September or October of that year? 

Answer. Immediately at the post there were only a few men— 
thirtv, or forty, or fiftv men. There was at the station from six to 
erolit companies of LrOOps, but three-quarters Were always ()})} the 
road as cscorts. 

3 Question. Tas any application been made to vou by any per- 
SO) representing the claimant in connection with this contract for 

an escort at any time? | 
SS] Answer. There was. 
36 Question. By whom ? 

Answer. By Mr. McLean. 

od Question. At what time ? | 

Answer. The first time ] think wasabout the 7th of September. — 1 
will not be positive as to the date, but [think it was about the 7th 
of September. Tle wanted an escort to go through with his team- 
sters, Who were going through on their first expedition to search for 
hav up about the Toneue river. 

38 Question. Tow far had vou any right to give protection with 
the troops at that post; how far did your jurisdiction extend in that 
particular ? | | 

Answer. My duty and jurisdiction only extended to Glendive. 

oO Question. Beyond that vou had no right to send troops ?- 

Answer. Thad a right to send troops, but it was not customary. 
It is never customary to send an escort beyond the next post. It Is 
customary to have them returned, and their places taken up by 
others. 

I) Question. What was your judgment, upon his making that 
request, as to the Hecessity of an escort between Fort Buford and 
Glendive ? 
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Answer. I did not think that it was necessary that he should have 
an escort, or at least I thought lis own people, armed, were as good 
an escort as the necessity required. 

41 Question. Did he apply for arms, and were arms furnished 
him ? ‘a8 
Answer. He did apply for arms, and arms were furnished him, 

LZ (Question. In such quantity as Was satisfactory to him ? 

Answer. He seemed entirely ‘satisfied, and I was perfectly satistied 
with the safety of the expedition 

45 Question. Were those arms retained by McLean and the em- 
ployés of the claimant ? 

Answer. They were taken through to Tongue river and retained 
there for their purposes in their wood camp. 

{4 Question. They were returned to you when ? 

Answer. A long time afterwards; next spring. In fact, when the 
men settled, some of the guns had not been returned, and they were 
charged to McLean in his account, but those were at last returned. 

45 Question. What person or persons had communication with 
vou atter the Ist of September, 1876, claiming to represent the claim- 
ant im matters pertaining to this contract ? 

Answer. Mr. John A. McLean and Captain Harmon; those were 
the only two persons. | 

1 Question. What was Mr. Harmon’s first name ? 

Answer. I do not remember his first name. I think, though, 11 
was William Harmon. IHTle was a settler at Fort Lincoln. 

IT (Question. When, after that, did you see Mr. MeLean ; after he 
welt Up) to Tonene river? | ; 

nswer. Ile did not fo up LO Tongue river at that time himself. 
Qn or about the 7th he returned to Bismarck again. Then acai 
he came up and went up to Tongue river. That was not far from 
thie ist of October, Ora little before the Ist of October. [ do hot re- 
member exactly. 

{Ss Question. Did you see him when he came out from Tongue 
river ? 

Answer. I did. He came to my house, and we had a very long 
talk on the subjeet of hav. 

{9 Question. What did he say about their intention of fulfilling 
the contract ? . | 

Answer. [He told me that they had searched that entire country 

over, and that 1t was Impossible to get hay thie re, and that it 
SSZ would be iui possible to fill the terms of the contract unless 

they could buy hay or use the hay that Leighton & Jordan 
had eut. 

o0 (Question. Did he make any attempt to procure hay to your 
knowl dee at that time ? 

Answer. No, sirs he did not, although we had a long talk about 
it, and I told him they would have no difficulty in procuring it. I 
Was anxious that he should do it, as it would relieve us of an im- 
mense labor. 

51 Question. What action was subsequently taken with regard to 
supplying the post with hay 


a? 
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Answer. I do not positively remember the date, but [ think about 
the 9th of November, some time in the first part of November, I re- 
ceived a telegraphic order, which was also sent in the same way, by 
telegraph, to) Bistuarck; and by mail the rest of the way, to supply 
the deficiency in the contract of Peek from the hav baled to Bu- 
ford, transporting if by Walolis, and keeping an account of the ex- 
pense, to be afterwards reported to Department headquarters. The 
date of that was about the Zist of October, and its receipt about the 
Oth of November. Ace 

52 Question. About what is the usual time for a communication 
coming through from the Department headquarters at Saint Paul to 
ort Buford, either by tcelégram or by letter ? 

Answer. By telegraph or by letter, under these circumstances, it 
was about the same thing. It was from a week to two-+weeks, de- 
he pend upon what time the telegraph arrived at Bismarck, as the 
mall only left there once. a week, and it took six days for a mail to 
reach Buford from: there. : 

53 Question. What astion was taken upon reeeipt of these orders 
in regard to the transportation of hay from Buford, and that reser- 
vation, to Tongue River post ? 

Answer. We immediately set about constructing racks for the 
Crovernment Wae@ons, and “lso endeavoring to hire e1tizen Lrabspor- 
tation. 

Ot Question. What facilities were there for hiring such transpor- 
tation at that post? 

Answer. They were very limited. There was a quantity of teams 
there that had been inthe service of General Terry that suminer, 26, 
Whieh were very soon lired. There were five orsix belonging to the 
post-traders, Leighton & Jordan. There were a few passing wagons 
that were hired, and there were a few that came up trom Bismarck, 
all that could be found at Bismarek, making about forty in all. Be- 
voud that there were no teams to be rotten short of Minnesota. The 
point where they were usually obtained was Sauk Centre. That was 
i) billes away. 

oo Question. How far is it to Buford from Bismarck ? 

Answer. Two hundred and twenty-five miles. 

4) (Juestion. That is the nearest place of any size? 

Answer. It is a very small place. 

ay (duestion. It is the nearest settlement ? 

Answer. Yes, SIP. We carried on these preparations as rapidly as 
we could, and about the 17thor Isth of November we were ready to 
start up, and did start up, the first train of hay, which was mostly 
on Government teats: these teams only went as far as Glendive, 
there they unloaded and transferred and returned. We then; as 
rapidly as we could, got the citizens’ teams In employ, put them into 
trains also, anid continued the service until about the Oth of Decem- 
ber, when the last detachment of the hay lett Fort Buford. In the 
meantime [T had recommended. that only al small preurt of this con- 
tract should be sent out; that it was so very expensive, and that it 

was so very difficult. | accordingly recommended that only 
Sdo 500 tons be sent instead of SOO tons, which recommendation: 
was approved at Department headquarters. 
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98 Question. And about 500 tons only were shipped from Buford 
to supply the deficiency ? 

Answer. Yes, sir. 

99 Question. And that was transported during what months, and 
what season of the vear’ 

Answer. The last half of November, all of December, and the first 
part or nearly all of January, 1876 and 1877. 

60 Question. Were any teams that had been in the employ of the 
~@laimant used in that transportation ? 

Answer. There were two large trains emploved in that transpor- 
tation whieh had been in the employ of Mr. McLean: the first de- 
tachment of 26 wagons were hired of their owners. They claimed 
that they had fulfilled their contract with Mr. MeLean previously ; 
that Is, Upon the expiration of General Terry's expedition, for which 
they were originally hired. Then they reported to me, and were 
hired of their various owners, some six or cight of them.  After- 
wards, about the 10th of December, another train of Mr. MclLean’s— 
[ emploved directly from Mr. McLean himself—about the same 
number, 25 or 26. Twenty-eight were originally reported to me, 
but I think perhaps only 25 were employed. 

61 Question. About how many citizens’ teams did you have 
throughout the season in your employ at various times ? 

Answer. We commenced with 40. By the last of November we 
had 40; by the last of December we had between SO and 90. Varied 
between those nunibers. 

62 Question. Did vou aceompany any of these hay trains your- 
self Ol any OCCASION f 

Answer. [| did. I went Uy) with two. The last two trains that I 
went up with were loaded with hay almost exclusively. 

63 Question. You went where ? 

Answer. As far as Glendive. 

64 (Juestion. What time was it that vou accompanied those 
trains”? 

Answer. That was in the last part of November that I accom- 
panied the first train that went through with hay. During the last 
half of November and the last portion of December | accompanl d 
a train. 

65 Question. When was the greater part of that transportation 
done, in what month ? 

Answer. The most of it in December. The beginning and end- 
Ing were in November and January. The bulk of it was in Decem- 
ber. 

66 Question. What were the conditions of that transportation as 
respects weather and difficulties of the road at that time? 

Answer. The difficulties Were exceedingly great on account of the 
SCaSON. The thermometer Wiis 1) degrees below zero a portion of 
the ttme. The roads were frozen’as hard as ice could be at that 
temperature. The days were very short, there being only eight 
hours of davlight, and there could be no grazing for two reasons. 
lirst, there was none, the ground being covered with snow, and the 
second was that all the hours of the dav had to be used on the road. 
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67 Question. [Low many hours were there in the day at that sea- 
son? | | 

Answer. Eight hours of daylight. It is a very high latitude, and 
the days dre Very short. 2 

OS (Juestion. What was the dVerage time occupied by a train 
going and returning from Buford to Tongue River post ? 

Answer. ‘Twenty-six days. This was taken from the aver- 
SS4. age of a great number, or of all the trips we made at that 
tine. Phe averave tine Was twenty-six days. 

69 Question. What were the terms of hiring of the private trans- 
portation as cmploved 7 | 

Answer. Irom S4.50 to 85 a day, Nearly all the teams were en- 
caved at Soa day. The last lot that we hired of Mr. MeLean we 
paid S4.50. The aVerage of the whole wus S4.S7) cl day. 

70 Question. Were they furnished with anvthing besides the pay- 
ment of the daily hire? What were the terms of the [ransporta- 
tion ? : | 
Answer. The teams were first put in complete order. That was 
done at ther own cost. Everything was charged to them. Their 
time did net commenee untrl after they were completely refitted. 
After that thie recelved rations and forage ana ordinary repairs, 


Any extraordinary repairs causing a delay of a day or two was de- 


ducted from: that time, but the usual wear and tear was repaired by 
the (roverniment anid not charged to them. 

71 Question. What instructions, if any, were received by vou with 
reference to hiakine a reporl of the eost of this transportation 1 
connection with the terms of the eontraet with the claimant ? 

Answer, When Treceived orders to transport the hay [ received 
in) the “dT order directions ta keep an accurate account ot the COST 
of LTA spol iavilon to be charged to the Contractors in) their accounts. 

42 (duestion, And was an account kept oft it? 

Answer, There was as close an account kept as we could keep. 
The account Was opt with Accuracy with regard to the citizens’ 
transportation. With 14 ord LO the army transportation, Wwe arrived 
at it as nearas possible bv a system of averages, always putting it 
0 far Within the Cost as to be perfectly fair Lo the contractors, 

7) Question. What proportion of the hay, the 500 tons of hav that 
was started from Buford, was taken up by private teams and what 
by Government teams ”? | 

Answer. About two-thirds private teams and about a third Gov- 
ernment teams. 

7! Question. In what manner did the Government transportation 
differ from the private transportation ? 

Answer. The Government transportation wis with army wagons, 
with six mules, and carried loads of from 4,500 to 6.000 pounds. 
The citizens’ transporiations were of two horses or two mules; com- 
hion COURTPY Wagons, earrving Upom all average 2 400 pounds. In 
counting this cost we always called a Government team the equiva- 
lent of two two-horse Leas, ! 

7) Question. It appears by a statement of account, which [ will 
call your attention to on page 135 of the printed record, between the 
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claimant and defendants, that the sum of $46,867.45 is charged to 
the contractor as the expense of the purchase of hay and its trans- 
portation to Tongue river, to supply the deficieney occasioned by his 
default in the performance of his contract. - In connection with the 
statement | eall vour attention to the testimony of Lieut. Charles G. 
Penney, quartermaster at Fort Buford, in which he states, on page 5 
of his testimony, the amount of actual expenditure under his direc- 
tion In connection with private transportation hired to carry this 
hav, and also the cost of the hay itself, making, as he testifies, a total 
expenditure under his direction of $32,750.08. Twish to ask vou with 
reference to the balance of t he sumiots 16.S67.45, ben lg about | bOOO 
in round numbers, whether you know from your connection with 
these expendit ures of what chat is composed ? 


SS. Answer. That Is Composed of the cost of Government trans- 
portation and the cost of the hauling of the forage used on 


} 


that t rip, ( aptain Penney only charging in that account the eost of 
orain anid hay at Fort Butord. 

7¢ Question. Did you have the general oversight or anything to 
do with the making up of this account of the total cost to the Goy- 
ernment for supplying the deficiency in that contract ? 

Answer. I did. It was made under my direction 

7S Question. Phen, as lunderstand vou, that portion of the entire 
amount, 846,867.40, which is not represented in Captain Penney’s 
account of actual expenditure, was a charge made for the cost of the 
Government transportation ? 

Answer. It was, and also for that cost of transportation of the for- 


ave used on the road. 
; 


7? Question. Was it possible from the nature of the case that 
there could have bye ehh ah exaet accoultl ot thi money cX pend d for 
Grove rhinent trains 11) Carry ng the portion ot thre hay \\ hich Was 
carried by them ? 

Answer. No, sir; it was not. It had to be arrived at by a system 
ot averages. An estimate had been made of the propor lons, 

St) (Juestion. That estimate was made DV \ OU ?. 

A nswer. it Wiis made | rv hie wit I t he SSISLANCEe ¢ yf { apta in) ‘en- 
hev, and minde with wreat Care rol } all he dat i We ¢ ould get. 

S| (dur stion. A na Whit Was the re sult ot thiat estimate whi nm you 
had completed it as compared with the cost of carrying the same 


le pri ate teams, 


— 


quantity of hay for the same distance by 

Answer. It was considerably eredater than the cost by hired teams. 

S2 Question. The cost by Government teams would be more for 
this Sadie quant ity of hay for the same distance? 

Answer. Yes, sir. 

S35 Question. And under the circumstances, what did you do 
With rete rehice to he amount charged acal hist the contractor: at 
What rate was he charged ” 

Answer. We made the service of a Government six-mule team 
equival nt to the service of two two-horse teams. 

S4 Question. By the method adopted by you, is the charge made 
less or greater than if you had charged him the cost of transporta- 


tion by Government teams” 
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Answer. It is less. | | 
SO Question. What ayerdge is apphed to the teams in this trans- 
portation ? . , 
Answer. The avi rage Was made of the 2 400-pound loads. That 
Is, all these loads Ol hay WeTe 2 prea of the SIX fil ndred and odd 
thousand pounds that were charged as having left Butord for Tongue 
rive cs and the Oats, or thie eran, Were sel alone from the post of 
kort Buatord (o}) SC parate Wavonls 
OO Question. As a matter of fact, then, the quantity of hay 
shipped from Buford was diminished by the time that it reached 
Tongue river, forthe animals, as PT understand you, were feeding 
from the hi LV Lranispor ted? 
Answer. Yes, sir: 
S61 Question. Was that necessary ? 
Answer. It was absolutely essential. There was no other way of 
subsisting them, 
S/ (Juestion., No erazing at ‘all, : 
Answer. No, sir: noneat all; none that amounted to anything. 
l saw none at alt. There Was a slight mmount of eraziny, but 
nothing that would justify keeping from these animals their usual 
rations, 
SSH SS Question. What is the ordinary ration of ay and 
| eran ? | 3 
Answer. Pen pounds of grain and fourteen pounds of hay fon 
horses. Mules get two pounds less of hay. 
SY Question. [n transporting the hay, then, WT understand you, 
(he animals had to be fed from it for the entire Journe 
Answer. Yes, sir: both gomng and coming. 
90 Question. Are volt familar with the transportation of such 
things as hay in that country and the circumstances attending it ? 
Answer. Tam. 
91 Question. TLow is it with regard to Wastage In such tr Wspor- 
tation and at that season of the vear 
Answer. There . a large percent ive of wastage. The wastage 
came also in this case from extraordinary causes. There is in the 
transportation of es always a shrinkage and wastage; what is 
known as shrinkage, that which is caused by ev: aporation. —Wastage 
Is What natur: ally drops off, hatlure ally scatters Itself in moving along. 
Then there were other large sources of wastage in this service. The 
men, nearly allof them owning their own teams, were given tosteal- 
Ing havat night, and in fact in the dav, and giving it: to their ani- 
mals. And the drivers and soldiers also were continually stealing 
hav In order. to keep them off the ‘ice at nieht when thev slept. 
There were two or three hundred people with these tram. They 
all wanted some of ‘this hay for their beds, and a wood Inanyv got it. 
It was Impossible to prevent it. The animals also, in traveling, 
would eat out-of the rear loads. At might a great many animals 
would unavoidably get loose and run among the wagons and eat. 
outof the loads. So that the shrinkage and wastage was, on account 
of the season, probably double what it would ordinarily be. 
913 Question. Ordinarily it would be what ? 


a 
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Answer. Ordinarily it would be from 10 to 20 per cent. 
02 Question. Without any special causes ? 

Answer. Yes, sir; without any special causes ; 
The hay is hauled very soon after being cut, when its evap- 
l have never known hay to be weighed 


from ordinary 


CaUSes, 
oration 1s not complete. 
the second time that came anywhere near its weight when first 
weighed after being transported some distance. 

43 Question. What is this. (landing witness a map,) 

Answer. That is a map of the reservation of Fort Buford. 

tif (Juestion. Does it show the location of these meadows where 
Jordan & Leighton cut hay? 

Answer. It does. 

4 HO Question. Is it marked ? 
Answer. No, sir: not to distinguish it from the other meadows 
that are marked. It can be marked readily. 

(At the request of counsel for the United States the witness marks 
on the map the place representing the meadows where Leighton «& 
Jordan cut their hay * L.& J.”) 

ot) (Juestion. The place which Vou have marked “ L.& J.” nearest 
to Fort Butord is what”? 
\nswer. Is where hay was cut after they had finished cutting hay 
at the hay camp known as “ Big Meadows.” 
3 97 Question. And they cut there about how much ? 


Answer. About 250 tons. 

HO (Juestion, And what sort of hav was that’? 

Answer. It was upland prairie. 

99 Question. From your testimony, as [ understand you, 
Fort Buford and ‘Tongue 


minces between 
of this same up- 


SS 7 there were other 
River encampment where a large Quantity 


land prairie hay could be cut? 


Answer. There was. 
Lao Question. Can you mark on. the lap, So far as the That} 
will show, any such place ? 
ww Answer. I can. 
101 Question. Please do so. 
(Witness does as requested, marking the place “upland prairie”) 
Witness. There was a large section of similar prairie hay that 
might have been cul inn tha position represented Ol this map as 
‘upland prarie.” 
“section,” you mean further beyond ? 
“| by the map. 


102 Question. By 
Answer. Further beyond ; not represent 
103 Question. And where a sufficient quantity could have been 
eotten, in Your judgment, to fulfi 
Answer. I think there could. 
104 Question. For SOO tons” 
Answer. Yes, sir. 
(Counsel for the United States offers the map in evidence, and { 
Is marked * Defendant’s Exhibit No. 1. W. B. ) 


l] the contract 2 


O52 JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AL, 


105 Question. That map was prepared by whom ? 

Answer. By the Engineer Bureau of the War Department, with 
the exception of the portion outside of the limits of the reservation, 
Which was prepared by myself. All that in red ink is my own, and 
the district marked “burned” is my own. 

106 Question... Do you. remember a steam hay press, and a hand 
— hay press, and some wire being brought by the claimant’s agent to 
~ Fort Buford reservation ? 

Answer. I do. 

107 Question. Was anything said to vou by any one representing 
the claimant with regard to them ? 

Answer. [T had a conversation with Mr. Harmon about them. 

10S Question. What did Mr. Harmon say about them, or any of 
them ? 

Answer. He wanted me to buy them. I told him TIT was very 
anxious to buy them, but I was not competent to buy anything 
Without authority from the Department headquarters ; ‘that IT would 
Immediately write and upply for authority. He also told me he 
would like to have me use it.) T told him im case I did not author- 
ity LO buy it that I would be very vlad to use it. The authority 
Was never given to buy it, and we used it. [tried to lhave him de- 
cide Upona daily rate for its use, but Je declined, saying that could 
be arranged afterwards. We did use the steam press for baling the 
hay. : 

©1090 Question. Did you use the hand press? 3 

Answer. We did not. It was incomplete. It did not do good 
work. We tried it, but we were compelled LO pul It aside. | 

110 Question. Did vou use the wire? 

Answer. Nearly all of the wire. [ think all of the wire was re- 
eeipted for. That is embraced in the account of purchase, 

111 Question. Tle was paid for the wire? 3 

Answer. Ile was paid or tendered the amount. I do not know 
whether he reeeived it or not. 

112 Question. When vou say that the steam press was used, how 
and where was it used ? ee 

Answer. It was used at the Jordan & Leighton camp for baling 
the SOO bales of hay put up there, a portion of which was hauled to 
Tongue river. | 

113 Question. Did vou ever see the machine ? 
SSS Answer. -O, very of often. | 
11-4 (Question. Where did vou last see it? 

Answer. T last saw it in the middle of December at the camp 
where it had been used. 

115 Qustion. Tlow was it then? 

Answer. It was in two parts, the press being one of the parts, and 
the engine being the other, and carefully Housed. 

11 Question. Did the claimant or his agents ever take cither of 
the Presses away from there that you know of? 

Answer. Not to my knowledge. 

Lia (Juestion. Would he have any rielit to leave those presses and 
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that property at Fort Buford, or at any place on or about the reser- 
vation, without authority ? | 

Answer. He would not. They Were left there, however, with my 
permission. 


Cross-examination by Mr. Cartes Kina, of counsel for the 
claimant: 

11S Cross-question., Was il record kept of the date of each load of 
hav that was sent from Fort Buford to Tongue river? 

Answer. I do not know whether there was a record kept or not. 
There was a record made at the time of the number of bales of hay 
that went into each load, and the number of loads. 

119 Cross-question. How can you speak accurately of the quan- 
tity of hay sent forward ? 

Answer. All the hav was weighed, and all the hay that was sent 
forward was weighed and known. 

120) Cross-question. llow many teams went out ata time in) the 
trains ? 

Answer. [I should think never less than 40, and never more than 
(50). 

121 Cross-question. How many men to each team ? 

Answer. There were two or three trains. ‘These teams did not all 
goin the one train. ‘Vhey were divided into three trains, and | 
should think that would be the proper division. [do not think 
there was any less than 40 went and never more than 60 in the 
train. : 

122 Cross-question. And three trains went, did they, to convey 
this hay, or only two?) You have spoken of three trains when you 
went up the road yourself, 

Answer. There were six trains that left. 

125 Cross-question. Then each train was composed of 40) to 60 
teams ? 

Answer. About that. 7 

12-4 Cross-question. Both Government and citizen teams ? 

Answer. Yes, sir. | 

125 Cross-question. How many men went on each team ? 

Answer. There was a driver for each team. The outfit of a train 
consisted of il driver to each team, a cook LO CVery dozen or twenty 
teamsters, a wagon-master to every twenty wagons, and -a_black- 
smith or a carpenter to every train, I think, was about the outfit of 
citizens, , 

126 Cross-question, Then to a train of 50 teams there would be 
50 drivers and one blacksmith, which would make 51: a cook for 
every 20 teamsters, which would make, say, three; that would 
make 54, and the wagon-master would make 55; how, then, do you 
account for two or three hundred people being with each train ? 

Answer. I do not mean with each train: IT meant the service that 
happened to be on the road at any one time would be between two 
and three hundred people, because there were usually hot far from 
200 soldiers along. 
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127 Cross-question. There was an escort then that went? 
8S9 Answer. Yes, sir; always an escort. We always had a 
heavy escort. 
128 Cross-question. About how many composed the escort? 
Answer. About 150 to 200. 
— 129 Cross-que stion. What noceaibe existed for an eseort at that 
time of the vear? 
Answer. An order from the department headquarters, and the 
possibility of an Indian attack 
150 € ross-uestion. For what post was this hay cut by Leighton 
& Jordan ? . | 
Answer.. The post of Tongue river. 
131 Cross-question.. flow deep was the snow when you went up 
November and December’? 
Answer. The first time I went up there was no snow, but that was 
In October. At the other times the snow was very much drifted. 
Very much of the road was icv and bare; the show was caught by 
the grass. In the grassit was sometimes three or four mehes and 
sometimes a foot deep. 
152 (Cross-question., Was that the condition both in) Noyember 
and December? ; 
Answer. Yos, sl 
1535 Cross-question. Then there was so much snow that you cotld 
not have run the sleiehs? | 
Answer. There was no reason for not running sleighs. There was 
soomuch wind that the roads were in so many places so bare that we 
could not run sleighs. : 
[34 Cross-question, About how much snow was there on an aver- 
aves | : 
Answer. It would be very difficult to average it, because it 1s such 
a windy country; the snow all drifts into the ravines, and into the 
erass, and other places. T should say there was six inches, but that 
is merely a wuess, - 
135 Cross-question. You have some judgement on the subject, of 
course? | 
Answer. Yes, sit 
ld) Cross-question. L think you said in vour direct examination 
that when you were first acqui ainted with the fact of the existence 
of the Peck contract that vou did not think they could fill it? 
“Answer. No, sit; | do not think they could, from my EX Perience, 
having been there for four or five vears, at that season of the vear 
it Was two months past ie time of getting hay, and [ did not ihink 
they would rect it. 
l57 Cross-question. You thought it was too late in the season ? 
Avene Yes, sir, and 200 miles to haul; and [ did not think any 
private individual could do it. 
15s Cross-question., When Peck’s agents ot there to enter Upon 
this contract, how much hay had then been cut by Leighton & Jor- 
dan at that time? 
Answer. About 200 tons. 
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139 Cross-question. In your direct examination you spoke of go- 
ing through that country in October, from Fort Buford to Glendive? 

Answer. Yes, Sir, 

140 Cross-question. What is the charaeter of that country 

Answer. It has rather a fine bottom. It is by far the best valley 
about there. | 

141 Cross-question. Ilow far did vou see on either side of that 
road in traveling ? : 

Answer. Upon my horse [I could see to the foot-hills and to the 

fringe along the river. oa 
SOO 142 Cross-question. What distance ? 
Answer. From one to two miles. 

1-5 Cross-question. Did you judge of the character of the mead- 
ows that distance? | 

Answer. Not altogether, but [ was there from time to time a great 
deal, having encamped in that vicinity considerably, and having 
gone out of the track towards the river to get water. 

l44 Cross-question. Tlow much hay did Leighton & Jordan cut 
altogether? 

Answer. I think about a thousand tons. That is on the south 
s1dle of the Missouri atic along the Yellowstone. 

145 Cross-question. Did you ever certify officially, or state in 
writing over your own signature officially, that eighty times as 
much hay eould have been cut near the mouth of the Yellowstone 
as was cut by Leighton & Jordan in the fall of 1876? 

Answer. I think I did. 

146 Cross-q uestion, Was that statement true ? 

Answer. I would not say that it was literally true.. It was a gen- 
eral statement. I would say, though, that a great many times as 
much. I should think now there could have been a great many 
more times the amount of hay cul along threat valley for 26 miles, 
but I would not reaffirm that that amount, elehty times, could ac- 
tually be cut. I «do say, however, a ereat many times as much hay 
could have been cut as was cut. ; 

L47 Cross-question. Why did you refuse an escort to Peek’s men 
when thev asked for it? 

Answe r. I never refused them an escort, unless I provided SONIC 
equivalent for them. I do not remember of their asking me for an 
escort but once, aud then I Lave them arms, they having a great 
number of Heh themselves hor thie PUPpPose of carrying out their 
contract. Larmed them in a way that was satisfactory to me, and 
which seemed to be to them. 

14S ( ross-question. flow many. men had they with their teams ¢ 

Answer. Somewhere from 20 to 40, I should think. 

149 Cross-question. Was it less dangerous at that time than in 
October, November, and December, when the other trains went 
torward ? 

Answer. No, sir; but they had no long train to guard. They had 
only their little packed train, and such an eseort as. | thought quite 
sufficient for the distance to Glendive. 
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1.50) Cross-question. An equivalent for JoU men to the 50 teams of 


the other train? | 
Answer. Yes.sir: I should think so. And 


der special instructions, when | sent up the hay teams, 
and at other times [used my own 


then. furthermore. | 


acted un 
ye : cn aed —a 
FOTN Department headquart Ss , 
discretion, ; 

151 Cross-question. Why did you furnish it to Leighton and his 


mien 7 
Answer. H had alwavs been customary when the hay parties went 
out from thie Prost, NO niatter Where they were, to have a little escort 
alone tt) Oly ct ofidenece LO tlie Wiech. It Was agreed in therr COll- 

| lt was a usual custom, never omitted 
in the number of vears that f have been there. Furthermore, they 


were Just upon a reservation where they could be called in in a few 


hours, 
[52 Cross-question. Whiyv, after Peck’s men made known to you 


the contract that was entered imto with the CGiovernment, did you 

continue to } rhiit Lerehton & Jordan to eut their hav’? | 
Answer. Because Mr. Pecks haen showed he disposition to cut. 

formed me they wanted to cut there,and some- 


} ] . 
tract they =houtd piuve Lhedhd. 


| hey never ih 


S91 body must cut it, or we would had no hay at Tongue river. 
They never gave me any intimation that they desired to cut 
any. 


Lo Cross-question. Did | understand you Lo Say (}) Vour dlireet 
| (oT) ther Way back searching In Valli for 


examination that While 
other pots they conferred with you t 

Answer. No, sir; they bad some conversation about the hay, and 
told me that they intended to cut hav, or something to that effect, 
but they never gave me to understand that they desired to cut hay 


there, and they hnever did aby act lo lead lie to believe that they in- 


tended to eut hay there, 
lod Cross-question.. Did vou authorize the post quartermaster to 


serze the wire and baling machines belonging to Peck, to be used by 


Leighton & Jordan ? 
Answer. No, sir; Mr. Harmon, himself, and I arranged for its 


Use. 
155 Cross-question. Did) vou not prohibit Peek from using the 
same material on these meadows? 

Answer. No, sir. 

156 Cross-question. Is it not true that this same machinery and 
material was taken and-used by Leighton & Jordan? 

Answer. Yes, sir: but by a special arrangement with Mr. Har- 


mon, and at his own desire that I should take it. He desired that. 


| should buy it, and [desired to buy it, but I had to send to Saint 

Paul for authority, which was not given. Then [ used it asa hired 

machine, which he scemed anxious to have me to do,and for which 

if agrecd LO pay him 1y\ the day. 

Loy Cross-question. It is true it was used ? 
Yes, sir; and used by arrangement. It is a most excel- 


Answer. 
lent machine.’ 
155 Cross-question. | will now eall your attention to papers pur- 


A ct 
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porting to bear vour signature, on pages of the record numbered in 
pencil 207, 208, and 209. Were they signed by vou, as they purport 
to be? 

Answer. Yes, sir: thev are coples ot nmiyv letters, 

lo Cross-question. Will you please look at pages numbered in 
penell Zio. Zee. Zoi. Zane 

Answer. Those are copies ot miy letters. 

160 Cross-question. Are those statements all true? 

Answer. They are, to the best of my knowledge and belief. 

161 Cross-question. About what time in the tall does the frost in 
the latitude of Fort Butord destroy the Tass and make it unfit for 
hay ¢ | | 

Answer. I could not tell exactly. [would say that the frosts came 
about the first of October. : 

162 Cross-question. About what time that vear did the grass be- 
come unfit for hay from any cause ? 

Answer. lt commenced LO depreciate SOME time In July. 

163 Cross-question. How was that season for rain; had there been 
‘the usual quantity ? 

Answer. It was. a fair season. The rain was not excessive, nor 
was there any special unusual drought. 

LO4 Cross-question, Now, was 9Tass ON this Dig Meadow as wood 
that Veor or hetter than the foll 

Answer. That I have no means of knowing. | never was on that 
meadow except that One 

lt. ( TOSS-q.Ui stion. What distanee Was this hay meadow : this 
the Gilbert meadow you were speaking of? 


Answer. Yes. 


lowing vear? 


ee 


SCUSOT). 


f 


166 Cross-question. On which the large quantitv of bay was 
cut? . 
S92 Answer. ‘To Fort Baford by the roved twelve miles; by a 


. | 4 by” 
Strarvht ime it would be Perhaps, a rai or eWo Less. 
Cul on that Dig \leadow— 


——) 
a 
~ 
“ 


167 Cross-question. Howmueh ch 
Leighton NV Jordan f 
“Answer. About SO tons 
l6S Cross-question. Were you on that meadow after they quit cut- 
tine? 

Answer. I was. 

169 Cross-question, Did they cut all over it 

Answer. They cut in patches all over it; there were large areas 
not cut on it 

170 Cross-question. Why did they cut in patches * 

Answer. So as to ET the heavir si and best of ihe hay. 

lvl Cross-question. When this contract was let LO Leighton NX 
Jordan was it vour expectation they should cut on what you now 
term the Div Meadow, where they eut the SOO tons? 

Answer. Not specially there. They were to cut it anywhere they 
could find it, and were sent out to hunt it up. IT, up to that time, 
knew little or nothing about the Big Meadow as te a hay section. 

Li2 C'ross-question. | cithl speaking now of the section by ne cul 
by Leighton & Jordan, when Peck’s men came up. Was it one of 


; 
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the conditions of that contract that they should cut there if they 
saw fit? : 

Answer. There were no special conditions, only that they could 
cut wherever they found the hay and saw fit; bat it should be con- 
venient to the roads, where it could be conveniently got at. 

175 Cross-question. How carly in the season is grass fit to cut 
there’? ; 

Answer. By the last of June. It is usually in its best condition 
about the first of July. | 

174 Cross-question. What eseort did vou furnish Leighton & Jor- 
dan while they were cutting at this pomt ? 

Answer. I think a corporal and six or ten men. It was called a 
ouard, N 

| is Cross-question, Where else, except at this place where they 
were cutting when Peek’s men came, did Leighton & Jordan cut 
hay ? 

Wirness: You refer now to the Tongue river hay ? 

CouNSEL: Yes. 

Witness: No other place for ‘Tongue river. They did cut hay 
afterward, which might have been used for Tongue river, near the 
Missouri river, and two miles from the river, toward Fort Buford, 

176 (ross-question, Nearer the fort? 

Answer, Yes, sir; eight miles nearer the fort. 

177 Cross-question. Was that the hay that was cut on what Is 
called the Yellowstone? There were two different places. | 

Answer. Yes, sir; that is the second place: It might have been 
called on the Yellowstone, although nearer the Missourt. 

17S Cross-question. How much of. an escort did you give them 
then * 

Answer. [tas my impression they had no cseort but the guard 
that they had used; that had been at the Cally) before. The old 
camp Was kept there all the while, so long as hay was there, by the 
Giovernment as a @uard for hay. 3 

179 Cross-question, Does this map (handing withess map intro- 
duced in evidence by the United States) embrace all the ground . 
over which they cut ? 

Answer. It does. 

[SQ Cross-quistion. Now state which they cut first and which they 

cut subsequently. 7 
SO Answer. They cut over the meadow marked L and J, farthest 
from Fort Buford, tor the Tongue river hay. 

ISL Cross-question. That they cut in September? 

Nnswer. That they cut first; they cut immediately after they 
entered into the arrangement for cutting. 

[82 Cross-question. And when did they cut this, the second 
place 
Answer. The second place they eut later. I should think in Oc- 
tober. | : . 

ISO Cross-question. Did this Hav form a paar of that same con- 
tract ? : 


) 


) 
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Answer. Under the same arrangement, although none of it was 
used to carry up Tongue river? 

154 Cross-question. Is this all the hay they cut that season; that 
Is, the hay cut in these two places, and all the hay they cut that 
season for the fort, or under this agreement, or under any other 
agreement ? 

Answer. This is all the hay they cut under the Tongue river 
agreement. They may have filled the post contract at Fort Buford 
for the quartermaster. I cannot say positively about that; I think 
they did. 

ISO Cross-question. Now state how much they cutat each of these 
two places under this thousand-ton contract. 

Answer. From 700 to SOO tons, at the farthest point, and from 200 
to 250 tons at the nearest point to Fort Buford. 

[S60 Cross-question. Do you remember for how much hay they 
were paid ? 

Answer. I do not remember how many tons they were paid for: 
they were paid for all the hay that was cut. 

IS7 Cross-question. Could you tell how many acres of ground 
they cut over at ench of these two places ? 

Answer. No, sir; I could not. Asa rough estimate, 1 would say 
that they eut over from one to two acres tor a ton. 

ISS Cross-question. That is, the yield was from half a ton toa 
ton to an acre? : 

Answer. Yes, sit... 

IS Cross-question. Now, suppose Peck’s men had attempted to 
cut hay when they arrived there, about the first of September, at the 
Sane place threat Leighton & Jordan wer cutting it, would Vou or 
would vou not have used your authority to have prevented it ? 

Answer. T should have prevented the other parties from cutting. 

LO) ¢ ‘ross-q Westlon, You would have prevented Leighton W Jordan 
from cutting ? 

Apswer. Yes, sir. 

191 Cross-question.. When did Leighton & Jordan begin cutting 
In relation to the order you received: from the Department quarter- 
Inaster ? 

Witness: Can I refer to the t stimony already lve n to show the 
date that the order was recelye d? ; 


192 Cross-question., At what time in relation to that order? Was 
it before or after receiving that order ? 

Answer. It was after I received that order. 

Lo Cross-question, Now. how SOOT] after you ot that order did 
they commence % 

Answer. [I think about four or five days : as soon as the matter 
had been thoroughly looked over. 

194 Cross-question. Do you remember when they got through 

ute, as near as you can? 

ie middle of October: 


? 


Answer. IT would sav it was about 1 
ain not positive as to the dite. 


cutting hay under this contraect—the d 
| at I 
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1) Cross-question, Now, how do you arrive at the quantity they 
cut under this contract ? 
SO 4 Answer. It was all weighed in the scale. 
| 1 $)45 Cross-question. Reported to you officially? 

Answer. ‘Yes, sir: but IT will correct that. All of the hay that 
was baled—S0O tons—was weighed ly the scale and reported othi- 
cially. The other stack, or stack that was not baled, was either 
weighed or estimated, but it was officially reported to me. 

197 Cross-question. W ‘ at amount did they cut altogether under 
this thousand-ton contraet ? ) 

Answer. Not far from one thousand tons. 

19S Cross-question. TLow much was left over the following spring ? 

Answer. I was not there. 

199 Cross-question. You have no knowledge on that subject? 

Answer. No, sir. 

200) Cross-question, When was Fort Buford first established ? 

Answer. In 1866. There had been an old Fort Union two miles 
from it; and a garrison there for one or two vears previously. 

201 Cross-question, When was’ post first established at Glendive? 

Answer. About the time the post at Tongue river was established. 

202 Cross-question. Do you remember about when that was? 

Answer. That would be about some time in the month of July, 
IS76. 

205 Cross- question, Were any posts established between Gle ndive 
and the mouth of ne river in 1876? 

Answer. No, s 

DO | lcd ion. What is the distance from Glendive to the 
mouth of Tongue river? 

Answer. About 100 miles. 

205 Cross-question. In your direct testimony you spoke of hay 
that could-be cut on either side of the road for a mile or two; state 
how that road is situated. Is it the traveled road from Fort Buford 
to Glendive ? 

Answer. Yes, sir: itis the main traveled road. 

206 Cross-question. About what length should you think ? 

Answer. | should say for.three or four miles along the road, and 
one or two miles in breadth. ) 

207 Cross-question. Tlow frequently have you been over that road ? 

Answer. Six times along its length, with some one or two lateral 
CYOSSINGS, 3 

208 Cross-question. Four times, when you went over it, | under- 
stood you to say in your direct testimony the snow was from six 
inches and upwards in «ey pth. Was that so? 

Answer. Yes, sir: a portion of the road. I presume it was so 
‘ there. 

2A) Cross-quiestion, So that only twice you passed over that road 
When there was no snow on the cround t 

Answer. I think only twice when -there was no snow on the 
eround. are 
210 Cross-q ue stion. To what extent did you inspect this country 
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sO as to be able Lo form cli idea of the quantity ot hay that could be 
eut 7 

Answer. [ looked at it rather closely because the hay question was 
the only question then of interest to us. Our whole attention was 

ove n to thi subject of hav; that was all. 

211 Cross-question. Did you make a personal search of any kind 
bevond passing up and down the road ? 

Answer. No, sir; we passed once or twiee across it to Calhyp. | do 
not remember whether once or twice: but on one oceasion, which 
would make two trips, passing in diagonally and out diagonally, so 
that We did not pass over the SiLilic track twice. | . 

212 Cross-question. What length of this country did you pass 

over ? 
895 Answer. Three miles in reaching camp and three miles in 
vollg Irom campy. 

215 Cross-question. You never went over it for the purpose of 
searching for hay 4 

Answer. No, sir; IT never went out searching for hay specially. 

214 Cross-question. lave you ever had any experience in cutting 
hav vourself ? 

Answer. | Was raised a farmer till I was 21 Vears old, and aectu- 
ally worked in the field during the haying season. 

yg OF Cross-question., Now, you have testified, [ think, that shortly 
after the order came to give Leighton & Jordan the furnishing of 
this 1,000 tons of hay, that they went off and ‘searched for three 
days? 

Answer. Yes, sir. 

216 Cross-question, Dic they report in What direction they had 
been ? 

Answer. They reported minutely their first imspection. [I do not 
remember the terms ot their report, hut it Was generally — that thy V 
had been Over Ol the other side Of the \Iissourt river. | may SAV 
that that was specific, that the hav must be cut on the south side of 
the Missouri.as there were no easy facilities for crossing the river. 

21¢ Cross-question., That would be the same side the fort was on? 

Answer. No: but the same side that they did cut on. 

218 Cross-question. Did they give any reason why they selecied 
this place called the Big Meadows, from which they cut the largest 
quantity 

Answer. QO, the reason was understood—because that it was the 
best hav. I dare say they reported it so. 

ITY Cross-question. Now, if there Was a large quantity of hay Cul, 
that they cut at this spot where they cut the largest quantity, why 

did they cut the balance of it at another place? 

Answer. Beeause the balance was better than what was left behind. 

Z2U ( Toss-question. Did they state, Upon their return, after that 
three days’ al arch, the eondition ot the COUNTY cenerally for hay f 

Answer. I think thev did. 

221 Cross-question. Do you remember what they stated ? 

Answer. Not in accurate terms. 

ae Cross-question. About whit they reported 4 


5 daa SS 
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Answer. They reported, as near as 1 can recollect, that they could 

ect hay, and reported several points where it could be got. Not 
being familiar with the country, [ did not recognize the points they 
reported, but Seni them to the quartermaster, whrom | supposed 
knew more about it than | did. 
© 225 Cross-question. On the 7th of September, when McLean or 
Peck’s men conferred with you, and called for an escort to go with 
his teamsters to search for hay, did you inform them that hay could 
be found about 16 miles from there ? 

Answer. No, sir; [had not been up that country then; that was 
prior to my ever having been on the country myself. 

224 Cross-question., Referring back to the road, the meadows you 
speak of, or the lay erounds vou speak of, on each side of this road, 
did you examine that ground to determine in vour own mind whether 
if was dry or wet? 

Answer. QO, yes, sir; [ remember perfectly the character of the 
eround, | 

225 Cross-question. Was it dry or wet ? 

Answer. It was dry ground. 

2? (‘ross-question, Deo vou remember ()}) what date McLean and 
Mason arrived at Butord ? 

Sib Wirness: Which time do you refer to’ 
(COUNSEL: On coming Uy. 

Witness: The first time they came up? 

CouNnsen: Yes. | 

Witness: It was about the 4th or oth of September. 


227 Cross-question. Mason was the man you saw, then ? 


at ow | 

Answer. [do not remember Mason at all; McLean is the only 
man T remember seeing at that time. — 

228 Cross-question. What did MeLean say to you in reference to 
where he expected. lo cut hay, the first time he came py 

Answer. | do not remember positively what he said, but he cer- 
tainiy said nothing to me then about cutting hay on the Big Mead- 
OWs. : 
220 Cross-question. When McLean came, did you tell him that 
all these parties were cutting hay up there—Leighton & Jordan? 
— Answer. I do not remember about that. Mr. MeLean didn’t come 
to see me. | happened to meet him by accident on a steamboat, 
and our conversation about hay was very limited; there was hardly 
anvthing suid about it. 


230 Cross-question. Did not MeLean especially ask by what au- 


thority Leighton «& Jordan were cutting this hay ? 

Answer. When he returned, two or three days afterward, he may 
have asked me; | presume he did. 

251 Cross-question. Do vou recollect what you told him ? 

Answer. I told him by the authority of the quartermaster at Saint 
Paul, or at least | gave him the facts in the case, that there was a 
contract let by order of General Card. 

252 Cross-question. After they ascertained that this Big Meadow 


JOHN W. HOBBS, &¢@., VS. JOHN A. MCLEAN ET AL. 598 


was occupied by Leighton & Jordan, they went off to search for hay, 

did they not ? 7 
Answer. I do not remember whether they went off to search for 

hay after or before. They did go up the Yellowstone to search for 


hay. 


255 Cross-question. When they returned, what did they report to 
you? 

Answer. That there was no hav there that they could cut. 

254 Cross-question. Did they say how far they had gone ? 

Answer. Mr. MeLean told me that he had searched all uy) the 
Yellowstone river, and all through the Tongue river country for 30 
or 40 miles, and that he had taken all possible means to ascertain 
if hay could be cut in that country. 

255 Cross-question. [f, in your judement, SOO tons or more could 
be cut in that immediate vicinity than Leighton & Jordan cut, why 
did you not inform McLean of it at the time of this long conference 
vou had with him at your house ? 

Answer. It seemed to me quite foreign to the subject, as he gave 
me no idea that he ever intended to cut hay so far from there. The 
cutting of hay was not discussed in any way whatever. The ques- 
tion of their buying some hay that was already cut was discussed. 
That was when the cutting season had nearly passed. 


256 Cross-question. Mowing machines were already there, were 


they not ? 


Answer. Yes, sir; their mowing machines were lying on the bank 
of the river for two or three months there, but there was nobody Lo 
use them, and no disposition to use them that I saw, and no effort 
to use them. 

24 Cross-question. What Was the time occupied by ci train 
SHG 1) making il trip from the Dig \MIcadows, or whi re this hay 
Wills baled, to Glendive from where Vou louded it f 


Witness : Do Vou mean up and back ? 

CounseL: Up and back. 

Witness: The trip up and back was made in from seven to nine 
days. 

238 Cross-question. From Glendive to Tongue river, and back to 
Glendive ? 

Answer. In twelve to eighteen days. 

239 Cross-question, Who had the regular econ 
the ()1 surtermaster’s Department with hay at | 
IS76 and 1877? 

Answer. I think it was Leighton & Jordan. 

240 Cross-question. Where did they cut that? 

Answer. I think on the same side the fort was on. | 

24] Cross-question, Who had the contract for supplying the com- 


) 


tract for supplying 


uford, for the vears 


missary department that vear , 
Answer. I do not remember the party’s name. 
242. Cross-question.. Do you know where they cut that? 
Answer. They cut that on a stream called the Big Muddy, 26 
miles west of Fort Buford. 
io—170 | 
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245 Cross-qtiestion, Also on the north side? 

Answer. Yes, SID: also on the north sicle. 

Zig Cross-question. When was this steam-press, about which you 
have -testiited, last used for baling the Leighton & Jordan hay’? 
Answer. [t was used continuously While that baling Was vomng 


on, and I think it was finished about the Ist of December. 


} 
i 


vy « 


245 Cross-question, Wasn't it uscd the following spring at all’ 


[tas 
t 


, 


Answer. | wasn’t there then. 

246 Cross-question. Do you know how soon after it was housed, 
1) thie bahwae L Vou lh Vt testified ? 

Answer. I presume immediately; it certainly was by the middle 
of 1) (*{ biber, bees el threat Wilts the time Sci W it. 

24g Cross-ques LO. When dict Vou leave there? 

Answer, I left there ow the Sth day of January. T returned again 
it) thie Sprig. i did not leave iinally until 1 July, Si. 
248 Cross-question, Where was that press then, when vou were 


Answer. | presume it was where [ saw it; [never saw it again 
after the rniddie of December. 

249 Cross-question., You haven't seen it since * 

Answer. No,sir; not since the middle of December, 1S76. 
2) ('ross-question., So that Vou have no knowleda of what was 
done with it after that ? 

Answer. None Whatever. 

2:1 Cross-question, You liave testified that vou have paid [lar- 
mon for this pon <7 

Answer. Not that [To have paid him. No, T testified that we ar- 
ranged tor the hluire of it. [ endeavored to stipulate with him for a 
daily rate of pay ; afterward, the quartermaster made out a voucher 
for him at S85) a dav. This he declined, saying it was too little. 
Whether they have arranged it since then or not. [ do not know. 
The wire was paid for or payment tendered ; I do not know whether 
that was received or not. 

252 Cross-question. [low many muskets did you furnish Mr. 
Peck’s men, at the request of Mr. McLean ? 

Answer. I think ten. 
SOS 253 Cross-question. They were all subsequently returned ? 
Answer. Yes, sir. 
Redirect examination by Mr. Simons: 

Wirness: | wish to correet mV aliswer to the seventeenth Inter- 
rogatory so as to have it read, “ either ly telegraph or by letter.” 

2O4b Redirect Question. Witnesses for-the claimant have testified 
that hay could be hauled from where this hav was obtained to the 
Tongue River post at a cost which they variously state at from S110 
per ton to S150 per ton at the outside. Was it possible for hav to 
have been hauled at the season of the vear al whieh this hav of 500 
tons started for Tongue river was hauled, under the circumstances it 
was hauled, as to weather and condition of the roads, for sueh prices 
as these withesscs have stated ? 


we « — {~ 
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Answer It was impossible. The work was done as cheaply as 
possible, and all of the cost is not entered in the charge. 

255 Redirect Question. It cost more than the Government has 
charged the contractors? 

Answer. Yes, sir, 

Zo Redirect Question. If IT understand your previous testimony 
correctiy, a portion of the expenditure was for money actually paid 
out to private parties for the hire of their transportation, and for 
supplies furnished to them: a certain other portion was the estimated 
cost of that part-of the transportation that was carried upon Govern- 
ment teams. Dic Vou charge avalnst thre contractor for that prear'l of 
the transportation that was earried on Government teams the actual 
Cost, as Vou estimated it: and, if Phat, what Wiis the charge that Was 
made against him for that preurt of the transportation ? 

Answer. This estimate, which was made for the cost of the Gov- 
ernment transportation, Was a Sul greater than was charged in the 
account. 

257 Redirect Question. The sum that vou did actually charge 
against him was based upon what cost of transportation ° 

Answer. The sum which we actually charged against him was 
based Upon the cost of—that is, the sum that was estimated and 
charged against him was based upon the cost of transportation 
which was actually paid for the hired teams. 

258 Redirect Question. That is, vou estimated the Government 


, 


transportation which was actually rendered at the same rate as if 
the Service had been done by private teams ? 
Answer. Yes, sir. 
259 Redirect Question. And that would have been a lower rate 
than if Vou had charged him with 1e actual eLhyoudli of the estimate 
} a ‘ P 
as done by the Government teams * 
Answer. It would: that is, we estimate the service of the Govern- 


) nT Suraacy 'TfTnn Ornel ft 4) t Vaevetn ua" | rl VA" cel wave’ i}, ee WTO. 
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Cht of the Cost o] LWO PPriIVALG Leallis, Willd fe Peart COst OF a SIN-TnU ILE 


f~overnment wagon Was considerably @reater than the real cost of 


two two-lorse private Wadotlis, 
? 
‘ 


260 Redirect Question. Was these estimates made by you. per- 


, 1] . Ae . ] an } " ' | ,* a . thie } ; , : ] 
sonally furnished from the sources of tiformation that you obtained, 
ire : . ! “+t - 1" *r)? vit Tf P*3? ry yt Tat ; 
paVih’ to ado WItdl rOVETTTI¢ ii Pel bi meld bal (iil 

‘ 


Answer. They were. 

261 Redirect Question. It was accurate, to the best of your 
knowledge? 

Answer. Yes, sir. 

95? Redirect Question. And the result was favorable to the con- 
tractor ” 

Answer. In every case. 


. ° ° Pug 
S99 - Reeross-examination by Mr. KiInG 


~ ss) > : . . os . TY : ’ P t, : : "eS ‘= 4 ce '*; 
2O5 Recross-question. How much per dav did vou pay citizens 
. y° . ? ‘ } } , ‘) . 
. 5 1 ° ‘ ‘ . é ? + . CC ti rx 
for hauling this hav. that is. the two-ho1 WO | 
» | 


Ansiver. We paid tor the greater part So, for another part 34.50 : 


| tea all) A ee a  Y 
the average belng $4.5 45. 
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ware Recross-q uestion., [low much do you Say they hauled ul that 


VICe ? 
: Answer. On an average of 2,400 pounds. When [ say hauled | 
hieanh they Start (| with these loads. 

yARYS) Recross-question. llow Prheidi\ days lid it trike? 

Witness: To Toneue river and back? 

COUNSEL: Yes. . 

Answer. Twenty-six days. 


266 Recross-question. What other items have you charged to the 


contractor 7 
Answer. The original cost of hay in the bale. 
204 Recross-question, Anyt hing else? 


Answer. The cost of rations for drivers and the men necessarily 


attached to the train, the cost of Wavoh masters, and the forage used 
in the service, 


’ . 
2S. Pecross-question. llow did Vou arrive it the COST ot forage, 


the quiunitity used ? 


Answer. The quantity of lay delivered, deducted from the hay 


that started, was the hay that was expended in the service in various 
Ways. | 

369 Reecross- «question, The difference between the quantity shipped 
and the quantity received ? 


Answer. That was the amount expended in the service in various 


Ways. 
270) Recross- “question, The difference between the quantity shipped 
at the ti LV field and the qui antity “received ; t Pons eue river ? 
Answer. Yes, sir: [ think it is due. pe vay to sav in what man- 
ner this was expended ; [think I did state it mm omy direet te stumony., 
Iwill say that 24,000 pounds of this, minis ry, Was left at Glendive 
and is not accounted for im this estimate. 


Re-examination by Mr. SIMONS: 


271 Redirect Question. On the same subject, vou miav state what 
ois the daily average ration of a team in hay and erain. 

Answer. The gram has been accurately added in another form. 
It does not enter into this calculation. The hay being 14 pounds 
for a horse, and 12 pounds for a mule. 


27? Redirect (duestion. State, mm eencral, the elements of cost of 


the Government transportation. 

Answer. The first cost of the team itself, six mules, when put in 
condition for the Government sé rvice, is about SvOO apiece. The 
wagon and harness would bring the whole expense of a team up to 
about S1Lo00. In estimating that St\ le of service. B00 davs of that 
SETYVICe would be all t leat could by CPeadsoha bly expected of such a team. 
That would make 85 a day for the natural wear and tear of a team. 
The replacing of broken and spare parts, that is, of tongues and 
Wagon bows, ye bolsters, and washers, and the other replaceable 
parts, would be, in the winter, not far from a dollara dav. The 


Hecessary repairs pr the shoeing of the animals would be in the 
VIclhity of a dol] bar’ 2h ¢ 
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lay. The equip ment of a team which is made 
apy 
ic for the driver, and blankets, and the grease 


f 
, 4 
ad 
pe 
iw 
t 
; 
} 
. 


a 


2 fog Se 
(0 ore vari lS oi Rte ORE a eo 


JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AL. HOT 


for the wagon wheels, and the pot to convey it in, and the wrenches, 

and all that class of articles, would be at least 25 cents a day ; 
HOO the Interest Ti the Money Invest: (| in this property would be 

iil least 20 Cents more, The COSI ot the Feataster would he 
about S$J.50; his rations in that country would be, sav, a dollar 
more; 1 think it was about a dollar. The forage for the animals 
would be, probably, 82a day. Those are the elements that ean be 
readily counted. Beyond this there are a great number of odds and 
ends in the cost of running a train which are not included even in 


Redirect Question. [lt was from a-careful estimate of all these 
sources of expenditure that the cost of conveying hav per ton per 
mile was caleulated by Government transportation, was it? 

Answer. The sum of all this Is the daily cost of a Wagott, which, 
When added ap, was found to be very much more than $7.75, which 
was the cost of two two-lhorse private wagons; and so we took the 
latter sum as the daily COst, 

274 Redirect Question, Referring to the map generally, you stated 
In your previous examination that it was an official map prepared 
in the engimeer department, except that those portions of the map 
In places inclosed in red ink were put on by vou. Do you desire to 
add anything to that? 

Answer. Yes, sir; the parts inclosed in black ink, with the word 
“burnt” marked on it, and the portions outside the limits of the 
reservation, and the letters “17 and ° J.” 

Second eeneral Interrogatory by the commissioner. Do you know 
of any other matter relative to the claim in Cyl stion? If so state it. 

Answer. | do not. 


W. Bb. HAZEN. 


’ } : ao » * . , ' 
Sworh to and subseritbed before me, tlius 25d dav of Novembe c 
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FRANK H. HOWE, 
f OTNUIAISS LONE rs ele. 

$1) | United States Court of Claims. Campbell kt. Peck vs. The 

United States. briet of clalmant. Sanborn X Nine, elaim- 
ants mttornev-. 
Cy) . Brief of Claimant. 

| I I ds fos Ce i] of Claims 


CAMPBELL K. PECK 
De NX 0. |B Ph 
Tue Uwntrrep STAtres. } 


[. The Contract set forth in Lile ye tition Was executed by and he- 
tweell Campbell IK. Poek ani Live | nited States, HS alleged in) the pe- 


tition, } oy. 122. s. and ] 2-4. recore 


I]. Benjamin C. Card had authority to execute the same for and 
on behalf of the United States. P. 107, record. 


OUS JOIN W. HOBBS, &C., VS. JOHN A. MCLEAN ET AL. 


IT. The claimant delivered under the contract, and in perform- 
anee thereof, six thousaud cords of wood, which, at the contract price, 
amounted to fifty-one thousand and nine hundred dollars, 
We and on account of which he has been paid ten thousand nine 
| hundred and nineteen dollars and. thirty-seven cents ($10,- 
919.57) and no more, leaving a balance due the claimant on account 
of wood furnished under said contract of forty thousand nine hun- 
dred and eighty dollars and sixty-three cents (840,980.63). Pp. 119, 
120, 121, and 122 of record. 

-s, The claimant was compelled to cut and furnish forthe United 
States, for the use of the ecantonment on Tongue river, fifteen hun- 
dred cords of dry wood, The contract Was for Creech wood. The 
damages sustained by thie clatmiant Oh account of thi breach of said 
contract was between fifteen hundred aid three thousand dollars. 
Pp. 16, 55, 36, 37, 38,39, 75, and 76. 

V2 On or about the 10th day of December, A.D. 1876, the United 
States received from the claimant— 


QQne@ steam hay press, of the value of ----~-. Pie nae See! 
(ne beater press, of the value of ihe Se ies Ne Mein esa ose OO 
One lot of wire for baling hay, vaiue of. ...........~-- 942 90 

OES Bas ONE Se eee a ee ETS LT OO FREE 8 FR | 
And the lL nited States pit Oh account thereof Me EAT ee 4 Ht) 


Leaving a balance on account of the appropriation of 
said properly ia tte 5 ol eS Pear era LSE a ew tela ee ee S2Z.1509 OO 


1). 7, 16. 17. 35, 74, 7a: 90, 91. 33, reeora. 


Os VI. All the country for ten miles around the cantonment 
on Tongue river, was cluring the time trom August 29th, 
IST6, to July Ist, S77, under the exclusive control of the United 
States, and the United States by and through the commanding 
officer of the cantonment on Tongue river, did prohibit the claim- 
ant from cutting and drawing wood from any pomt within ten miles 
of said post: and the chumant was damaged by this breach of said 
contract, in the sum oof eighteen hundred and ninety dollars 
($1,890.00.) Pp. 17, 18, 39, 40, 41; 60, 76, 77, 7S, 90. : 
VII. On the 19th day of December, A. D. 1876, while the elaim- 
ant Was eheaged in the execution of said contract, and after he had 


— 


forwarded his teams and heh to the said cantonment on “Tongue 
river, to execute said contract on lis part, the military authorities 
of the United States, in command of said cantonment, and the terri- 
tory for ten miles adjacent thereto, Issued the following order to the 
claimant, viz.: | 


ae _— ee 


ie 
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Orrice A. A. Q. M., CANTONMENT TonGueE RIVER, 
MonTANA, Dee. 19, 1876. 
Mr. Coykendall, agent for wood contractor. 
Sir: T have the honor to inform you, that by direction of 

Wo Col A. A. Miles, 5th U.S. Infantry, commanding, vou are 

prohibited from cutting green timber within three miles from 
the mouth of Tongue river. 

Very respectfully, your obedient servanit, 


EDW. W. RANDALL, A. A. Q. J. 


And said Col. Miles was then and there in command of a large 
force of Lriuted Stiut =: LrOOps, and able Lo enforce his said orders and 
Intent pon =O) doing, anid the claimant Was thereby compelled to 
cease cutting said wood between one half mile and three miles from 
sid post anil the adiutant’s office thereof, and compelled to cul all 
sacl four thousand five hundred eords of yreel wood ahh average 
distance of four miles furthi r from said post than required to do by 
hissaid contraet, and that the clarmant sustained damage by this 
breach of said contract by the defendant in the sum of nine thou- 
aand dollars, Pp. 17, 18, 19, 20, 2b. 22. 23. 25; 37, 38, 39, 40, 41, 77, 
18, ¢9, 80, SI, 82. 

VIII. The contract was finally executed and delivered on the 27th 
dav of August, A. D. 1S76, (p. 63, Record,) and the fulfillment of 
that portion of the same, relating to the hay, by the claimant, was 
possible and feasible at the time; but it was then - known and un- 
derstood by both parties to the contract that there was but one point 

and place where sad hay could be Cul, V1Z.. ‘ul the meadows 
GH) near the mouth of the Yellowstone river, and the claimant 

was prevented and prohibited, by the United States, from 
cutting the said hay at this pomt, and hence from cutting it at all, 
and from fulfilling that portion of the contract pertaining to the 
hav by the detendant, although claimant made every exertion and 
effort to comply with the terms of said contract in this respeet. Pp. 
5 30. 11. ¥2. 13, 14. 1d, 26. 27, 28, 20, 30, Si. 46; 42; Bz, oa, 3S, GS. 
O64. 65. 66, G67. GS, 69. TO. SG. S77, 102. 103, 104, 108, 109. | 

IX. The country through which the hay had to be taken to the 
ecantonment on Tongue river was infested with Indians, who were 
carrving on war against the United States, and the citizens thereof, 
and said hav could not have been transported or furnished as pro- 
vided In the contract Without ah escort, as 11) said contract provided. 
Such escort was demanded by the claimant and refused by the de- 
fe ndant, ana by this breach of the terms of said contract by the 
United States the elaimant Wiis also excused from proceeding fur- 
ther with the execution of that portion of said contract’ that could 
not he performed without nillitarv protection. Lp. 14. Le, chee, od, 
iS. 48 51. 53. 54, 55. 59. 60, 66. 71, 72, and 123. 

X. The contract Was made and entered into by both parties to the 
Sallie, with the expectation and understanding ()}) the prear' of each 

that the hay contracted LO be furnished Was to be Cul and 
G()7 baled on the meadows near the mouth of the Yellowstone, 
and transported by boat from that point up the Yellowstone 
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to the cantonmenton Tongue river, and the compensation of thirty- 
four dollars per ton therefor was fixed, with this understanding, as 


ca fairand adequate compensation for the hay thus to be cut and 


transported, This compensation was only about one-fourth the 
mount required LO pay for cutting and transporting the same by 
land from the meadows near the mouth of the Yellowstone to the 
cahntonment on Tongue river, showing that the contract of yong 
clit actually Was to provide the eleht hundred tons of hav, if 1 
could be cut at these meadows, and tr Ls porte «lL | Vv SLE amiboat to sé a 
cantonment. The hay could not be transported by water after the 
date of said contract. Pp. 12, 45, 46, 50, 51, 52, 71, 75, 74, 109, and 
117, Record. | 

MI. Phe defendant allowed and paid the extravagant and unnece- 
essary -price of two hundred and sixty-eight dollars (8268) per ton 
for one hundred and seventy-four and a half tons of hay, cut and 
baled at the meadows near the mouth of the Yellowstone river, and 
transported by bealns to the cantonument on Tongue river, making 
the agevregate of S46.867.45. when the aétual cost and value of cut- 
ting, baling, and transporting said hay to Pongue river did not ex- 
ceed and was not worth more than one hundred and thirty dollars 
(S150) per ton, or twenty-two thousand six hundred and cighty-five 

dollars (S22.685.) 3 
QUIS The United States actually chi on S40,.9S0.65 against the 
amount due to this claimant for wood furnished under the said 

contract: there by charging the claimant thirty thousand and one 
hundred and sixteen dollars (830,116), more for said hay than the ac- 
tual necessary cost of cutting, baling, and transporting the same 
above dis contract rate. lp. t, 3, 6,15, 70, 71, 80, 55, 54, 59. 

Upon the foregoing facts the claimant demands judgment against 
the United States, as follows, viz.: 


lor balance due on wood voucher. ——_- -s.c. 940,080 Go 
or damages sustained by the claimant from the ; 

breach of that provision of said contract, permitting 

him to cut wood within one-half mile of the adju- 

tants office, and directing him to cut the same ten 


miles therefrom _—_———_- Pa ee ale 1S90 OO 
lor balance due on goods ee property ap propri sed 
yo eens wine, We, Re oe cca Seen a. 2.133 OO 


For dam: ives sustatned by clatmaint for breach of said 
contract by defendant in refusing to receive fifteen 
hundred cords of said six thousand cords of green 
wood. ana compelling him Lo furnish dry wood l 
leu of the same_____- Pe RDS Tew aca ea eae 1200 OO 
lor dam: ives sustaine d ly ‘the breach of. de fendant 11) 
refusing to permit the claimant to eut wood within 
three miles of the adjutant’s office, when the 


Qa) contract provided that the same might be cut 

| anywhere outside of one-half mile of his 
oflice___ i sah dab hk Sal et aca ats i ig aa care Eales Sola ee ts Wee eh OOO (HM) 
Te a ROOTED Se EMT APY SREY OH OhyHtee Oye -- $55,503 63 


2 sais pia are ea a 
ape or Rm eA eS a 
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JOHN W. 


Points of Law. 


I. The United States having claimed an offset and counter- 
Claim of forty thousand nine hundred and eighty dollars and sixty-— 
three cents, as damages sustiuned by the U nited States. by the al- 
leged breach of the claimant’s contract in his failure to furnish the 
hay as in said contract required, against the amount due claimant 
for that portion of the contract performed, have the burden of 
proof toshow that the damages claimed actually resulted to defend- 
ants from said alleged breach of contract, and constitutes a just and 
legal claim against the plaintiff. 

Greenleaf Ol) Ie vidence, vol, i: sec 74. 

‘Costigan vs. Mohawk & Hudson River C'o., 2 Denio, 609. 
Powers Us, Rae LD : ick, (yt), rua 

Crowninshield vs. Crowninshield, 2 Gray, 524, 529, 


If. The claimant was prevented from fulfilling his contract by 
the acts of the defendants and their duly authorized agents and 
servalits; and a party hoa contract can have no damages fora breach 

which is the Hecessalry results of his OWh acts. 


O10 Danley vs. Williams, 16 Wis.. 581] 
Parsons on Contracts, vol. 2, p. 676. 
Barden vs. Barden, 5 Mass., po. 67. 
Croodwin Us, Holbrook, i Wend., Dad. 
Whitney vs. — neer, 4 Cowen, p. 39 
People Ps. Bart } El, }?. OT. 
Grandy es. McChive, 2 Jones’ Law, 142. 
Watens ¢s. Hening, 1 — Law, 46. 
Chitty on Contracts, 11 « pp. LOST, LOOT. 
Alston vs. Ilerring, i] Becht S22, Sol). 

Planche vs. Colburn, S Bing., 

Burton vs. Pinkerton, 2 Inxeh., 240. 

Rey bold US, Voorhees, D0) Penn. mt.. 11h. 
Duboise vs. Delaware & Hudson Canal €C Maal. ISS. 
Hall os. Rupley, 10 Barr., 251. 

— vs. Trask, 9 Md., 577. 
[foagland vs. Moore, 2 Blackf., 167. 
Derby vs. Johnson, 21 Vt., 17. 

Webste ; Ss. Dinar lal. ) Crijmian, Zee. 
Niblo vs. Bunee, 3 Abb., N. Y., 375. 
lreelander vs. Pugh, 1s Miss., 111. 
Beetrv vs. New Orleans, 22 La., 149. 


1?) 
iia 


> 
) 


lI]. The Party LO a special contract who commits a breneh of any 
of its provisions Is thereby made liable in damages LQ the other to 
the extent of the injurv resulting to lim from such breach. — 
| oh fraud or neg 


livence 
1] the measure of damages Is the whole loss sustained by thie 


ln case of breach of Contract throu 


injured party in consequence of the breach. 
Kaiser vs. New Orleans, 17 La. Ann., 178 
Cunningham vs. Paral 6 Cal., 19. 

7O—170V 
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Bradley UN, Denton. > Wiis.. id. 

Shann mn vs. Comstock, 21 Wendall, 457 

Griffin vs. Colyer, 16 N. Y., 459. 

Le Peinton vs. 8. E. R’y Go. Q. L. T. (N. 8), 170. 
Gireat Western R. Co. vs. Redmanyne, Ph. 2c. (0: F), 328. 
Hamilton vs. McPherson, 2S N. Y., 72. 

Shepherd os. Milwaukee Gas Light Co., 16 Wis., o1S. 
Hinckley vs. Beckwith, 15 Wis, 31. : 
Abbott vs. Gateh, 15 Md., 514. 

* sage Co, vs. Copper Mining Co., 55 Vt, 92. 

Ashe vs. De Rossett, 5 Jones (N. CL, 299, 

Mead vs. Patleda Li “Fex., 44. 

Ba dwn vs. Bennett, 4 Cal. 
Pave vs. Ford, 12 Ind 46. 
lessler vs. Love, Ie) oe hn. st., ics 

Adams Exp. Co. vs. Egbert, 06 Penn, St., 560. 
Sedewick Ol} Deaim., 1). 


IV. Tf ofe party toa spechal contract so modify and change the 
same as to require of the other the performance of a great amount 
of additional work and labor, and the expenditure of la 
money rn addition to the amount required to perform thre 
wz Contract according to its liberal terms, the party performing 
such additional labor and expending such additional sums . 
oft MOneV Mav recover the value thereof, UW por il quanti nierual, 1) 
addition to the amount he is entitled to according to the terms. of 
thie special contract. 
When one pares receives the eoods ana Property of another the 
law implies a promise on the part of the party who receives to the 
party, Whose eoods ania Property has been taken to Pav to him the 
value thereot on demand : and the claimant Is entitled to a com- 
pensation for fis steam hay press, Beater press, and wire. 
This law is too famuatiar to require any citation of authorities. 
SANBORN «& KING, 


( laimants Attorneys. - 


irge sums of 


91s United States Court of Claims. Campbell Kk. Peck vs. The 
Cited States. Supplemental brief of claimant. Sanborn & 
King, claimant's attorneys. 
914 . ; Bricf of Claimant. 
United States Court of Claims. , 
CAMPBELL. It. PECK ) 
US, » No. 11832 
Tire Unirep Srartes. J 
1. ‘The Contract set forth in the petition Was executed Iyy and be- 
tween Campbell Ik. Peck and the United States, as alleged in the 
petition, po}. 141, 142. and 1-4, Record. 
LI. Benjamin C. Card had authority to execute the same for and 
on behalf of the United States. P. 126, Record. 


bio hee wha SRE A ; 
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Il. The claimant delivered under the contract, and in perform- 
hice thereof, s1x thousand cords of wood, which, at the contract- 
price, amounted to fiftv-one thousand and nine hundred dollars, 
and on account of which he has been paid ten thousand nine hun- 

dred and nineteen dollars and thirty-seven cents (810,919.57), 
15 and no more, leaving i balanee due the claimant, on account 

of wood furnished under said contract, of forty thousand nine 
hundred and eighty dollars and sixty-three cents (840,980.65.) — Pp. 
LoS, Lod, 40, and 141 of Record. 

IV. The claimant was compelled tocut and furnish for the United 
States, for the use of the cantonment on Tongue river, fifteen hun- 
dred cords of dry wood. The contract was for green wood. The 
damages sustained by the claimant on aecount of this breaeh of said 
contract was between fifteen hundred and three thousand dollars. 
Pp. 37, 38, 57, 58, a9, 60, 61, 97, 98, 151, 152, 153, 175, 182, 186, and 
196, Record. | 

V. On or about the 10th day of December, A.D. 1876, the United 
States received from the claimant: 


One steam hay press of the value of -.----.----- ._- $1,746 00 
One beater press of the value of Se ey 5 Ee Pee Bee ost OO 
One lot of wire for baling hav. value of case ; 4? OO 
Inoall. value of —- a mn “ss iad de da aa stay, 

And the United States used the same to great advantage. This 


property was absolutely necessary to the public service. See Penny’s 
testimony, 


And the United States paid on account thereof | ‘ S942 OD 
Leaving a balanee on account of the appropriation of 
sald property of — ~~ MOT We SP Nee de sete _ $2188 OO 


Pp. 29, 30, 38, 59, 57,96, 97, 112, 115, 115, 147, Record. 


916 VI. All the country for ten miles around the cantonment on 
Tongue river was, during the time from August 29th, S76, to 

July Ist, Sd. under the exclusive eontrol of the United States: and 
the United States, by and through the commanding officer of the can- 
tohment on Tongue river, did prohibit the claimant from cutting 
and drawing wood from any point within ten miles of said post; 
and the claimant was damaged by this breach of said contract, in 
the sum of eighteen hundred and ninety dollars (S1890.00). Pp. 37, 
oo, 09, 40, 41, 60, 61, 97, 98, 119, 141, 142, 143, 175, 247, 248, Record. 
VIL. On. the 19th dav of Deeember, A. D. 1876, while the claim- 
aht was engaged In the exeeution of said contract, and after he had 
forwarded his feams ana meh to the said cahntonment on ‘Tongue 
river, to execute said contract on his part, the military authorities 
of the United States, in command of said ecantonment. and the ter- 
ritory for ten miles adjacent thereto, issued the following order to 
the claimant, viz.: 
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Points of Law. 


[. The United States having claimed an offset and counterclaim 
of forty thousand nine hundred and eighty dollars and sixty- 
three cents as damages sustained by the United States by the alleged 
breach of the claimant’s contract in his failure to furnish the hay as 
In said contract required against che amount due claimant for that 
portion of the éontract pre rforme d, have the burden of proof to show 
that the damages claimed actually resulted to defendants from said 
alleged breach of contract, and constitutes a just and legal claim 
against the Anaragind | 

Greenleaf on Evidence, vol. I, sees. 74 to 81, inclusive, and 
the authorities therein cited, 

Costigan vs. Mohawk and Hudson River Co., 2 Denio, 609. 

Moore vs. United States. L Otto, 270. 


: IT. The claimant was prevented from fulfilling his contract 
2] by the acts of the defendants and their duly authorized agents 
and servants; and a party toa contract can have no damages 
for a breach which is the necessary result of his own acts. 
Danley es. Williams, 16 Wis., o81. 
Parsons on Contracts, vol. 2, p. 676. 
Barden vs. Barden, 5 Mass., p. 67. 
(roodwin Us, Llolbrook. 4 Wend... ods. 
Whitney vs. Spence ', 4+ Cowen, p. 09 
People vs . Bartlett, : > Till, p. OT). 
Grandy vs. McClure, 2 Jones’ Law, 142. 
Watens vs. Hening, 1 Jones’ Law, 46. 
Chitty on Contracts, 11 ed., pp. LOST, LOOT: 
Alston vs. Herring, 11 EEexech., 822, 850. 
Planche vs. Colburn, 8 Bing., 14. 
Burton vs. Pinkerton, 2 Eexch., 540. 
Rev bold vs. Voorhees, 50 Penn. St.,.116. 
Duboise vs. Delaware & Hudson C anal Co., 4th Wend., 285. 
Ball vs, Rupley, 10 Barr., 251. | 
Moulton vs. Trask, 9 Mad., 
Hoagland US, Nloore. 2 Blackt., tive ‘ ; 
Derby eves. Johnson, 21 Vt., 17. 
Webster vs. Entield, 5 Gilnran, 298. 
Niblo Vs, Bunee, 4 Abb... N. 7 re 
lrecdlander vs. Pugh 1} Miass., 111. 
Beetry vs. New Orleans, 22 La., 149. 


HIT. The party to a special contract who, without excuse, commits 
a breach of any of its provisions is thereby made liable in damages 
to the other to the extent of the Injury resulting to him from = such 
breach. | 

In case of breach of contract through fraud or negligence, the 
measure of damages is the whole loss sustained by the injured party 

IN) COTSeg ence of the bre: ach: 
Q2” Kaiser vs. New Orleans, 17 La. Aun., 17S. 

Cunningham vs. Dorsey, 6 Cal., 19 


Ot a ee Se ies: , Me ere eter ge Rr a) ee Ee ape 
# Bal oh gia tar tn NRC Na aif RLS _ awh x * - 
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Bradley vs. Denton, 38 Wis., 557. 
Shannon vs. Comstock, 21 Wendall, 45 
Griffin vs. Colver, 16 N. Y., 489. 

Le Peinten vs. S. E. gale a ie T. (CN. S.), 170. 
Great Western R. Co. vs. Redm:; ayne, | L.. , a (0. FL S28. 
Hamilton vs. MaPhoveon. 28 N.Y. 32 
Shepard vs. Milwaukee Gas Licht Co., 15 Wis., 318 
Hinckley vs. Beckwith, 13 Wis., 31 
Abbott vs. Gatch, 138 Md., 314. 
Coppe r Co. vs. Cop ig r Mining ie Oo Vt.. 92 
Ashe US . De Rosse Tt, » Jone ‘Ss (N. ; ) 299. 
Mead vs. Rutledge, 11 Tex., 44. 
ee ea L Cal. 392. 
Paye vs. Ford, 12 Ind., 46. 
Fessl lr vs, Love, is Penn. St. ao. 
Adams Exp. Co. vs. Egbert, 56 Penn. St., 560. 
i 


aewick. ox: Baz. 5. 


As If one party to a special contract so modify and change the 
same as to require of the other the performance of a great amount 
of additional work and labor, and the expenditure of large sums of 
money in addition to the amount required to perform the contract 
according to its literal terms, the party performing such additional 
labor and expending such additional sums of money may recover 
the value thereof, Upon a quantum meruit, in addition to the amount 
he is entitled to according to the terms of the special contract. 
Grant’s Case, 5 N. & IL, p. 72 
Curtes’ Case, vol. 2, p. 144. 
Kingsbury’s Case, vol. 1, p. 15. 


Se ) ; When One party receives the goods and property of another, 
the law implies a promise on the part of the party who receives 
to the party Whose goods and property has been taken to pray Lo 
him the value thereof on demand: and the claimant is entitled to 
il compensation for his steam hi av press, beater press, and wire. 
The law is too familiar to require any citation of authorities. 
Grant's Case, vol. 1, page 41. 
freemont’s Contract Cases, vol. 2, }. # 
Bureliel’s Case, vol. 4, p. 549. 
, SANBORN & KING, 
Claimant's Attorneys. 


924 Def ndants’ Brief. 
In the Court of Claims of the United States. December Term, 1878. 


CAMPBELL Kk. Peck) 
Us. - No. 11832 
Tire Unirep Srares. ) 
The claimant asks judgment for $55,005.63 for alleged breaches 
of a contract with the (uartermaster’s Department, dated August 
17, 1876, to supply 6,000 cords of wood and S00 tons of hay at the 
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military station at the mouth of Tongue river, Montana, assigned 
with amounts as follows: 

Ist. S40,.9S0.65 retained from contract price of wood delivered on 
account of non-de liver of the hay. | 

2d. S1,500 damages for compelling delivery of 1,500 cords dry in- 
stead of ereeh wood. . 
$d. $2,185 balance due ior property of claimant appropriated. | 
Hida. SL SOO damages bor delay of men ancl (Calis employed 11) 


cultineg anid hauling Wood DY OGiilClal Order. 
oth. STO000 damages ay compelling wood to be eut at a greater 
distance than req ured by the contract. 


lirst. The claimant admits, as respects his first cause of action, 
that he did not deliver the hay contracted for, but contends that he 
Was hol bound LO performance, because he Was prevented 

) therefrom by defendants (petition, articl 1) and he sets up 
three grounds or specifications of this defense: (1) That 11 

Wiis specially adore ec with defendants eontracting advert that the hav 
could be cut on certain meadows near the mouth of the Yellowstone 


on Port Buford reservation, the said and other agents of defendants 


()-) 


knowing that it could not be cut nor furnished from any other point, 


and that defendants’ agents prevented and prohibited claimant from 


. } ] : : 4 - _ ; ! ; ~ yes ‘ * 
euttine there: (2) that, after ascertaining he could not eut wmrass ON 
_— } ’ | 1 . } = ° bs » 
said meadows, be denied of the commandime officer of ort u- 
fore ablb escort Protector 1y) sCarching 1a] hay and procurimg If 


at other points, without which at was impossible to furnish it, and 
the officer, though deeming it necessary, refused, and thus he was 
prevented fron: performace (petition, article 5); (5) that defendants’ 
officers and agents falsely represented to him that the Yellowstone 
wis navigable to the point of delivery, and expressly agreed that 
the hay could and should be transported there from the meadows by 
boats, Whereas the river was not navigable from the date of said con- 
tract until the following May, and so he could not perform his con- 
cract. Petition, article 6.) 

(1.) The first specification is not proved, and is untrue. The con- 
tract contaius no such avreemecht as Is set yo, Mor Is there any. proof 
of it aside, while defendants’ agent, B.C. Card, whe made the con- 
tract, explicitly denies It. (220, 226). What defendants’ officers in 
the Department of Dakota knew about the eTrass in that region Or 
elsewhere is not material; but if it were, the claimant only attempts 
to show that some of them knew Or supposed that the quantity 
which he had contracted to deliver could not be procured in the 
neighborhood of the ‘Pongue River post or along the road there 
from Tort butord, except at said meadows. Admitting even that our 
agent, Card, knew this, as there was no condition that the hay should 
be cuton the Yellowstone, the matter is irrelevant. To assert the im- 

— possibility of filling the contract from: other sources is simply 

N26 absurd. The charge that claimant was prevented by defend- 
ants officers from cutting on the Yellowstone meadows figures 

more inallegation thanin evidence. The petition avers they were pro- 
hibited, but this their own witnesses deny. (171,196.) The prevention 
relied on consists, apparently, of a charge of indirect interference by 


—- 
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letting a contract to other parties and permitting them to cut the 
same grass that claimant expected to cut. As an excuse, this seems 
hardly to deserve notice. Defendants’ right to contract with other 
parties for delivery of hay is undeniable, even though the hay was 
intended for supply of the Tongue River post. The coutractor stip- 
lated for the right to cut on the reservation there (article 7), and he 
might have stipulated fora like right on that of Fort Buford, but he 
did not. He knew the custom of the region relating to the appro- 
priation by private parties of grass on public lands, and chose to 
take his chanee with others. Defendants were not bound, therefore, 
Lo put him in possession of the Tass in question, even if they had 
known he ex pected to cut it, and that there was no grass nearer to 


the place of delivery, as against other contractors already in posses 


sion. (33, 89.) 

Neither the petition nor the brief charges that any agent of de- 
fendants knowingly and willfully or fraudulently did) anything in 
the premises for the purpose of preventing the execution of this con- 
tract; but, to show that the complamet, such as it Is, has no just foun- 
dation, the facts will be briefly recited. An Indian war. was flagrant 
In the region of the Yellowstone in the summer of 1876. On July 
22 of that vear Congress appropriated means to construct a post on 
the Yellowstone river in connection with the military operations 
then proceeding in that region. (19 St.,95.)) To establish and supply 
It asa base of Operations as soon as possible was of the utmost im- 
portance. A large body of cavalry was expected to be or draw sup- 
plies from there. The chief quartermaster, Gieneral ¢ ‘ard, telegraphed 
from Saint Paul, early in August, to the quartermaster at Fort Bu- 

ford to procure hav for the new post, as he did .not expect to 
927 be able to get it by contract there. When he subsequently 

miade the present contract he sent notice of it at once to Bu- 
ford, and stated that nothing need be done as to his previous request. 
Owing to the delays In communication this notice was not received 
until.after a contract had been made in accordance with his previous 
Instructions and had been partly executed. No reference had been 
made therein to what grass should or could be cut, but the contract- 
ors, Leightonand Jordan, before the existence of the present contract 
was known, had taken possession of grass on the Yellowstone miead- 
ows, and the claimant’s agents on arrival found most of it cut. They 


seem to have fully recognized the priority of right by possession of 


the Buford contractors, and to have made no claim whatever to be 
put in possession by virtue of this contract. Nevertheless the officers 
at Buford were careful to respect any appearance.of right in the 
claimant by notifving their contractors that they would continue to 
cut grass on the meadows at their own risk. It thus appears that 
perfect good faith was maintained by defendants’ agents toward the 
claimant throughout. (204, 205, 255, 127, 128, 206, 207, 208, 209, 
914. 915, 219, 241, 255, 256, 270, 271.) The claimant could, in fact, 
have cut or secured hay enough on the Yellowstone to fulfill his con- 
tract. (254, 259, 272, 273, 274, 282.) 

(2.) The second specification is equally groundless. The contract 
expressly provides (article 8) that the stipulation for military pro- 
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tection shall CLV no foundation for any claim for any detriment 
arising from hostilitics of Indians. The post commander mentioned 
Is plainly the commandant at Tongue river; butaf it can apply Lo 
the one at fort Buford. the essential allegation that he deemed an 
CScortl Necessary is wholly unproved, ilow, MOreover, could claim 
ant have been prevented from executing his contract by a refusal of 
(general Tlazen to furnish an escort to protect his men and teams 1n 
looking for hay in a country where all his witnesses swear there was 
none? Ceneral Pazen furnished arms so far as he deemed it nec- 
essary, and this satisfied the claimant’s agents. (ia, 2oae) 


Gos (33. ) The third specification ts false and no attempt has been 
made to prove i (reneral Card explicitly denies it so far as 
he is econeerned. (225, 227, 229.) 


Aware, doubtless, of the weakness of the pretext of prevention, 
the claumant resorts toa plea in abatement thet the hay purchased 
and transported to Tongue River post to supply his deticiency was 
not worth and did not cost the amount charged as an olfset against. 
him, but-was worthless and was not used (article i}. 

Comparison of these averments with his previous averments In 
articles 4 and 6, and the statements of his witnesses, involve him 
in the awkward dilemma of having tried had to prove that under a 
contract to deliver S00) tons of “good merchantable hay ” he had 
intended to procure it from meadows on which the YTrass Was worth- 
less for that purpose, and the alleged prevention of which-constitutes 
his dain eTlevahce ahd cause of action. Whether the hay Wials 
worthless or was used does not concern him. so long as it was ered- 
ited to him under his contract. | 

To show threat he Is overcharged 11) the Cost, Withesses are asked cls 
to the necessary cost of cutting, baling, and transporting the hay, and 
they give answers stating the cost variously from SLLO to 8130 per 
ton (oa, ot, 82,92, 105,111, 120). The testimony, as will be seen, Is 
general, contaming little or no explanation of how the conclusion 
was reached, and wholly ignoring the extraordinary conditions 


under which the transportation lad = to be performed. The aetual 
facts are set. for » detail in the testimony of Lieutenant Penny 
and General Hazen, and an explanation given of the various cle- 


ments necessary to be considered im determining the cost where it 
Was hot directly meurred tor the hire and Support ol private teas 
(2p, 260, 261, 262, 266, 274 te 279. 2SO. 290). 7 

Second. Acclaim of SI per cord in addition to the contract price, 
SS.60, Is made on 1,000 cords delivered for alleged extra work in 
cutting, hauling; and delivering dry wood by order and direction of 

the post commander, : 

IZ9 The contraet calls for delivery of 6,000 cords of “ wood soft 

— .. wood,” In such quantities and at such time as the receiving 
officer may require (articles 1,2). In the delivery one-fourth was 
required by the post commandant to be delivered as dry wood, and 
Claimant insists that by the contract he had a right to deliver all 
ereehh Wor vl, The contract description Is not specie. Dry soft wood 
is * ood soft wood,” unquestionably, but is green wood. = wood ” 
within the meaning of the contract? The claimant understood per- 
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fectly that he was contracting to supply fuel for immediate use at a 
new post where there could be no supply of seasoned wood on hand, 
and that green wood is not “ good ” for that purpose. No one would 
use It when seasoned wood could be obtained. We admit, of course, 
that the wood to be supplied might be cut, and was no doubt ex- 
pected to be eut, in the vicinity of the POSt | and if there had been 
nothing but green wood there to cut and the receiving officer had 
called for a delivery before such wood could be cut and seasoned, 
the contractor could not be held to account for furnishing the best 
wood that could be obtained. The court, we submit, should con- 


struc the contract by reasonable intendment in view of its object 


and the cireumstanees of the case. Hlere. then. when the eontractor 


reached the post was a force of six hundred men (39), in need of 


Immediate supply of fuel. There was abundance of timber which 
had been felled by the Indians or had otherwise become seasoned 
and fit for use within a moderate distance, and the commandant 
required no more than was right and reasonable under the contract 
in calling for sufficient dry wood to supply the actual wants of the 
post, while permitting three-fourths of the quantity to be cut and 
supplied from the green timber, which would thus have time to be- 
come seasoned before it should be needed. 

But conceding that under the contract green wood only was to be 
delivered, there Is no cause of action. Then, as in Hawkins’s case 
(12 ©. ©., 181), the fact would be that the contractor submitted to an 

authorized requirement of a subordinate agent and furnished 
950 better material than the contract provided for, when, as the 

court there say, he should have refused and brought his action 
for breach of the contract if persisted in, or should have given proper 
notice that he would not deliver it under the contract at contract 
price, but should claim such compensation as the material was 
worth. Here also the contractor, readily submitting to the wishes 
of the post quartermiaster, kept silence as to anv claim for greater 
compensation until long after the delivery of the dry wood, allow- 
ing the defendants to go on upon the supposition that they were in- 
curring no eXtra EXpense until it was too late for them to recede, 
and then springing upon them a claim for greater compensation 
than had been agreed upon. ‘These acts the court held an estoppel, 
and the Supreme Court affirmed the deeision on the same erounds, 
(96 U.S., 689.) 

The damage claimed, moreover, is exorbitant, as may be judged 
from the fact that 350 cords of the dry wood were not cut by the 
contractor, but were bought of other parties, who cut, hauled, and 
delivered the sabe at the post for s per cord. BES 152.) it is 
testified for claimant that he paid 81.75 per cord for cutting green 
wood, and 25 cents more for dry, and that the 1,150 cords cut by 
claimant was obtained at different places within a radius of two 
miles from the adjutant’s office. (152.) Lieutenant Randall testi- 
fies that about 3500 eords of it was cut within the half-mile cirele 
(255) and that the adVverage haul Wiis about ra mile and cl half. (251.) 
The opinion of claimant’s witnesses, given as to the distance of 
lAVerage haul at which 6 000 cords of preen wood could have been 
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obtained varies from one mnile to one mile and a half, so that the 
excess. of average haul of dry wood, if any, Was not over one-fourth 
of a mile, but the ICrense of labor Is more than counterbalanced 
ly the fact thysit +] eord ()] dry wood could he carried AL a load, cls 
against three-fourths of a cord of green. (195.) There was proba- 
bly no inerease Of Cost from this requirement, all things considered, 
but at all events 25 cents acord on 1,150 cords would cover all there 
could have been. ; 
>] Vhird. It is claimed that defendants appropriated eertaim 
hay presses and baline wire of the contractor, and used or 
rendered the same worthless, and that a balance of $2,153 1s due 
thereon, 

The claimant admits he has been paid for the wire (L115, 114), so 
the only question Is us to the horse power cna steal hay Presses. 
These were shipped to Fort Buford by the contractor when he ex- 
pected lo carry oul liis levy contract. [Tix agent asked PeCrmiisslon 
to land and leave thenr at the Host 1 charge of the quartermaster, 
who stated to him that he should want to use them, and would rent, 
or, if authority could be obtained, purchase the engine. The agent 
was desirous of selling, and now says he refused to rent, but the 
quartermaster did not so understand him. (112, 252.) Authority 
to purchase was wot given, but the steam) press was furnished by the 
quartermaster to be used by Leighton and Jordan, and was used by 
them. The horse-power press was also so furnished, but was found 
defective and was not used. © In June, 1877, the presses were still at 
hort Buford. In December, 1576, the quartermaster offered to pay 
S210 for use of the steam press (115), which said agent) refused, 
Claiming 81,746 as the value. Ino June, IS77, however, when paid 
for tie WILe, he offered Lo take S10 per day for use of the press. 
(260, 267, 279, 285.) 

It seems plan on these facts that no more than the fair value of 
the use of the steam press Is recoverable : anal ads HO evidence of this 
hiss heen C1Ven hy claimant. Ho WOPre Can be recovered than defend- 
ants were willing fo pay. Claimant had notice In December, 1S76, 
that defendants bad vot through using his machines, and as he had 
aright to tuke them away at any time after leavine them, and did 
not, he cannot charge defendants with any deterioration of the prop- 
erty which is not shown to be the result of unreasonable usagwe, and 
ot. this there is no evidence. | 

lourth. It is charged that in October, 1876, the post commander 
at ‘Tongue river ordered that petitioner should not eut nor haul 
wood cul within cee mniies of the adjatant’s office, whereby IS teams, 

including wagons and men, had to remain idle for 21 days. 
932 whose time and labor were each worth S85 per day, to elaim- 
ants damage SI S90. ) , 

The order of October turns out to be the venera] order establish- 
ing the reservation issued by Colonel Miles, the commandant. Sep- 
tember 11, 1876, some time before the contractor’s arrival there, and 
containing a prohibition of cutting timber on the reservation as 1s 
usual in all such CSCS (| 1 P54). It forbade Lrespass ()}] the publie 
land there, but, of course, did not apply to a contractor authorized 


*> 
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to cut wood for the public use, nor was it so construed by the post 
commander, General Miles (40). But the eharge is that in his tem- 
porary absence it was so construed by Major Whistler, who was left 
In command, but this he denies (244). Randall may have se con- 
strued the general order, but he had no authority in the matter, as 
is conceded. But, admitting even that Major Whistler said that the 
order apphed to the contractor, the damage claimed is not proven. 
Mason was the first of the contractor’s agents to arrive at Tongue 
River post with some teams and men, September 19 (05); Coy ken- 
dall arrived with others on September 23 (33), and MeLean arrived 
with others September 29 (98). As soon as Mason arrived he had 
an interview with Colonel Miles about the wood supply, and noth- 
Ing was sald about any ten-mile limit (57). Covkendall did the 
same (57), and no reference appears to have been made to such an 
order. About September 26 Coykendall located and commencod 
building winter camps (61) about. half a mile from the post as the 
most convenient place to get wood outside of the half-mile limit 
When McLean arrived, Septem ber 29 he found the contractors were 
cutting dry wood (97). At this time Colonel Miles seems to have 
been absent, having started for Fort Buford (35). MeLean says (98) 
he spoke to Randall on September 30 about putting the force just 
arrived at work, and that Randall presented the written order, and 
said he would enforee it, and that Whistler afterwards said the same. 
That about October 6 he saw General Miles about it at Glendive 

(WO) and as he did not return at that time cannot state how 
959 long the work was delaved. His testimony, however, tends 

to fix the stoppage as extending from September 50 to the 
return of General Mites (about October 10), but-in this he is con- 
tradicted by Covkendall and MeAseill, who say that the stoppage 
commenced about October 20 by. order of Randall and Whistler 
(59, 120), with a loss of about ten days’ time (40,121). MeLean 1s 
probably correct as to dates, as he had principal charge of the busi- 
ness, and the question, then, is, did eighteen teams of the contractor 
remain idle for twenty-one or for ten days from September 50 on 
account of such order? Is it reasonable to suppose they did when 
1,500 cords of dry wood were required, as to which there was no 
question of distanee raised? The voucher of November 25 (15%) 
shows that between September 50 and that date 2,108 cords were 
delivered, of which 1,200 were of dry wood. Did they await General 
Miles’s return before cutting and hauling that? It would have 
taken 1S teams more than ten days to haul that quantity, and if 
there was work which they had consented to do under the contract 
which could have been done they cannot hold detendants hable for 
stopping because there was some other work which they could not 
do. Most of the time after September 50, moreover, they were oc- 
cupied with building their winter camp, thus employing the teams 
and men in their own necessary preparatory work (1058, 152), and 
Randall and W histler both testify that they observed no cessation 
of the work by the contractor, and the former says expressly that 
he hauled dry wood, as it is reasonable to suppose he would do 
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(231, 244). Covkendall says the dry wood was cut and hauled be- 
Iweelh September > and October 25) (55). 

But if the court should consider that there was any delay caused 
for whieh claimant ean recover, the damage is overestimated. The 
petition Claims delay of IS teams twenty-one days at So per davy per 
term. His witnesses come down to ten days, and, though they 
claim there were 17 or IS teams so delayed, the evidence shows there 

were not that number 1 October at thie post. Mason arrived 
Of there with nine teams September 19, Coykendall brought 

three more September 23, and McLean started McAsgill from 
Buford with If more; but ou the road he was attacked by Indians, 
and lost Lo head of horses and mules, The feahis heing two-horse 'o) i 
mule teams, this would represent a loss of six teams. At all events, 
if MceAseill brought in all lis teams on October 1, there were but 26 
teams of the contractor at the post. Thirty more teams came in No- 
vember, but were not employed on this work (151). Mason and 
loley, two of the toremen, were Immediately started with teams to 
Buford for supplies, and were engaged all that month in hauling 
supplics to the post, having with them 20 teams (65), so that ap- 
parently but six teams were left for work at the post, and these, if 
really kept from work by the defendants, would) have cost the con- 
tractdr, by his own computation, for ten days, $500 (49, 53, 58, 90, 
35. 62. 187). 

hifth. [tis claimed that in consequence ofa written order, dated De- 
cemmber 19, IST6, prohibiting the contractor from cutting green timber 
Within three miles from the mouth of Tongue river, he was damaged 
810,000, by beng compelled to cut all of the 6,000 cords an average 
distance of 4fomiles farther from the cantonment than required by 
the contract. (Contract, article 14.) 

The SetTbLe legal objection presents itself in this Case US 1 threat of 
the requirement of dry wood, We concede the order was contrary 
to the terms of the contract. . But, as the courts have repeatedly held, 
thre Contractor could have. refused to obey it, and held defendants 
liable for the damages resulting trom so preventing his performance. 
But if he elects to submit to such unauthorized requirements with- 
Out Proper hnetice that he will demand mcreased compensation Or 
Will claim “damages, he will be estopped from thereafter claiming 
that the work was not done under the contract and for the contract 
price. (Hawkins vs. United States, 96 UL S., 689; Francis vs. United 
States, 96 U.S... 358.) 

The order was served on Coykendall, who was in charge for the 
contractor at the post, and he says merely that he obeved it (43, 123). 

McLean returned to the post January 17. and saw the order, 
QD but seems to have made no objection (102). [le Says they 

complied, because they knew the military would enforce it, 
but that, as the authorities cited hold, is no excuse. They were not 
bound to submit to the wrongtul interference of the local officers, 
ania if they did they Cahlhot hold defendants linble. (CGaibbons rs. 
Lonited States. S Wallace. UO: Revbold Vs. lL nited States. lo W a l- 
lace, 202; Morgan vs. United States. 14 Wallace, 531: Whitesides vs. 
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But if damages-were recoverable they are not proven. The record 


shows that 2 408 cords were delivered before November 25, and o42} rd 
cords were received after that, and on or before December 31, 1876 > 
‘ eyo ‘ : =; 
(155, 159). Whether they were cut before the order does not appear, : | 


nor does it appear when the remaining 3,249} cords were cut, ex- 
cept that it is testified by MeLean and Coykendal that when they 
left the post in January all the wood but about SOO cords had been | 3 
cut (162-165). It is essential to the elaim that by this order he was ; 
compelled to cut wood at a certain distance, that it be shown how 
many cords were so cut after the date of the order, and this had not 
been done. As to the SOO cords there is no evidence when and where 
they were cut. On June 50, 1877, a voficher was made out for all < 
the remaining 35,2493 cords as received, but for aught that appears 
as to the SOO cords, they might have been bought of other parties by 
the contractor and turned in under the contract. If the court, how- 
ever, should find reason for any just inference that that or any other 
quantity Is proven to have been cut by the contractor after the order 
outside of the three-mile limit, it would have to be determined what 3 
is proven to be the extra expense of hauling that quantity the addi- é 
tional distance. The witnesses for claimant fix the average haul of | 
the wood under the contract at from a mile to a mile and a half, 
and the actual average haul at from three miles to three and a half, or 
an excess of about two miles (99, 44,101). They also give their 
opinions of the worth of hauling a cord as from 75 cents to $1 per : 
mile (44, 159, 59, 102, 176, 194), and the hire of a team as 88 : 
936 per dav (40, 100, 121, 176, 185). Taking the latter as the 
more reliable basis of calculation, and assuming that Mason 
is correct in fixing the proportion of loads per day from each point 
at four to ten (179), it would take one team 80 days to, haul the SOO 
cords from e shorter and 200 di avs, Or an excess of 120 days, from 
the longer, and at SS per di: av the extra. cost would vs SOGO. The 
charge of 88 per day was based on the peculiar conditions of this 
case, the remoteness of the post and the distance, difficulty, and ex- 
pense of transporting supplies by land.. The probability is that the 
hauling was done in May and June, 1877, after navigation on the 
river had opened, so that the cost of a team then was no doubt very 
much reduced. 
The petition should be dismissed. 


Be en Rar a ea REL ON os 


THOMAS SIMONS, 


Assistant A florney (rene ral, 
997 7 he Report r’s Statement of the Case. 


The following are the facts as found hy the Court: 
I. Whenever a month is named in these findings, the year 1876 
is intended uliless otherwise specially stated. 
Fort Buford is situated in latitude 48° north, on the north bank 
of the Misseuri, nearly Opposite the mouth of the Yellowstone, in 
the center of a reservation of 30 miles square, and in the ordinary 
route from Tongue River cantonment to the cast. | 
Bismarck, the nearest settlement, is situated on the Mussour!, | 
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where the Northern Pacific railroad crosses that river, about 220 
miles below Fort Buford by land and about 380 miles by the river. 

Tongue river joins ‘he Yellowstone on Its southern bank, Li2 
miles above the yunctio. at fort shee The nearest settlement 
to Tongue River junction is Bozeman, ini Montana, 500 or 400 tiles 
distant. With the exception of the miners in the Black Hills, the 
section of COUNTY between Bozeman and Bismarck was. 1 IS76, 
occupied only by the military and by bands of hostile Indians. 

Powder river enters the Yellowstone on its southern bank, about 
LO mites Selaw the Tongue River junction. About 60 miles below 
Powder River junction ix Glendive, on the north side of the Yel- 
lowstone, rom ort Buford ice (rlendive thie distance is ral Milles. 

In the autumn of 1S76 the Missouri was navigable between Bis- 
marck and Buford. In the Yellowstone there are rapids known as 
Wolf's Rapids, 5 miles below Powder River junction, and = other 
rapids known as Buffalo Rapids, between Powder River junction 
and Tongue River junction. In ordinary vears the Yellowstone 1s 
navigable as far as Tongue river between May and August, and is 
relied upon to supply the posts on that river. The year 1876 was 
a year of unusual rains, and boats in that vear went above Tongue 
River junction; butthe river was not navigable above Powder river 
after September loner above Crlendive sfter September ZA). After 
Septem be r 29 no boat siete vct to (rlendive. rom that time 
throughout the Vear fre iv! ht was sent ~ the Yellowstone from [ort 
Buford by Wagon tr InSpOrt ition. 

I]. In the vear IS76 a state of war existed throughout that 

region. ‘The massacre of General Custer’s troops took place 
955 about 125 miles from Tongue River post. After that fight, 

Sitting Bull crossed the Yellowstone with part of lis force 
at the mouth of Powder river and the rest Crossed at or near Glen- 
dive. 

General Sheridan thereupon ordered the establishment of a can- 
tonment to accommodate cl regiment ot cavalry and.a foree of In- 
fantry at or near Tongue river, and directed supplies for the, winter 
to be taken ther \ post was also established the same summer at 
Giendive. Generai Card was at that time chief quarterniaster of 
the Department, with headquarters at St. Paul, in’ Minnesota. 

The Yellowstone Valley lh id been the usual Winte r home of the 
Sioux Indians, but its occupation by U hited States troops preve ‘nted 
them from wintering there in 1S76—77. They had no winter home 
that season, and kept constantly moving about. Ordinary supply 
trains going from Buford to Tongue river without an escort were 
exposed ty) great dd; lige, although parties did COTE through with- 
out molestation. 

In August of that year Colonel Fors wth, of General Sheridan’s 
stall, reporting that no hay could be procured on the Yellowstone, 
CXCOPT heal r the mouth. ())) the * Dig Meadows.” 1) ort Buford 
reservation, about 12 miles from the fort, there Was 2YTass crowing 
suitable for making about 1,000 tons of h: ay. This was the tract 
rete rred to by ¢ ‘olonel I: ‘orsy th. 

On the 9th of August General Card telegraphed to the quarter- 
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master at Fort Buford: “Ifave hay cut for Tongue river. Will 
want large quantity. Tlow much ean you secure? Will send bal- 
ing press. How much can commissary get in addition to his con- 
tract ? ” 

General Card invited several contractors, among whom was the 
claimant, to make proposals for supplying hay and wood at Tongue 
River cantonment. The claimant, who was then a resident of Keo- 
kuk, lowa, made proposals for that purpose, which were accepted 
by telegraph on the 22d August. 

On the same 22d August the regimental quartermaster at Fort 
Buford wrote to General Card that he could procure about 200 tons 
of hay for Tongue river, and on the 24th August he telegraphed 
him to send two baling machines and rope enough to bale 400 tons 
of hay. 7 
Onthesame 24th August General Card wrote from Saint Paul 
939 to the assistant quartermaster at Fort Buford, through General 

Hazen, the commanding officer at that post, that he had 
made a contract for hay with the claimant, and that it wouid not 
be necessary to provide hay for Tongue river at Buford, and that 
consequently he would not send up a hay press. 

II. On the ’6th or 27th of August the claimant, who had pro- 
eeeded from Bismarck to Saint Paul for the purpose, had an interview 
with General Card, at which the contract for supplying hay and 
wood at Tongue River cantonment, dated August 17, 1876, was exe- 
euted and interchanged in form, as set forth in the claimant’s peti- 
tion. | 

At the same interview General Card was informed that the claim- 
ant would at once send men and machines to Big Meadows to cut 
the hay known to be there, and would at once send on, to be for- 
warded by boat from Bismarck, hay presses, tools, materials, and 
supplies. General Card replied that it was late in the season, and 
le hoped no time would be lost. The claimant answered that he 
had two boats of his own, and should procure others if necessary. 
The General offered to do all he could to assist the claimant, and 
also to direct the quartermasters at Fort Buford and Tongue river 
to ald him in filling the contract in every Way they could CONSIS- 
tently with their duty. The claimant said that he had no personal 
knowledge of the condition of the Yellowstone, but from reports 
made by officers of the army he Judged it to be as navigable as the 
Upper Missouri; in which case he would have plenty of time to 
transport the hay by steamer. The only doubt was about Wolf's 
Rapids, and he should provide ra boat above the rapids and a boat 
below, and transter the hay at that point. General Card at that 
time supposed that the claimant would be able to ascend the Yel- 
lowstone as far as Glendive, but he made no reply to the claimant’s 
sald statement about steam navigation, and did not aderee that the 
claimant should be able to transport the hay by water. — 

At the time when the said contract was entered into the cost of 
eutting and curing and baling hay on the said Big Meadows, and 
of delivering it at points on the river where steamboats could load, 
was $27 per ton of 2,000 pounds, rope and baling machine being 
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that train up the Yellowstone, and that he wished it to make a 
thorough examination of all the country between Fort Buford and 
Tongue river, and te cut whatever hay could be found; but that the 
country was full of hostile Indians, and the men were unarmed and 
would not go without an escort; and he asked General Hazen to 
furnish ah escort for the train. The eeneral retused the escort, and 
suid that he thought the clanmants contract could not be fulfilled. 
The agent then asked for arms for the men. General Hazen gave 
them ten guns. The agent immediately ferried the teams, men, and 
tools across the river, and on the afternoon of the 7th the train pro- 
ceeded Up) the Yellowstone. At Glendive the claimant's agent de- 
manded ah escort ot the eommandant cit thisat Post, The comumand- 
ant refused the request, but offered permission to accompany the 
Government train to Toneue river, which would leave in about 
twelve davs. The agent pushed on without escort, and arrived at 
Tongue river on the 25d September. 

The agent miade or a0 efforts to find @rass fit for hay, [le searched 
throughout the valley of the Yellowstone and eh the Tongue 
river country for DU or 40 miles without finding any. While at 


t| 


brou 
‘Tongue River cantonment he asked the commandant for an escort 
to go with his men into the country round that post to find hay. 
The commandant refused to furnish it. The agent then returned 
to Fort Butord and informed General Hazen of the result, and said 
that he could proceed no further im ex cuting the contract Without 
il military escort. , 

On the 12th October General Hazen informed the assistant ad- 


} 


jutant-general at Saint Paul, by letter, that the claimant’s agent had 


returned with all lis having implements and of the demand 
942 for a military escort, and further said that he was satisfied 

that the claimant did not intend to do anything with the 
hay. 

Vy. The elalmant delivered ho portion ot the day “ander his sald 
contract. (on or about the Zist ¢ etobe ra neral Ci ra selit orders LO 
General Hazen to supply the deficiency and to transport it by 
wagons, and to keep an account of the expense and report the same 
to Department headquarters. This order was received by General] 
Hazen on the th November. 

A portion of the deficiency was purchased at Tongue River can- 


tonment at the contract price. Eleven tons were also purchased at 
the same place at the rate of SoU per ton. The rest of the deficieney 


was made up from the said hay cut and baled at Big Meadows by 
Leighton & Jordan, and amounted to 501,541 pounds delivered at 
Tongue River cantonment, Costing al Meadows 327 per ton of 
2.000 pounds. 

‘he 301,341 pounds of hay so delivered at Tongue river were 
transported thith ff General Hazen. <As soon as he 
rect ived Gen ral Card's order ot the 2Ist of October he set about 


= 


cy by (directions 


; , } 
he transportation wagons at lis post belong- 


constructing racks for 1 
Iso endeavored to hire private trans- 


liye Lo the Gaovernment, and he a 
portation, The hav was carried in several trains, the first of which 
lett about the 17th November and the liaist about the 20th December. 
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The trains were mixed tras, each consisting of from 40) to OV 
wagons and transporting other Government supplies as well as hay. 
About: two-thirds of the hay was transported in hired wagons and 
about one-third in Government wagons. The hired wagons were 
two-horse or mule wagons, each capable of carrying 2 400 pounds of 
hay. Phe Government wagons were s1x-mule wagons, each capable 
of carrying from 4,500. to 6,000 pounds. 

It does not appear that an accurate account was kept of the time 
actually oceupied in the transportation of the hay. The hay wagons 
were mixed in the trains with wagons containing other supplies. 
All the wagons were billed at Port Butord for Glendive only. At 
Glendive they were detained for making Up new trains with Gov- 
ernment supplies for Tongue river, and were forwarded thither from 
(ilendive under direetion of the-assistant quartermaster at the latter 
The round trip with a hey train from Fort Buford to Tongue 
River cantonment and back might reasonably have been 
945 made in twenty davs at any time between the 17th Novem- 

ber, IS76l and the middle of January, Si i. ae 

It is not shown that the defendants were put to any cosi for the 
Government wagons employed in transporting said hay which they 
would not have been put to had the wagons rested at Fort Buford. 
The defendants contend that they are entitled to compensation for 
the maintenance anid Support lL TOUTE enely day oft each (jovernment 
six-mule team emiploved mn such transportation at double the rate 
allowed to a private two horse or mule team fora day's service In 
the same. If the defendants are entitled to ahy compensation for 
such mamtenance and Support they are entitled to it at the rate so 


post. 


contended for. | 

Two hundred thousand eight hundred and ninety-four pounds of 
said hay Wai deliver | ul Tongue river by hired Lealils. Keach hired 
team cost the defendants SE57) per day and rations and forage. 
Kach such team required en route forage to the amount of 560 
pounds of hay and 400 pounds of oats and 22 rations. The hay so 
consumed cost the defendants at Fort Buford. 87.56: the oats. $9.37: 
and the rations, S14. 

It is not proved that thy hav, oats, and rations so consumed en 
route were transported 1} private WaQotts. [lad they been so trans- 
ported the cost ofthe transportatis }} of the amount of each kind neces- 
sary for each private team would have been, of the hay, $28.84; of 
the oats, SZO.60; of the rations, SIG-A4S. 

Vi. Phe said Beater press and the sald steam hav press, shipped 
as aforesaid by thie claimant Hom Bismarck to lort Buford, arrived 
at the latter place in good condition before the midd'e of September. 
Mach was the property of the claimant. The claimant’s agent, on 
their arrival, asked the regimental quartermaster at Fort Buford for 
permission to land them and to have them protected, The quarter- 
Master assented to the landing and offered to protect them. and pro- 
posed to buy them for the purpose of using them in baling hay if 
he could get authority to do so. He also proposed to hire them in 
case he could not get such authority. The claimant’s agent accepted 
the proposition to buy them and refused the proposition to let them 
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for hire, and left the machines in charge of the quartermaster in 
order that he might apply for authority to buy them. The quar- 

termaster used the machines under the defendants’ contract 
M44 with Leighton & Jordan in baling the hay cut under that 

contract, and left them exposed to the weather on the east 
bank of the Missouri, where they became dilapidated. ~The claim- 
ant demanded pay for the value of said machines; but the defend- 
ants refused to pay for more than the hire of the same. It does not 
appear that said machines have ever been returned to the claimant. 

VII. There was no military reservation at Tongue River canton- 
ment when the said contract was signed, but 600 men were stationed 
there. On the 11th September an order was issued for the reserva- 
tion of an area of land 20 miles square, determined by a linedrawn 
10 miles north and south of the meridian, through a point at the 
mouth of Tongue river, and 10 miles east and west of said meridian. 
The cutting of timber on the reservation was prohibited by said 
order. | 

The cantonment at Tongue river was situated about one-fourth of 
a mile south of the junction. All the wood within it, whether grow- 
ing or dry, was cottonwood. On the Tongue river, near its mouth 
and below the junction on the Yellowstone, within the reservation, 
there was a large body of growing cottonwood. With this exception 
there was very little green wood on Tongue river within the canton- 
ment. It was necessary to go five or six miles from the post to find 
much green wood on its banks. 

There were also about 1,500 cords of dry eottonwood on the res- 
ervation. Some of this was timber that had been felled by Indians 
for the purpose of feeding their horses on the bark of the small 
limbs. These trees were scattered all through the other timber. A 
part of it Was In one patch of about 25 acres that had been deadened 
by fire. The rest consisted of dry standing trees or of drift-wood. 

At that time 6,000 cords of green cottonwood might have been cut 
Within a space of frony half a mile to a mile and a quarter from the 
adjutant’s quartersat said cantonment,and within from three-quarters 
of a mile to a mile from the quarters first established by the claimant, 
to be hereafter more particularly noticed. | 

Had the claimant been allowed to eut preen soft wood in such 
space he could have entirely fulfilled his agreement touching wood 

in said contract before January 10, 1877, and the necessary 
945 expense which he would have incurred at Tongue river in cut- 

ting and delivering the wood according to his contract would 
have been at the rate of 85.08) per cord. 

An agent of the claimant arrived at Tongue river with 9 teams 
and 382 men on the 19th September. He reported to the command- 
ant, who directed him to cut some dry wood, and referred him to the 
quartermaster for the amount. The quartermaster said they would 
want 1500 cords of dry wood, ‘The agent re plied that it would cost 
more per cord to furnish dry wood than green, and that, as he ex- 


i ; 
pected a person soon with more authority than himself, he would 


not take the responsibility of furnishing dry wood. 
On the 23d of September the foreman who was to superintend the 
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cutting, and who Was the person so referred to a- having more au- 


thority, rived with 3 more teams and S more men. Ile said that 

nsTy Varnish drv wood. thay 

iI would he a oreal deal HLOVe OX PeNsive to furnish (il \ WoOoU Sean 

eon, and he objected to deing it. The quartertnaster Tiststed, 
| nish 1500 cords of dry wood. 


however, that he should | i'n | 
The claimant’s agent theteupon did furnish, as a part of the said 
G.000 cords, 1.500) cords of dry wood between the 2th September 
and the 25th October. The necessary expense which he meurred at 
Tongue river in cutting and delivering at the cantonment the said 
1.500 cords ot drv wood was &o,040. 

I orde) ice provi t¢ Orr LTISI thie clemency of the SCuSO)) the 
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iver, and thre quarters were erected 


de oof itn the laree body of growing cottonwood al- 


(oT) thie hovtliy slide oO Tl 1 tt) L iy 
ready referred to. There was a cook-house, a building tor the men, 
<to] room ane office, slid about LO spill cabins. All were built 
Of lous, echinked and daubedct, with Lint POOTS, The CCS] of these ie 
provements Wa SSA : 

Chip or about the Ot hy Septem be I’ the Claimants agent Was ne 
formed by Colonel Whistler, temporary commandant at the post mn 


«© allowed to eut 


' 


we ay Me ' ete ces i] ERE Es | See 
ereel timber withil @ space ol [4) hgtes TPOM) the a liutant S oflice 11} 


is i 
t- } | +] ca , + oe ] ] , 
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} ] } S| , . . 
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P’ ek ‘ t } " 
en anes sii t 
() 1 ] ) ‘ 4] ra’ 
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" , 7 ; 1] ; Ls 2 4] ops ‘ 
‘hh Cras] ahi \iles, Wlio Was Liiedid at Crit rates ©. Al fire tle’ ol 
. } . , . ] } a> . 7 
lias leaving, the houses In the quarters were all built. roofed, and 
} } >. Sn ' } 
Chilkead CYve Dot WhHiGllV COlpiet 
i 
) | | ] os Pal } 
(On) ©) Bom fat | (i Cr the foreman mh charge ot the claim- 
. ’ ; , ; ; : } } , 
4 * eel . ; as ork | > w ; s» ¢ i. . , s+ i. " ' . 7% 
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" es . ° . — . 1 . . . 
| vy ’ ; ‘ , j ) , 4 . ‘ ae i.» ary 1. = s* ‘ ’ " + . ‘ 
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about three miles distant from them. The old quarters, when aban- 
doned, had no market value, and were valueless to the claimant. 
The new quarters were necessary. Being farther removed from the 
station they were constructed so as to afford protection against In- 
dians. ‘Phey were finished in November, and cost $1,300. 

On the 19th December General Miles, in writing, prohibited the 
claimant from eutting green timber within three miles from the 
month of Tongue river. 

By reason of the delays to which he was subjected and of the ae- 
tion of the defendants’ agents in preventing him from eutting green 
( circle of one-half a mile 
from the adjutant’s office of the satd post, the claimant was, without 

fault on his own part, prevented from performing: his said con- 
a ie tract, as he otherwise woul lL before the 10th January, 1877. [n- 
clement weather and deep snow came on long before he could 
complete it. No work could be done after the 15th January, 1877, 
until spring. The claimant could not STAZEe his stock nor obtain 


ae. ] . ee oe ee 
solt Wood oO said reservation outsicd . 


. ie ie ): . 
forage or iiay for it there. ahici WW: is obliged tod cf] scharee 12? teams and 
7 } Iieat av | Lee] lyr or] | t | ” ‘37 Ps as) ff ) ? " ‘} | f ) | 
Z) men that had been brouegtlit there at reat CNPCist til Tq) Sell 
} ° ’ 4 1s ; } B. ; 
them orek to Dismarek..- At the Plne Wiel) work Wiis StOp pre “| In the 
° ons } . a } , ; . é —- 
Wihter oO cords of wood had been cut, of which 2.750 had been 
delivered and 2.250 had been accepted. 
: ea a ; +] ‘ ' lrir } 
1) the spring Polliowlng other teams were hired to complete the 
M ‘ i 


contract. The last delivery was made on the 28th June, 1877. 


} 
_ 


fn CORSE MuUCchec ot Sell orc rs the CGlatmant was obliged to haul 

3,300 cords of orreel wood a Create! distance than he would have 
‘a ] . } ’ } i , . . 

been oO} 11g ec LO haut the same bad he been atlowed to cut it outside 


- hed f° : } ] ae oe : ge dl F aaa see “3 re* .* 
Oi a circle of one-half mate from. said aAdyutaHnts post, Phe addi- 


tional eost of such CONUS haul mecurred at and hear Tongue River 
station Was at the rate of Sb.O05 per cord. 
VIET. Phe defendants denicd that they were bound to pay the 


claimant for any part of the 6.000 cords of wood so turnished more 


i 
than the contract price of 88.65 per cord, amo tng, 19 the agegre- 
cate, to SO1L900, They claimed the right to apply | vards the pay- 
ment of said aggregate the <um of $45,980.63 which they said was 
the difference in cost between the contract price of said hay pur- 


chased to supply the deficrencies at Pongeue river and the actual cost 
of the same. TheScerctary of War ordered that the claimant should 
be paid the sum of SLOV9.57 as the balance found due him by the 
quartermaster, but, in order that he might bring suit for the recovery 
of citi alleged balance. that ay should ane) be requir | tO exrecute a 
receipt in full of all demands under Hie: contract, Shereupen. the 
claimant was paid the said sum of S1O.91.5 id gave receipt there- 
for in the form prescribed by the Secretary. 

IX. If the defen launts were not authorized to deduct from the con- 
tract price of thre wood some prey of the cost of the deficiency in the 
hay, there is still due and unpaid to the claimant on the contract for 
supplying he wood S40. 950,65. 

If the cle fendants are ¢ ntitled ice apply tO 1c pPaiVvirre nt of the wood 
any part of the cost of supplying the deficiency in the hay, they are 


—— 


eee 


pelbatins 


— 
pt Re he 
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entitled LO apply thereto S40 S.19, the cost of 501.541 pounds 
WES of hay at $27 Dy I’ ton, and $167.75, the differenee between the 

COST of 11 tons at Sov per ton and the same amount at $34.75 
per ton, and S$8.190. the cost of the hire of the private teams which 
transported the hay from leort Buford ine) Tongue never *- iD al] 
= | y Al VAR . 

It the defendants are entitled to apply to the pave of the wood 
the cost at Fort Buford of the forage and rations used and con- 
sumed by the said private teams while transporting the hay, the 
amount of the Sol hie 

If the defendants are entith | LO cp} ly to the pavinent of the wood 
the cost at Fort Buford of the forage and rations used and consumed 


was 31,510.20. 


by the Government teams while transporting the hay, the amount 
of the same was $905.10. 

If the defendants are entitled to apply to the pavinent of the wood 
the cost of the transportation of the forage ana rations <0 used and 
consumed while transporting the hav, the eost of the transportation 
ofthe amount used and consumed by the private teains Was $3.0) 17.28, 
and of the amount used and consumed by the Government teams 
Was 82,775.04, 7 

The Claimant, by reason of the said suspension of the work in 
October and November. was obliged LO keep his teams idle at an ex- 
perse to him of ST560. 

The value of the said Beater press was 8587, and the value of the 
said hay press was. 81,746. : | 

Ifthe claimant is entitled to recover by reason of the delivery of 
the place of green wood, the excess of the cost of the 


dry wood it 
1500 cords of dry wood so delivered was S015. 

If the claimang Is entitled fo recover damages for the breach of 
the defendant mn refusing permission to cut wood within one-half 
mile of the adjutant’s post, the amount of such damage was $6,835. 


949 Court of Claims. 


CAMPBELL Kk. PECK ) 
Us. ' No. 11832. 

| Tne Unxtrep Starrs. J 

The court, having considered the requests for findings of facts 
made by the claimant and by the defendants, respectively, finds the 
following facts upon the evidence, in addition to those already found 
in this case: 

| X. 
(Allowed at the request of the elaimant.) 

There was no market-rate of transportation from ort DButord to 
fongue River cantonment during the autumn and winter of 1S76- 
(4, except so far as the following facts tend to establish one: In 
Septem ber, IS76, the defendants, on their own invitation, received 
proposals from contractors for such transportation, of which the fol- 
lowing is an abstract. The firm of Durfee & Peck, named in the 
abstract, is a copartnership firm, of which the claimant is one of the 
members. | 
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(Allowed partly (1) the request of thie claimant, partly On the request 
of the defendants, and partly on the suggestion of the court.) 


At the time of the signing of the said contract between Genera] 


Card, ehiet quartermaster of the Department of Dakota, and the 


claimant there was no grass.in the valley of the Yellowstone suitable 
7I—170 
ie ‘ 
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for making hayexcept On) the sald tract at Dig Meadows and on some 
stnaller tracts, which Were subsequently cul for de live ie, Vy al ‘Tongue 
river and charged AGAlhist the clanmant by the (uarte rinaster Cren- 
eral. All the rest had been destroved by the Indians. These facts 
had been reported to General Card officially, and were known by him 
Wie 1} he made the sit contract vos tha clalmant. Phere Was SOTnC 
upland prairie on the Missouri, above the mouth of the Y« satpro 
but this was thinner than the bie Adow {rrass, and Was,'in aken 
POSSESSION of and cut 1 mohton ali Jordan 11) Octobe g 

At the time when the satd contract was s1ohed both the claimant 
and (icneral Card SU fpr | threat there Wis ho Vvrass on thre Vellow- 


*. \ SS ar 
stone, except that at [3i: VIeadows, suv it was then intended by 


° j a? } j | t : : : F 
both that the seid contract should be executed by eutting the 
erass on the Bie Meadows which was afterward cut by ae Ki 
Jordan under anthorit tv derived from General ¢ ‘Sad. Chis was the 


only crass on or near the Yellowstone from which, after thi ceatira! 
of this elaimants leads at ort Dutord., if Wials pore Lotte “aly le ice) make 
ion from which it was) practi- 
liveries commence at Toneue 


hay. aid the only OTass in) thisat ~C 
eable to make it-in time to have the de 
river on the Ist day of October, the day named. in -the contract for 


¢ 
{ 
? 
j 
i 


the COMIMehcCcemMment ol the delive rles. 
G5] rE 
(Allowed at defendants’ request. ) 


The communication referred to in the last paragraph of finding 
l was not received at lfort Buford until Septem ber b. [t took ordi- 
narily from a week to two weeks for a communication from Saint 
Paul to reach Butord.as the mail left Bismarck but once a week, 
amd it took six days to get to Buford from that point. There was a 
telegraph from Saint Paul to Bismarck only, 


AIL. 
Vilowed on defendants’ request.) 


When the contract was made General Card had never been in the 
Yellowstone region. Althoueh he did not know personally how 
much grass there was standing on the Big Meadows, he supposed 
there was a large quantity. In the communication of August 24, 
mentioned im the second finding, General Card LAaVe directions that 
contractors should be supported in every just and needful way. 


». | ite 
\llowed at the defendants’ request.) 


Although the formal agreement in writing was made with Leigh- 
ton & Jordar, ()}) the POT; of Augu ~ the SCasOl) Was So far advanced 
and the Mmereencv so 2reat that 68 Contractors had been previ ously 
told to begin and hurry on the werk, and had been prosecuting it 
vigorously for SIX or st ven days before the written agreement was 
made. | | 


river. The agent then returned to shai 
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XV. 
(\llowed on the defendants’ request.) 


The only notice which General Hazen is shown to have received 
from General Card of the contract with the claimant is as follows: 

On the 24th of August, in the letter of that date already referred 
to, General Card wrote: “TT have made a eontraet with Durfee & 
Peck for hay and wood at Tongue river, so that it will not be neces- 
sary to provide at Buford any hay for that point, and I will not, 
therefore, send up a hay pre ss.” 

This letter Was received on the ith oft Septembe r, seve ral days 
after Leighton & Jordan had commenced cutting the grass on the Big 
Meadows. The guard mentioned in the third paragraph of finding 
[IV was stipulated for by the contractors 1n their proposal ot August 
29 to prevent the hay from being destroyed, and was on the ground 
when the claimant’s agent-arrived at the Big Meadows on the 7th 
Septem ber. The following Is a COPY of that portion of General 
Hlazen’s letter of the ith of September, by which he informed (;en- 
eral Card that the claimant. in his opinion, would he unable to tur- 
nish the hay contracted for: 


“Two out of the last three contracts made for hay by the quarter- 
master’s department at this post have failed from the faet that the 
great difficulties of getting hay in this country were not understood 
Vv the contracting parties. | 

The arrangement with Mr. Jordan, representing Mr. A.C. Leigh- 

ton—the only one of the three referred to who fulfilled his 


} 


952 contract—to eut hav here was made upon the authority of 


the chief quartermaster, and he is How, after considerable CX- 
pense, well engaged and progressing in the work. 

‘The lateness of mr season, frost having already appeared, the 
mistake in expecting that the Yellowstone will much longer afford 
any reliable means of tr: LnSspol ‘tation, the reporl ot all parties that 
no hav can be cut in the vicimity of Tongue river, lead me to be- 
lieve that to stop Mr. Jordan’s work now is to mterrupt the only 

] 


+ . . . . i? , 
malicious Means of gett 1g hi LV al ali at thie new post. 


‘T would recommend that hay presses still be sent.” 
XVI. 
(Allowed on the request of the defendants.) 


The claimant’s agent first arrived at Big Meadows on the morn- 
Ine ot the ith ot Septem ber. Ile Saw Leighton, one of the firm. of 
Leighton & Jordan, and asked him on whose authority and for 
what place he was cutting the hay. Leigl ton reps lied that 1t was on 
the authority of General Hazen and for the cantonment at Tongue 

ator and saw General 
Hazen , and asked hin on whose nuthor ity r i iehton ray Jordan petbaicdes 
cutting the hav on the Big Meadow. Ge neral Hazen answered that, 
by a letter from General Card, he was authorized to let the hav in 


open market, and he had let it for the cantonment at Tongue river. 


—— 
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The agent told General Hazen that he was the agent of the claim- 
anit, who held from General Card the contract to fur LIS sh hay for 
that cantonment, and that he fully expected to cut the hay on that 
meadow, and that that was the only hay that he knew with which 
to fill the contract. It does not appear that General Tlazen made 
‘any reply to this statement of the agent, or that the agent In any 
othe ¥ Way aSsC ted il right to the Yass (>)) said meadows Ol} hehalf of 
his principle as against Leighton & Jordan, or requested to be put 
into Posse ssion thereof, or intimated that he then desired or expected 
to cut hav in that vicinity. Ile did state his intention of sending 
his haying force to Tongue river to try to fill the contract there. 

The contract with Leighton & Jordan, referred to in paragraph 2. 
of finding TV, suthorized them to cut 1,000 tons of hay on points 
Within 30 miles of ort Dutord, and without cutting on the Big 
Meadows they could not have executed 


AVII. 


(Allowed at defendants’ request. ) 


It was not customary for the commandant at Buford to furnish 
ahh escort farther than Glendive, the next Post, There Were but 
from thirty LO lift men at the post, and General TTazen did not 
deem it necessary to furnish protection to the claimant’s party from 
his post further than to supply them with arms. General Hazen 
was of opinion that the claimant could not get the quantity.of hay 
contracted for in the vicinity of Tongue River post. The claimant 
sent men and teams to Tongue river at three different times, as they 
arrived from Bismarck at Fort Buford. The appheation for an es- 
cort at Glendive was by the second party or train, consisting of three 
Leains nia elolit men. Glendive was a small post for the protection 
of Grovernment freieht landed there, because it could not be carried 
farther on the river, and it does not appear that there was sufficient 
force. there to furnish an cseort fur the bi tached parties of the claim- 
ant:-but the commandant did, on the oceasion referred to, send a 
squad of trom five to seven men with the claimant’s party as far as 


Custer creck. half way to Tongue river. The commandant at 
Hoo “Longue river retased to furnish the escort referred to in the 
seventh paragraph of the fourth finding, because he had no 


animals, and his command was so small for the work he had to do 
that he could not furnish an escort or animals, antes Miles being 
at that time in the field. This request was made about the 2d Oc- 
tober. li Wiis about the Pth Octobe 2 i thai; cil the init ig rvic W with (reh- 
eral Hazen reterred Lo in the seventh paragraph of finding IV took 
place. The claimant’s agent informed General Hazen in that’ iiter- 
view that he had searched the entire Tongue river CcOUnTrY Over, and 
that it was impossible to get hav there, and that it would be 3 Hn pos- 
sible to fill the —— of the contract unless they co Id buv hay Or 
use the hay that Leighton & Jordan had ent. General Hazen there- 
tpon wrote the following letter to the assistant adjutant general; 


wee them before he bevins Lo i] 
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“ Hreapquarters, l’r Burorn, D. T., October 12th, 1876. 

“Sir: Mr. McLean, of the Tongue river wood and hay contract, 
called to see me to-day. fe has brought All their having imple- 
ments out of that country, and has put all their force to cutting 
wood. Their talk about buying hay cut here, on the telegraphic 
authority of General Card, L now believe to be moonshine, in order 
to gain time and deliver the wood and then go to the courts for re- 
lief. 

“T think the people Up there are compelled to take wood for ae- 
tual use. They talk about buying 300 tons to bale and haul by 
Wagons. 
“The hay here, baled, would cost them at least $25.00 

OE RO sa at eats ea aia ee ua: 

“Tt will take 20 days to make the trip, and, with a ton 


each to a 2-horse team, f@ 85.00 per dav. will cost —. pO.oood OO 


$7500) 00 


837.000 OO 


“For which they wil] receive, |, Sy ere LO.Q00) OO 


9. Leaving a loss of ee I sas es drenlie ob . 27.500 00 
“Which is much more than the wood contract is worth, as it costs 
double What they calculate to cul it. Besides, \Ir. MeLean IS hot 
authorized LO speak for His partners, ania Proposes to LO below to 
lo anything. This will COMSUMICG SO 
much time, and the whole arrangement carrying a large loss to the 
contractors were it completed in the most favorable manner, and his 
statement that he could do nothing even in the manner proposed 
Without having military escorts, leaves me fully impressed. that 
nothing will be done, or is intended to be done, with the hay, but 
that that they do expect to put in the wood, with the full benefits 
accruing from that portion of the contract. 
‘Tam, very respectfully, your obedient servant, 
(Signed) | “W. B. HAZEN. 
“Cnlonel Oth Infantry, Bvt Mayor General, U. ‘, Al., Commanding. 


“The Assistant Adjutant General, 
“Department of Dakota, St. Paul, Minn.” 


XVIII. 
) (Allowed at defendants’ request. ) 
The quartermaster applied tO General Card for authority Lo buy 
the machines referred to in finding VI, but it was not granted. 
AIA. 
(Allowed at defendants’ request.) 
In consequence of the peculiar circumstances under which the 


transportation of the said 501.524 pounds of hay delivered ail ‘Tongue 


river was. effected, it was necessary to transport from Fort Buford 
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and the Big Meadows with each train all the forage and 


Hod rations oo for the sustenance of all the men and teams 
engaged in that service, including as well those employed in 


transporting ais “hie delivered, and their supplies for the return 
trip as we Jl as that to Tongue river were necessarily carried with 
each train all the way until needed for use. The hired teams were 
hired for the round trip. 

‘Conelusion of Law. ; 

That the claimant Is entitled. leap ase reudsons set forth in the 
opinion of thie COUTE. tO have anil recove ‘fron i} the defendants the 
su of forty-three thousand One bundy | ‘ nal thirteen dollars and 
sixty-three cents. 


955 (Court of Claims. 


(‘CAMPBELL K. PECK 
US. L No. 11852. 
Tue Unrrep Srates. J 


Davis, J., delivered the opinion of the court: 

On the 26th of Augwust, 1S76, the claimant and the chief quarter- 
Mi ister ot the Departine hil of Dakota, Ct) by halt of the ae f 7 Cite 
aul’s, in Minnesota, whereby the 
Claimant agreed to furnish to the defendants, at or near thie mouth 
of Toneue river, in Montana Territory, SOO tons of hav, the delivery 
LO beoin Oth or before the Ist October. anid also 6.000 cords Of om od 

isc of failure on his part to deliver any of 


ond ye “| cL W ritten COHLrPACE af Saint 


soft wood, and that in ¢: 
the supplies the defendants might supply the deficieney, and 1 

anv moneys Which might be due him from them might be used by 
them to pav t the difference in cost. The defendants, on their prart, 
agreed that the 6,000 ¢ ‘cords of wood might be cut on any part of the 
reservation af Ponguc river outside of a eirele of half a mile from the 
adjutant’ office at that post, and that they would pay the claimant 
for thi hay at ate of S54.70 per ton, and for the wood at the 


ot mS Oo i eCOre 


The claimant failed to deliver the hay, and the defendants sup- 
plied Treen with about 160 tons, which was enough for thei 


wants. The claimant cut and delivered the 6.000) cords of wood, 
the eontract-price for which amounted to 851.900. The defendants 
elaimed to apply to the pave nt of this the sum of S40,.980.63, which 
they sad Wiis this difference 11) COst to them betwee! |} the contract- 
price of the amount of hay delivered to supply the deticieney and 
the sum they actually paid for it, and they offered to pay the claim- 
ant SLOOL937 in full -for the 6,000 cords of wood. The elaimant 
refusing to refusing to receive this in full, the ease was referred to 
the Secretary of War, who directed the “ap Sggneeriadg Creneral to 
pay the claimant. the said sum of 810,919.37, as the Di partment 
could allow no greater sum, and that. in order that. the elaimant 


1 


might bring suit for the recovery of the alleged balance, he should 


‘ 


be required to receipt for the amount iis found due and allowed lyy 


onieie ig te hes " d, % en te ip taba ty RAT Bey =~ 
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the War Department, and would not be required to execute a receipt 
in full of all demands under: his contract. The payment was made 
and the receipt eviven In accordance with the terms of this order. 

The claimant in this action seeks to recover— 

ist. Phe said sum of 840,980.63, which is admitted to be Gue him 
on his wood contract if the defendants are not entitled to apply to 
the payment of the contract-price of the wood the difference between 
the actual cost of the hay and the contract-pl ice of the same. 

Yd. The difference between the cost of cutting and hauling 1,500 
cords of dry wood and 1,500 cords of green wood, the claimant hay- 
ng been required by the defendants’ agent to deliver 1.500 cords of 
dry wood asa prart of said 000 cords. 

Od, The loss to the claimant by reason of his teams remaining idle 
for ten days while the defendants’ agent was deciding on what part 
of the reservation at Tongue river he would be allowed to cut. 

4th. Compensation for the injuries which the claimant suffered by 

reason of his being required to cut 3,300 of said 6,000 cords 
Yoo ata greater distance from the adjutant’s post than outside of 
a cirele of one-half mile distant therefrom. 

These claims are made under the contraet. The claimant further 
secks to recover In this action— | 

oth. The value of a steam hay press and of a beater Press, his 
property, which came into the pOSSessIon of the defendants’ agents 
at Fort Butord, and which they used there, and which, so far as 
appears, are still in their POSsession., 

We will consider these claims in their order. 

I. The claimant contends that his contract to deliver hay at 
Tongue river, though general in form, was in fact (and was under- 
stood by both parties LO be), a contract to deliver certain Specific hav, 
to be cut from a place known as Big Meadows, near Fort Buford, 
and to be transported thence by water to Tongue river. Tle main- 
tains that he has the right ice prove conversations which took place 
between himself and the quartermaster with whom the contract was 
made at the time of its signing, which, he says, substantiate this fact. 
[le further contends that it was dangerous for transportation trains 
to travel during that season in that seetion of the country without a 
military escort : that his ceontract GAVE hidan the right LO such pro- 
tection to the extent of the power of the post commander: that he 
demanded such protection from the commandants of three different 
posts, and all refused to furnish it, and that he was thereby released 
from his obligation Lo deliver hav under the contract. 

The defendants maintain that the claimant cannot by parol evi- 
dence vary or explain the written contract, and that the refusal to 
furnish an eseort did not relieve the claimant from his obligation tO 
deliver the hav. 

The question how far parol evidence may be introduced in actions 
at law to explain written contracts affords as wide a range of con- 


flicting authorities is ellis subject tliat Caulk Come before a court. 
Happily this court Is required by law to look to the highest Federal 
tribunal for its guidance, and, when it finds light there, is not ¢x- 
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pected LO look elsewhere. The fenera | doctrine of the common law 


on this point is tersely stated In a recent opinion of that court: 

“A written contract merges all pres lous negotiations, and is pte- 
sumed Wn law LO GX por <= | he faaaeid understanding of the pra rties. it 
the contract did not ex press the true agreement, it was the claimant's 
fol] V to have slened ii Tlie COuUrt Cahnotl be LoVe rned by il nv such 
outside considerations, Prey lous and Ci] tCTL porary | Pabbsaclions may 
be-very properly taken ito consideration to ascertain the subject: 

‘Jnatter of a “conti oa atid the SCHSe in) which the parties niay have 
Lis 3 }) PPhicuda Phas, OtUt MOL to ater Oy miod iy the plain language 
which they have used.” Brawlev’s Case, 96 ULS., 175-4 


The ease Of bradley, plaimitilh a @GPrror, is. The Washington, Alex- 
andra anid ( FOOL LOW) Steak Packe { 4 ompany, de fend his In error, 
Io Peters, Sg: explains Whit the COUrt mean when thre Vv speak of the 
“subject-matter of a contract and the sense-in which the pred ties may 
have used particular terms.” 

On the 1th November, 1851, the plaintiff im error entered imto 
the following written agreement with the defendant in error: “ I 
aevree to baa the st ani bout rank] in until the Sidney Is placed O)) 
the route, to commenee to-morrow, 2Oth mmstant, at S35 per day, clear 
of all expenses other than the wages of Captain Neévitt.” The Frank- 
lin was placed on the route on the 20th November, and continned 
running until the oth December. Navigation was then closed by 

ice, and continued closed until the oth February, 1852. The 

Yor . Sidney was placed on the route on the 7th February. TI 

owners of the Franklin sued in assumpsit to recover the per 

diem Contract-price for the Franklin up to and including the 6th 

hebruary. In order to explain the subject-matter of the contract 

and the sense in Which the parties used the particular terms, brad- 
t. 


| } ’ al : 47 : “ ag 
lev offered t prove certain facts which are recited in the Op Mion oO} 


le 


the Supreme Court. The court below retused to permit these facts 
} rat q ' . ° ° e e ‘ . 
to be Proved, Phe Supreme Court, in reviewing the decision of the 


} | } . ? } . ' . . . 
COUTL DCLOW, laid down thie tollowing } TOPosit LOS ? 


‘Ttus a principle recognised and acted upon by all the courts of. 
Justice as a cat ule In the construction of all contracts, that the 
hitention of the ae - is to be inquired Into, and, if not forbidden 
by law. is tO ay ae vated 


In giving effect toa written contract, by applying it to its proper 
subject-matter, extrinsic evidence mav be admitted to prove the 
circumstances under which it was made, whenever, without the aid. 
of such evidences : such clpoy) cation could hot be made 1) the partic- 


i 
les | oe ) 
A Ppiving: these principles to the particular case, thev said: * [lad 
the evidence been received it would have disclosed the following 
state of facts: that the route mentioned in the Contract Was one on 


which the plaintith in Crror | ransported passengers and also the 


mall; that the steamboat Sidney mentioned in this contract was 
designed to perform this service; that the Franklin was wanted for 
the Siibiie Purpose | Lire the Sidney Wiis thie hn al baltimore for the 


. 
’ 


purpose of being fitted with her engines and equipments; that, 
although the transportation of passengers and the mail was carried 


¥ 


JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AT. 633 


by the plaintiff in error by a steamboat while the river was open, 
vet when the river was closed by ice so that navigation was obstructed, 
the plaintiff in error then transported passengers and the mail all 
the way overland to Fredericksburg; that when the river was thus 
obstructed, the plaintiff in error did not and could not use a steam- 
boat; and that all these facts were known to the defendant in error. 
We think this evidence ought to have been received, because it 
would have tended to show, by the ‘circumstances under which the 
contract was made, what was the intention of the parties; and, in 
the language of the rule which we have laid down, that the contract, 
without its aid, could not be applied to the proper subject-matter. 
‘ The subject-matter of the contract was not merely the 
steamboat Franklin; but the steamboat Franklin under the ‘cir- 
cumstances under which it was hired. The parol evidence, then, in 
this cuse was admissible; because, without its aid, the written con- 
tract could not be applied to its subject-matter.” 

In order LO determine whether these principles are applicable to 
the present case, we must first ascertain what the findings show to 
have been the subject-matter of the contract between these parties. 
Having ascertained that, we shall be in a position to determine 
whether they can properly be taken into consideration in construing 
the contract and In applying it to its subject-matter. 

The following propositions are clearly established by the find- 
Ings : 

Ist. Prior to the Vvear 1S76 the Sioux Indians were in the habit of 
wintering in the vallev of the Yellowstone. Jn the summer of that 
year there existed between them and the United States a state of 
War, made memorable by the massacre of the cvallant Custer and 
his command. Soon atter that appalling event it was determined 
to maintain a cavalry and infantry garrison in the heart of the 
Yellowstone, at its Junction with Tongue river, and another garrison 
at Glendive, about one bundred miles lower down the river. The 

short summer season was already far advanced when this 
958 decision was reached. The proposed new settlement at Tongue 

river was five hundred miles removed from any settlement 
which could furnish supplies or teams for their transportation, and 
still further removed from a market. 

2d. Cavalry garrisons at remote stations are ordinarily supplied 
with hay cut froni neighboring Government lands. On the 9th 
August, 1576, the chief quartermaster of the Department of Dakota 
ordered the grass On a tract ealled the I lo Meadows, about twelve 
miles from Fort Buford (which is situated opposite the junction of 
the Yellowstone and the Missouri), to be cut for the use of the garri- 
son at Tongue river. The order went by letter to the regimental 
quartermaster til kort Buford, who, on the receipt of it, contracted 
with parties there, by the name of Leighton & Jordan, to cut the 
sald grass for that purpose; and, in pursuance of that contract, the 
L2Trass was curt accordingly. In the emergency the quartermaster 
also wrote to several contractors, aMong whom was the claimant, 
Inviting proposals for supplying hay and wood at Tongue river. 
The claimant made proposals which were accepted, and on the 26th 
SU—170 
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August the contract on which this suit is brought was assigned at 
Saint Paul. 

od. At the time of signing sald contract there was no grass mn 
the valley of the Yellowstone suitable. for making hay, except on 
the said Big Meadows, and on some smaller tracts which were sub- 
sequently cut for delivery at Tongue river, and charged against the 
claimant by the quartermaster. ATL the rest had been destroyed by 
the Indians. These facts had been reported to General Card, the 
chief quartermaster of the Department, and were known by him 
when heonade the said contract with the claimant. At that time 
both the clarmant and Creneral Cat supposed there Wis no Tass Ob) 
the Yi llowstone, ePXcept at Die Vleadows, ana it Wills then iitended 


by both that the said contract should be executed by cutting the 


, “Sn } . | 4 : : : sy ? . ; 
vrass on the Bie Meadows, which was afterwards cut by Leighton 


& Jordan under authority derived from General Card. ‘This 
was the only grass on or near the Yellowstone from which, 
after arrival of the claimant’s teams at Fort Butord, 1t was practi- 
cable to make hav 11) tiyave ice have the 7 liveries begun (>) the | st 
day ot October, the day nathied in the Contract for the commence- 
ment of the deliveries. | 

Ith. At the time of signing the contract the claimant told the chief 
quartermaster that lee did it under the expectation that the trans- 
portation between Fort Buford and Tongue river could be made by 
water; to Which the quartermaster made no reply. At that time 
thie chief quart rhaster head reasoh to believe threat the Yellowstone 
Was not navigable above Glendive, but he did not communicate it 
to the claimant. Both parti s then knew that if the transportation 
could not be made all the way by water, the transportation alone 
would cost the claimant a sum far beyond What he Was to recelve 
for the hay when delivered. In pomt of fact, the river was not 
navigable as far as Tongue river after September 1, 

oth. Conatil tha Oth. September the Clatmant or his agents did hot 


know, aid l Ld nO. Peas of knowing, tliat the (Pass OF) the Dig 
Meadows was being ‘eut by order of said chief quartermaster. On 
that day i large of the claimant’s men and teams arrived at 
Mort Buford from Disimarck, about two hundred and fifty miles dis- 
tant, for the pu of cutting the grass on the Big Meadows, and 


found Leighton & Jordan cutting it under the said contract made 
with them bv order of the elief quartermaster, It was then too 
late for the claintant’s agents to return to the settlements with his 
teams and men, and obtain hay there in time to commence the 
deliveries within the contract term. The claimant’s agents made 
vreat exertions to find @rass in the vallevs of the Yellowstone and 


1 


ri’ . - . ; . .* '\ ‘ ; a ] + > + Y 
Longue rivers, but tailed to do SO, CXCeEDT for a small ayount. 


Qyg Thi bea with W\ hich the deficienes Was supplied Was toa small 


_ extent furnished trom grass cut in these vallevs, and princi- 
pally from the said hay made at Big Meadows for Tongue river. 
These are the principal facts.in this ease. Thev leave on our 
minds no doubt that the subject-matter of the contract, so tar as if 
related to hay, was hay to be cut by the claimant on the Big Mead- 
OWS: the same hay Which was Cul by Leighton X Jordan under ahi 
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agreement made with them by authority of the same quartermaster 


who contracted with the claimant. Guided by the principles laid 
down by the Supreme Court in the two cases we have cited, and by 
their mode of applying the principles to the faets in the case in 
Peters, we are of opinion that the facts which we have recited must 
be taken into consideration in construing this contract, and that 
they establish that it was a contract for cutting and delivering that 
particular hay. The claimant was prevented from doing this by 
the act of the defendants. Upon the general principle that where 
one party to a contract prevents the other party from fulfilling his 
agreements, No damages for the breach Cal be recovered, we are of 
opinion that the defendants wrongtully withheld from the claimant 
so much of the pray for the wood as they maimtained was the dif- 
ference 1n cost between the contract price of the hay and its cost to 
them. | 

This conclusion fully aecords with the substantial justice of this 
case. In a time of pressing emergency the claimant responded to 
the Governments call by placing his means and his energies at their 
service With unusual promptitude. In eleven days from the sign- 


Ing of his contract a large force of men, with all the requisite teams 


and tools, mowers, and presses, had traveled 250 miles over the 


rough roads of an unsettled country and presented themselves at the 


Big Meadows tor work. In eleven days more a like force, with the 
requisite means for cutting and hauling wood, had traversed the 
then dangerous country of the Yellowstone and arrived at Tongue 
river. If, in addition to the loss in bringing his forces to Fort 
Buford in vain, the ietter of the law were to require this court to 
tine him over $40,000 for the non-delivery of 150 tons of hav, a 
great Injustice would be perpetrated. The authorities in the War 
Department were sensible of the value of such energy and zeal on 
the frontier. “Bemg doubtful as to lis legal rights, instead of de- 


-ciding his claim adversely in the ordinary binding way, they took 


from him an unusual form of receipt, in order to leave him free to 
pursue his remedies here. 

It is due to the officers who acted for the Government in this 
matter, to say that there is absolutely nothing in the record to war- 
rant the strictures which were made upon them in the argument 
of the case by the claimant's counsel. It was their duty, in an un- 
usual and pressing military exigency, to spare no effort and omit 
no precaution, in order to prevent the new station at Tongue river 
from being without supphes when winter should set in. If, in the 
steps taken to insure this, two contracts were made applicable to the 
same thing, the defendants, when their contract with the claimant 
fell through nl Consequence of their own act, were subjected LO ho 
expense which they would not have been subjected to had the con- 
tract with the claimant never been made. 

The view which we have taken renders it unnecessary to consider 
whether the condition of the Yellowstone, whereby navigation was 
made impossible, affected the claimant’s liability to perform his 
contract, or whether it was affected by the repeated refusals to fur- 
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nish military escort,or what amount the defendants would 
960 have been entitled to retain if their views of their rights had 

been sustained. It is proper, liowever, to remark that the 
findings show that the claimant is entitled in any event to recover 
several thousand dollars on this branch of fis case. 

[]. The claimant's contract required him to deliver 6,000 cords of 
wood sott wood, The quartermaster éul the post required him to cut 
and deliver 1,509 cords of dry soft wood as part of it. The claim- 
ant’s agent objected at first. but eventually delivered the required 
amount of dry wood, asserting a right to payment ata higher rate 
than for so much green wood. 

We think the claimant must ly pal for the dry wood at the same 
rate as the green wood. Tongue River Station was anew station, Ina 


high latitude, where winters were long and severe. These facts 


were known to the claimant: and as both the green wood and the 
dry wood were cotton (Or soft } wood, and nS the Contract Is silent ()})} 
the subject, we think it reasonable to construe it as authorizing the 
defendants to require so much of the whole as was Intended for the 
first winter’s consumption to be delivered ina kind of soft) wood 
capable of immediate use, provided such wood could be found within 
the authorized distance. 

Ii. When the claimant’s agent had finished eutting and hauling 
the dry wood, the commandant was absent. The claimant could 
have proceeded focut green wood from without the reservation : but, 
in the belt that Oli the commandant ’s return he would be allowed 
to cut within the reservation, he preferred to wait. [lis teams were 
therefore lle of lis OW) choice, We think he Cannot require the 
defendants to COomlpensate him for this voluntary idleness, 

LV. The claimant’s contract permitted him tocut the wood Oi) alti 
part of the military reservation at Tongue river, outside of a circle 


of one-half of a mile from the adjutant’s office at that post. He 


was required to cut and did cut and haul 3,800 cords, more than 
halfia mile from threat Post, and Claims damages for this breach of 
the contract. 

From their arrival at Tongue river up to the 25th October, the 
claimant’s men and teams had been employed in cutting and baul-— 
ing the drv wo rom the 25th October till the 4th November, 
they Were hille, DECANE 11} the absence of the commandant ho wood 
eould be cut within the reservation. On the return of the com- 
mandant they were allowed to cut, and did eut and haul the tM) 
cords as stated. The claimant was put toa greater expense by 
reason of this; but he aequiesced in the order of the post com- 
mander, and cut the wood outside of the line where his contract 
required him to cut it, and hauled and delivered it without com- 
plaint, and made no claim to be paid for it until the defendants 
proposed tO pray the wood contract by the damages Ol) the hav COll- 
tract. The claim which he now sets up Was an afterthought. With 
some hesitation we have reached the opinion that these facts bring 
the present case within the principles announeed in Francis’ case. 
96 US. 509, and that the chumant is not entitled to recover on this 
account. | 7 
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V. The defendants’ contract with the parties who cut the hay at 
Big Meadows required that the defendants should furnish the ma- 
chines for pressing and baling it. They had no such machines at 
Fort Buford. The claimaat, however, had forwarded thither two 
machines in the expectation that they would be used in this hay 
contract. Not being so used he asked permission to store them at 
Fort Buford. The quartermaster assented, and offered to take 
charge of them. He also proposed to the claimant’s agent to buy 
them if he could) get authority from his superior, in order to use 

them in baling the hav at Big Meadows. Hie further pro- 
Y6Ol posed, in case he could not get authority to buy them, to hire 

them. The claimant’s agent refused to let them for hire, but 
offered to sell them. The chief quartermaster of the Department 
refused permission for the purchase, but the agent had left. Fort 
Buford before the answer came, and it was never communicated .to 
him, 

The contract with Leighton & Jordan required the defendants to 
furnish the machines for pressing and baling the hay. There were 
no such machines there except those belonging to the claimant. 
Without further communicating with the claimant or his agent, the 
quartermaster at Fort Buford used the claimant’s presses for that 
purpose, and when he had done with them, left them on the banks 
of the Missouri, where they now are in a dilapidated condition. 
The chumant demanded pay for the machines at their value. The 
defendants refused to pay for them assa purchase, but offered to pay 
for their use. The claimant refused to accept this, and brings this 
sult. . 

Qn the principles laid down by us in Mason's case, at the present 
term, we are of opinion that the action can be maintained, and that 
the claimant is entitled to recover $387 as the value of the beater 
press, and $1,746 as the value of the steam hay press. 

Judgement will therefore be entered in favor of the claimant for 
the sum of $45,113.63. 


QD On Motion. 
Court of Claims. 


CAMPBELL Kk. Peck’s Admiunistratrix ) 
» No. 11832. 


Tue Unitrep STAates. j 


Us. 


Drake, Ch. J., delivered the opinion of the Court. 

Qn the 7th of November, LSii, Campbell IK. Peck instituted this 
suit in this Court. 

On the 10th of February, 1879, he obtained judgment for $45,115.63, 
from which the defendants appealed. 

At no time until now was it made known to this Court that on 
the ist ot August, 1S7S, he filed ra petition in bankruptey and Was 
adjudged a bankrupt, and that John W. Llobbs became his assignee 
1 bankruptey. 

In the schedule of his property the said Peck set forth the claim 
involved in this ease in the following terms: 


ee Le. Cre 
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“Closes in Action. 
et Bs Unliquidated claims of every nature, with their estimated value. 


“G Claim against the Government of the United States of America 
on account of contract with B.C. Card, chief quartermaster or com- 


missioner for Departimne nt of Dakota, of date August ba, L576, held 


by KE. F: Brownell as collateral, 857,000.” 


C)n) the 2 of December, Sa, the said Peek died lntestate, and 
on the Sth of that month ITelen A. Peek became his administratrix. 

On the 19th of January, 1880, the Supreme Court of the United 
States allowed ler to be substitute’ for Campbell K. Peck in the 
CuUSe. 

Before tuat time the suid Tobbs, iL> usslvnee of Campbell ly. Peck, 
applied Li the Supreme Court to be substituted for him 11) the Cause, 


but the motion Wilts denied ()T) the ground that the Proper notice of 


it had not been given to the administratrix. 

Qn the 2d of March, 1Ss0, the Proper notice having been viven, 
the assignee renewed that application, which, on the vd of that 
month, was denied by the Supreme Court upon the following 
grounds, stated tm the opinion of the Court: 

“Ttais evident from this brief rehearsal of facts that there is a con- 
Lroversy about the disposition of the procecds of this elaiin between 
the creditors for whose benetit the claimant made the appropriation 
referred to diel the ASSIONOC 11) bankruptey. This lx cli orfeinal and 
separate controversy, distinct from the merits of the case on the ap- 
DOULS, and we are not disposed, evel if we have the power, to take ft 
up in this collateral way and decide upon the rights of the parties, 
which We would probably be obliged Lo do if we granted the motion 
now made by the assignee. The latter has lain by ever since Au- 
vust, IS7S, when the claimant was declared bankrupt, and allowed 
the case to YO Ol} in his name, at his CXPCHse, and under his direc- 
ton and hiahagement, or that of the creditors for whose Use he Wis 
prosecuting the claim. Costs and expenses have been incurred by 
them, and arrangements have been made with counsel which have 
nut least some title to equitable’consideration ; and Injustice night be 


done if we should pow, by main force, without going into an original 
Investigation, Which, to say the least, would be of very doubtful pro- 
priety, place the assignee in control of the enuse. Krom the papers 


laid before us it appears that the district court has already assumed 
partial yurisdiction of the matter; and as that court ean do full jus- 
tice between all the parties, we think it better that the controversy 
should be disposed of there or in some other tribunal having orig- 
Inal jurisdiction mn such matters than by this Court in a collateral 
way. : 
G5 The Supreme Court affirmed the judgment of this Court, 
and on the 22d of April, ISSO, its mandate of affirmance was 
filed here, in which the order appears substituting the administra- 
trix of Campbell IK. Peek and directing this Court to allow an addi- 
tional amount of $2,660 to the claimant. 
On the dist of March, 1SS0, the said John W. Hobbs filed a mo- 


JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AL. 63 


tion in this Court to be substituted as claimant instead of the ad- 
ministratrix, and that motion is the subject of the present contro- 
versy. 

It raises the simple quest ion, W bis hi party is entitled by law to 
become the claimant on the record, the. administratrix or the as- 
signee In bankruptcy? 

Were this question now raised for the first time in this CAaSC, there 
eould hot, as we eoncelve, be ahve room for doubt that the assignee 
had all the legal right to prosecute this claim and that the admin- 
istratrix has no legal right at all to do so. 

More than ad Vear before Pee ‘k’s death the claim hi il passed by 6 ai 
eration of law out of him and into his assignee in bankruptey; so 
that when he died it was in no sense an asset of his estate. The 
right of the administratrix could attach to no property of the in- 
testate but such as was acquired by him after he was adjudged a 
bankrupt. As to any claim he had at the time he was so adjudged, 
the title to 1t has since then never been anywhere else than in the 
assignee. 

Such being the case, shall not the assignee be made the claimant 
to prosecute his own legal claim to a finality ? Section 5047 of the 
Revised Statutes provides as follows: 

‘If at the commencement of the proceedings in’ bankruptey an 
action is pending In the name of the debtor for the recovery of a 
debt or other thing which might OF — to wae ¥ the assIgnee by 
the assignment, the asSsIOUee shall, he requires be admitted to 
prosecute the action in his own name, in like manner and with like 
effect as if it had been originally commenced by him.” 

This language would seem hardly to be open, in any part of it, 


Lo controversy. It fixes the right of the assIgnee to he substituted 


for the bankrupt in any pending suit for the recovery of anything 
which passed, or might or ought to pass, by the assignment. 

But though the right Is fixed, it Is not made the duty of the as- 
s1nee to become the plaititt In the suit. It is in Ins discretion to 
allow the suit to go on in the bankrupt’s name. By so doing he 
does not lose his rieht to whatever may be recovered: nor does he 
thereby divest himself of the title vested in him by the assignment. 

So far we do not understand the administratrix’s counsel as ques- 
tioning the views we have expressed; but thev urge that the action 
of the Supreme Court in substituting Peck’s administratrix makes 
the matter, so far as this Court is concerned, res judicata, and that 


-we, therefore, have not legal authority to remove her from the 


record and give her place to the assignee. This proposition seems 
to us untenable. | 

If the Supreme Court had specifival lv ordered us to render judg- 
mel in favor of the administr atrix we would obe ‘Vv the order : but 


such is not the tenor of the mandate. 

[t Is urged that, though that has not been ordered, vet the substi- 
tution by that Court of the administratrix does proprio vigore, en- 
title her to have the Judgment rendered in her favor. We do not 
so regard it. 

When Peck’s death was suggested to the Supreme Court there 
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was no longer any claimant on the record. In order to the proper 
decision of the cause it was necessary that there should be a claim- 
ant, and the Court, to that end, allowed the adiministratrix, on her 

OWT) cr- parte motion,to take that position. In doing so it did 
4 hot adjudge anv Colmtest Ine rig lit of any other Person , did 

not decide or hear a controversy; simply let in the adminis- 
tratrix, so that thie Case then before 11 eould there progress toa final 
and decision; and when the assignee applied to supersede 


hearing 
and take the place of the administratrix refused to allow him_ to 


dle =), 

Was that refusal a final vy lication of the assignee S right LO be- 
come the claimant, and prosecute t the suit? Let that court’s own 
Words settle that pont. Thev ayo 


this brief rehearsal of facts that there is a con- 
troversy about the disposition ot the proceeds of this claim between 
the creditors for whose benefit the claimant made the appropriation 
referred to and the assignee in bankruptey. This is an original and 
ms pParate CONLPOVECrSY distinet from the merits of the Case Of} the cpo- 
mens. anid We are hot disposed, CVC) if We have the power, to tuke it 


zs lt is evid lit vom 


i . ° . ° ° . 
Up on this coilateral WaV sunicl decide Upon the rights ot the parties, 
Which we would probably be obliged to do, if we granted the motion 
Ppco ks iidiael Ly thie asslonee, 


This was a clear refusal tO decide the merits of the contheting de- 
mands of the adiministratrix and the assignee to represent Peck 
the Cuse. lt sImply lett them cs they then stood : the former (1) the 
record and the latter not. 

But the court went on further to sayv— 

‘Prom the papers laid before us it appears that the district court 
has already assumed partial jurisdiction of the matter; and, as that 
court can do fall justice between the parties, we think it better that 
hy CONLPOVERPSY should be disposed of there or In some other tribunal 
having original jurisdictvon in sach matters than by this court ina 
collateral way. = 

These words indicate a purpose, first, to leave the controversy 
open; and second, to remit its settlement to some inferior court. 
Theretore the question of legal-right, as between the administratrix 
and the assignee fo Peck’s place in the case, was not res judicata in 
that court. 

And now what is the attitude of the matter? lt presents this 
alternative: We are to decide between. allowing the ease to progress 
heneeforth in the name ofa partly who lias hot the least le gal ne 
to the claim, or requiring it to be prosecuted in the name of a part 
in Whom the law has vested that legal right “ every intent and in 
CVET\ particular. 

If we allow the administratrix to remain on the record and -ender 
Judgment in her favor, we thereby give her legal power to receive 
from the Treasury the amount of a judgment which does not be- 
» the estate of her ‘ntestate, but to the asslgnee 1) bankrupt cy. 


~ 


long { 


On the other hand, if we make the assignee the party, the money 
will go into the hands of one, having a elear legal right to it, and 


a) 
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into the control of the district court, in which by law that control 
Is vested, and which has full power, not only over his administra- 
tion of it, but over every question which may arise concerning its 
disposition. 

Furthermore, if we do not make the assignee the party, there is no 
way to keep the fund in the district court where, by law, it belongs. 
The bankruptey law clearly intends that from the moment one is 
adjudged cl bankrupt, the administration of his estate shal] belong, 
completely and uninterruptedly to the end, in that court. There is 
not a word in the law indicating a purpose that that administration 
shall, under any circumstances, be interrupted, impeded, or shared 
by any State court. [ft is our duty to see that no proceeding of ours 
shall, in any degree, have the effeet of embarrassing the jurisdic- 
tion of the district court or afford any State court any ground for 
interfering with an administration which does not belong to it. 

When, therefore, we give the claimant’s place to the assignee, we 

do not run counter to the Supreme Court’s expressed inten- 
965 tion, but, on the contrary, carry it out by putting the matter 

in such shape that, in the legitimate forum, every right and 
every controversy may be considered and settled. 

it matters not, as against the views we have expressed, that after 
Peck’s debts and all the bankruptey expenses shall have been paid, 
there may be a: surplus to which his administratrix would be enti- 
thed. -That must depend on the outcome of the bankruptey admin- 
istration and the final decree of the district court. Were it now made 
perfectly clear to us that nine-tenths of the judgment in this case 
would take that course that would atlord no warrant for | aying her 
on the record as a claimant when she has no legal right to that 
position. If she has any claim to such a surplus, let her urge it in 
a tribunal having power to give it effect; not here, where no such 
power eXIsts. 

What we have to do in the exercise of our ordinary jurisdiction 
In this, as in every other case, is to ascertain the legal right cs against 
the United States, and to-see that no judgement be rendered here 
against the Government except upon. the basis of that right. As 
the administratrix, ih.our judgment, has no sort of legal right to 
recover a judgment in this case, it Is our duty to displace her from 
the record ; and as the assignee clearly has that right, it is equally 
our duty Lo place him on the record as claimant, so that he may 
legally prosecute the claim in his own name to its final issue, and 
recover the money to which the law entitles him. 

The motion of the assignee is sustained, 


Nort, J., dissenting: 

This motion was first made in the Supreme Court; and it was 
conceded on the argument here that it Is now renewed on precisely 
the same papers on which it was rejected in the court above. 

The Supreme (‘ourt did not decline to pyiss Upon the merits of the 
motion because of its being ci li appellate court. Such motions had 
theretofore been made-and allowed. See ¢ mardner, assignee of Joln- 
son.v. The United States (11 C. Cl’s It., 724.) The reason of the Su- 
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preme Court for declining to entertain the motion was beeause the 
‘substitution of the assignee for the bankrupt involves a controversy 
not between the assignee and the bankrupt, but between the bask: 
‘rupt and third persons, and that this controversy Comes in question 
in this suit only collaterally 

lf it was bmpro mer for Supreme (Court t to pass Upon that ques- 
tion in a collateral proceeding, it is improper for this court to do so. 
This court has no more. original jurisdiction of that controversy 
than the Supreme Court had; the controversy 1s Just as collateral 
here as it was there: and the method of trying ‘ae issue Is as 1den- 
tical is the evict hice Upson Which if Is prese hte “«l. 

It is true that in the opinion of the Supreme Court it is said 
“that the district court has already assumed partial jurisdiction of 
the matter; and as that court can do full justice between all the par- 
ties, we think it better that the controversy should be os gray of 
there or in some other tribunal.” But the Supreme Court, by the 
term “some other tribunal.’ cannot refer to the Court of Claims, be- 
Callse the Oy) ION lned) ately acl | La) Whit is quoted the words 
“haying original jurisdiction In such matters than by the court m 
it collateral] way. The (Court of ¢ ‘launs hs as 110 origin: al yurisdic tion 
‘of such matters.” that is, of controversres between assi@nees 1 
bankruptey and third persons; and the “controversy "between the 
admiinistratrix nid the bankrupt COLNeS be fore the (‘ourt of ¢ ‘la bls 

only en tt il collate Ms 7 W: iy. 
O66 [ had supposed that an assignee In bankruptey had a stat- 

uUtory riehit to be substituted as partyv-claimant In any stage 
of any suit taking the litigation as he finds it, evi onere; and [am 
aware thirst thier dave GTaVe considerations wliv such ad COULSE should 
be pursucd here; but sine the Supreme Court has decided. that such 
action should not be taken inthis case ina court where the question 
of right is collateral, [am not at liberty LO Inquire Into the weight 
of those considerations. | 

[ am, moreover, of the opinion that the mandate of the Supreme 
Court, taken in connection with the record in that court and the 
OPTION which LCCOM PRULTLES it. leaves this eourt without alternative. 
Its power and duty appear to me to be limited to entering judgement 
for the particular claimant, whom the Supreme Court, both by its 
express decision and the terms of its mandate, has decided -to be 


' 


entitled to jude 

Wg | Mndorsed liled Feb’y 15, 1881. H. K. Love, clerk, by 
erie J. Leech, cle puty. 

QOS “EXHIBIT A.” DeEF’p’ts’ Exutpit No. 16. P. T. L. 


United States of America. Court of Claims. Campbell IK. Peek 
. The Umited States. No. 11852. Petition. Filed Nov. 7, 1877 
Sanborn & King, claimant’s attorneys. 


Volume 2, with answer of Jno. W. Hobbs, assignee, defendant, in 
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U.S. circuit for Iowa, in case of Harmon & McLean v. Hobbs, as- 

signee. In equity. 
Filed Feb’y 1-, 1881. ts 
H. K. LOVE, Clerk C. C., 

iy ERIE J. LEECH, Dep. ¢. 


9G9 UNITED STATES oF AMERICA: 
Court of Claims. 


CAMPBELL Kk. Peck ) 
against -No. ——. 
THe Unrirep Srares. | 


Filed November 7th, 1877. J. R., Asst. Clerk. 


Ist. Campbell Kk. Peck, respectfully complaining, shows to this 
honorable court and states that he is a citizen of the United States, 
and a resident of Keokuk, in the State of Towa. 

2d. That heretofore, on or about the 17th day of August, A. D. 
1876, Major Benjamin C. Card, quartermaster in the Army of the 
United States and chief quartermaster of the Department of Dakota, 
then being such officer in the service of the United States of Amer- 

‘jea, and acting for and on behalf of the United States, did 
O70) make and enter into a contract, in writing, to and with your 

petitioner, Campbell IX. Peck, in the words and _ figures fol- 
lowing, VIZ: 

Articles of aoreement, entered into this seventeenth (17) day of 
August, in the year of our Lord one thousand cight hundred and 
seventy-six (1876), between Major Benjamin C. Card, quartermaster, 
U.S. Army, chief quartermaster of the Department of Dakota, an 
othcer in the service of the Umited States of America, and his sue- 
CeSssOrs in othice, tor and on behalf of the United States of America, 
of the first part, and Campbell Ik. Peck, doing business under the 
firm name of Durtee & Peck, of Leavenworth, county of Leaven- 
worth, in the State of Kansas, of the second part. 

This agreement witnesseth that the said Major Benjamin C. Card, 
quarteruiaster, U. >. A for and Qt) behalf of the United States of 
Ainerica, and the said Campbell Kk. Peck, for himself, his heirs, ex- 
ecutors, administrators, and assigns, have mutually agreed, and by 
these presents do mutually Covenaht and aeree, LO and with each 
other, cs follows: 

[. That the said Campbell Kk. Peck, lis heirs, assigns, administra- 
tors, and executors, shall supply or cause to be supphed and deliv- 
ered Lo the (Juartermasters Department til the military station of, at, 
or near the mouth of Tongue river, Montana Territory, eight hun- 
dred (S00) tons of good merchantable hay, the delivery of which 
shall commence on or betore the first day of October, 1876, and . be 
completed on or before the thirty-first day of January, 1577, and the 
deliveries shall be at the rate ot [Wo hundred tons per month. or 
POTe, until the whole quantity shall have been delivered. Also 
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(6.000) six thousand cords of ceood soft wood, or such other 
Q7 | erenter quantity of wood as may be required from time to 

time for the wants of said station during the fiscal vear com- 
mencinge July Ist, 1876, ani ending June 30th, IS77. 

fl. That the said Campbell K. Peck shall furnish and deliverat said 
station the aforesaid wood and hay between the first of July, 1576, 
and the 30th of June, 1S77, in such quantities and at such time as 
the reeelving officer may require, aus set forth In article | of this 
avrecment. 

Lt. That the said wood and hay, when delivered, shall be subject 
to Inspection on behalf of the United States, as provided for by (reh- 
eral Orders No. S7, dated headquarters Department of Dakota, Oc- 
tober sist, 18/35. : os 

[V. That in case of failure on the poeer of the said Campbell IK. 
Peck, his agents, heirs, and assigns, party of the second part, to de- 
liver any part of the supplies as stipulated by this contract, then the 
party of the first part shall have power to supply the deficiency, by 
purchase or otherwise, and the said party of the second part shall 
pay the difference in cost, and any money due said party of the sec- 
ond pra May be used and applied to such pavinent 

V. Phat payment shall be made in the customary manner upon 
the delivery of the supplies, as stipulated in article [of this agree- 
ment, provided the voucher is complete, reciting that the hay 
and wood has been inspected as required, and provided that the con- 
tractor is not indebted to the United States, under article IV of this 
agreement, in the funds furnished -by the Government for publie 
disbursement; and in theevent of the contracting officer being with- 
out funds when payment is due, then payment shall be made as 
soon’ thereafter as funds shall be received by him for that pur- 

1S, 
972 Vi. PHat the said Campbell IK. Peck, party of the second 
part, shall receive the sum of thirty-four dollars and seventy- 
five ‘cents (854.75) for eneh and CVECrY fon of two thousand pounds of 
hay sual rorlit dollars and SIXtv-five cents (88.65) for each and CVCrY 
cord of wood delivered and accepted, as stipulated in articles [and 

ITT of this agreement, and that at any time when two hundred (200) 
tons of lay ana One thousand (1 000) eords of wood shal] have been 
delivered, ISpe iocand received, a voucher Way be made up and 
payment made thereou for one hundred tons of hay and tive hun- 
dred cords of wood of the same, and thereafter for the quantity of 
hav and wood as delivered, until the last delivery under this agree- 
ment, when the one hundred tons of hay and five hundred cords of 
wood reserved shall be paid for. : 

VIL. It is expressly understood that authority is granted to the 
party of the second part to cut, for the purpose of executing this 
agreement, upon any part of the military reservation at the afore- 
said station outside of a circle ol one-half a mile from the adjutant’s 
office oft that snd Post. 

VIL. That the Said party of the second part shal] be entitled to 
military protection in the execution of this contract or agreement 
Whenever, from the hostilitiesof the Indians, it may be deemed nee- 


es 
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essary by the post commander, whose duty it shall be to furnish pro- 
tection to the extent of his power; this stipulation to give no foun- 
dation for any claim against the Government for damages from In- 
dians, or for apy detriment arising from their depredations or hos- 
tilities. : 


IX. It is expressly understood that this contract or agree- 
as 


ment shall not be so construed as to involve the Government 
in any obligation for the future payment of money in excess 
of the ap propriations for the fiscal year ending June 30th, 1877. 

X. It is further stipulated and agreed between the parties to this 
contract ents upon mutual agreement, it may be changed, altered, 
modified, or abrogated, in whole or in part; but no such ch: Ane, 
alteration, pidbeer srrea or abrogation shall be interpreted as enti- 
thine the party of the second part to an increased rate er compensation 
over the rate or compensation specified in article VI of this agree- 
ment. 

XT. Phat no member of Congress, no officer or agent of the Goy- 
ernment, nor any person employed in the publie service, shall be ad- 
mitted to any share in this contract or agreement, or to any benefit 
Which may arise therefrom. | 

XIT. That this contract or agreenient is made subject to the cl})- 
proval of the commanding general of the Department of Dakota 
and of the military division of the Missouri. 

[In witness whereof the undersigned have hereunto placed their 
hands and seals the day and date first rgpe written. 


(S’o'd) BENJ. C. CARD, [SEAL. ] 
‘i ccokiens amet U. S. A. 
(S’g'd) CAMPBELL K. PECK. [seat] 


In presence of— 


(S’o"d) 5; Fay Soke 2D. 
(Sod) A.M. PETTIT. 


Which contract was duly approved by the commanding generals 

of the Department ot Dakota and of the military division of Mis- 
sour, | 

O74 ord. And your petitione r avers that no other or greater 
quantity of wood than six thousand cords of wood was re- 


quire ‘d tor the wants of said station during the fiscal vear commenc- 
ing Julv Ist, 1876, and ending June 30th, 1877, and avers that he 
supplied and caused to be supplied and delivered to the Quarter- 
master’s Department of the United States Army, during the fiscal 
vear aforesaid, at the places aforesaid, four thousand five hundred 
cords of wood of the quality described and specified in said contract, 
and fifteen hundred cords of dry wood of superior quality to that 
specified in said contract, from time to time during said year, for the 
wants of.said station, making six thousand cords of wood, as pro- 
vided in said contract. 


4th. And your petitioner avers that he did not furnish said eight 


hundred tons of hay, as provided by the terms of said contract, and 
caused to be furnished forty six tons of said hi ay (and twelve tons 
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which was paid for at the rate of fifty dollars per ton), which has 
been paid for at said contract price by the defendant. 

And your petitioner avers that he was prevented from furnishing 
said hay, and fully performing said contract according to Its terms, 
by the defendant, as more fully appears by the following allegations. 

That when said contract was made it was specially understood 
and agreed by and between your petitioner and said Benjamin C, 
Card, chief quartermaster of the Department of Dakota and major 
(nited Stites Army, threat said hay in said contract provided LO be 
furnished could) be cut on the meadows at and near the mouth of 
Yellowstone river aid be transported to the cantonment on 
Tongue river by steamboats, and that the same could not be- 
cut nor furnished from any other point. 

And your petitioner avers that said hay could not be cut nor fur- 
nished from any other point than said meadows near the mouth of 
the Yellowstone river,as the detendant, bv all its officers and agents 
in the military department of Dakota, then and there well knew. 

And your petitioner avers that said meadows near the mouth of 
the Yellowstone river were on the public lands and near the military 
reservation of Fort Butord, and wholly under the control of the mill- 
tary authorities of the United States. 

And your petitioner avers that Immediately after the execution 
of said contract with the United States, as aforesaid, which was not 
done on the dav of the date of the same, but on or about the tw hty- 
seventh day of August, A.D. 1576, and on the twenty-ninth day of 
August, 1876, he procured mowers, horses, hay presses, wit teams, 
and boats and employees and all other material hecessary to secure 
sad hay, without delay, nic sent them forward forthwith to said 
meadows, and-to the only place and pomt where said hay could be 
procured under satd contract, and that upon the arrival of ‘said 
teams, men, and material to cut and secure said hay, and on or 
about the tenth day of September, A. D. 1876, the defendant, by 
and through the Proper military authorities of the United States, 
prevented anid prohibited the cutting of said hay (1) said mendows 
by yvour petitioner, and ordered and directed and provided that the 
sume should be cut by the firm of Leighton & Jordan, sutlers at said 
fort Butord, for the same cantonment and the use of the same troops 
as that. provided tor mm and by the contract with your petitioner. 

And your petitioner avers that the whole amount of grass 
N76 that could be cut and made into hay on said meadows, or 
anywhere on the Yellowstone river, did not exceed eight 
hundred tons, all which said military authorities had directed and 
provided to be cut by said Leighton & Jordan, as aforesaid, imme- 
diately after said contract was made and entered into by your petl- 
tioner, and for that purpose had given to said Leighton & Jordan 
permission to cut the same and all of the same. | 

oth. And your petitioner avers that immediately ‘upon aseertain- 
Ing that he would not be permitted to cut hay on said meadows, as 
contemplated by sad contract, he demanded ot the commanding 
officer of ort Butord ah escort to protect his men ana property in 
making search for hay at other points, and in protecting said men 
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and property while procuring the same, and that said escort was 
then and there deemed necessary by said post commander, but all 
protection was then and there refused, and said men and teams pre- 
ceeded towards the cantonment on Tongue river without escort, and 
on or about the ISth day of September, LIS76. were attacked by hos- 
tile Indians, and twelve head of lis working animals were killed or 
run away, and his employees were unable to proceed in the execu- 
tion of said hay contract: and avers that no escort or protection was 
ever furnished him during the time that he was to furnish said 
hay, as provided in said contract, and that without escort and pro- 
tection it Was impossible to furnish the hay provided for therein. 
6th. And vour petitioner further avers that when said contract 
was made as aforesaid it was expressly understood and agreed that 


sald hay could and should be transported from the mouth of 


977 Yellowstone river, where it was to be eut. to the cuantonment 


on ‘Vongue river, where it was to be delivered by boats or 


transports on said river, which the officers and agents of the defend- 
ant represented and stated was navigable for that purpose. And 
your petitioner avers that he had no personal knowledge of the con- 
dition of said river, and entered into said contract to furnish said 
hay, relying upon said representations and reports of said officers 
and agents of the defendant. And your petitioner avers that said 
representations and statements were false and untrue, and that said 
Yellowstone river was not navigable, nor any part thereof, for any 
purpose after the date of said contract until May, A. By. IS77, and 
that no portion of said. hav eould have been transported up the 
same after the date of said contract, and could have been trans- 
ported only by land. And your petitioner further alleges that there 
was no grass nor hav within one hundred and fifty miles of said 
cantonment on Tongue river, and no grass nor hay at any point to 
fill said contract. except at said meadows near the mouth of the Yel- 
lowstone, as aforesaid. ) | 

7th. Your petitioner further avers that said six thousand cords of 
wood was Inspected, measured, and received by the proper officers of 


the United States, as provided by General Orders No. 587, headquar- 


ters Department of Dakota, October 51st, S75, as provided in sald 
contract, and that the failure to furnish said hay by your petitioner 
was the result of the failure of the United States to stand to and 
abide by the terms of said contract on its part,as aforesaid, and that 
ho deficiency or cost of said hay Call lawfully be charged as an offset 
against his claim for wood under said contract. And your petitioner 

| avers that payment has not been made to him in the cus- 


97S tomary manner upon the delivery of supplies, as stipulated 


In article one of said agreement, and that, although the 
voucher delivered to him for said six thousand cords of wood was 
complete, reciting that sald wood had been Inspected as required, as 
nore fully appears by sald voucher, which Is hereto attached and 


amarked Exhibit “A,” and made a part of this petition, whereby the 


United States became indebted to your petitioner in the sum of fifty- 
one thousand and nine hundred dollars, and although said con- 
tracting officer had funds to pay the same, still your petitioner was 
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allowed and paid thereon the sum of ten thousand nine hundred 
and nineteen Baa dollars, and no more, and avers that the United 
States failed and refused vo pay vour petitioner the balance of forty 
thousand nine hundred and cighty 483, dollars due him for said 
wood, for the reason that they claimed that he Was indebted LO the 
United States in that sum under the fourth article of said agree- 
ment, Whereas in truth and fact he was not indebted to the United 
States In that sum nor any other sum under said article im sud 
avreement, or otherwise. And your petitioner alleges that said hay 
speciiicd my sudd Exhibit “uA. as provided ly the Government to 
supply deficiencies in said contract, as provided im article IV, did 
not cost and was not of the value of fortv-nine thousand thirty-nine 
dollars and SIX EV -Se ven cents (849,609.67), and did not necessarily 
eost, to secure aid [ralisport the same, more than ten thousand 
(810,000) dollars, and was not worth or of any value whatever, and 
after the delivery of the same was wasted and destroved, and not 
COLSUTE d Oy ised by the United States. 
sth. Your petitioner further avers that upon the refusal of 
979 the chief quartermaster of the Department of Dakota to pay 
him the said contract price for said six thousand cords of wood, 
or any part thereof, he sabmiutted his claim for the same, to wit, for 
fifty-one thousand and nine hundred dollars, to the Honorable See- 
retary of War, who, on the 20th day of September, A. D. IS77, made 
an order and decision thereon, whieh decision, and the letter advis- 
Ing vour petitioner of the same, is hereto attached and marked I:x- 
hibit “ Bo? and made parr of this petition. 

Sth. Your petitioner further avers that thereafterwards and on the 
Sth day of October, A. 1). ISG, he presented his sud claim, with cl 
COPN ot sulil letter from the lon. CPOTAPY of War. lo the chief quar 
terimaster Department of Dakota, for the pavinent therein ordered, 
and was paid by safd chief quartermaster the sum of ten thou- 
sand nine hundred and nineteen 4%, dollars as therein directed, 
ane tlisat vouchers lial statemehts were thereupon signed hy him 
and by the chief quartermaster makin» said payment, whieh account, 
receipt, and staufement, stoned ly the respective parties, Is hereto at- 
tached and marked Exhibit “A,” and made part of this petition as 


storesalcd, 


10th. And your petitioner avers that he has been paid no other 


or larger sum than sud ten thousand nine hundred and nineteen 
3 dollars on aecount of sid wood, and that the United States 
remain indebted to him for said ‘wood delivered under said contract 
In the suin of forty thousand nine hundred and eighty dollars and 
sixty-three cents. ; | 
llth. And fora turther and other cause of action your petitioner 
further avers that on or about the first day of October. A. 2 4676. 
he was ordered and directed by the commanding officer of 
QS0) the United States Army at said cantonment at Tongue river 
to perforny work and labor not provided for by said contract, 
viz. to eut, haul, and deliver fifteen hundred cords of drv hard 
wood, and that he did cut, haul, and deliver the same pursuant to 
suid orders, and that he received credits therefor at the contract rate 


es 


es 
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for green wood only ; and avers that said extra work and labor per- 
formed by him in cutting and hauling said dry wood was worth 
and of the value of fifteen hundred dollars ($1,500.00), and that the 
United States have not paid the seme, nor any part thereof. 

l2th. And for a further and other cause of action your petitioner 
avers that heretofore, and on or about the 10th day of September, 
A. D. 1876, he was. the owner and in the lawful possession of a steam 
hay press of the value of seventeen hundred and forty-six dollars 
(81,746), and of one * Beater press, of the value of three hundred 
and eighty-seven dollars ($387), and of a certain lot of wire for baling 
hay of the valueof nine hundred and forty-two dollars and ninety cents 
(8942.90); and that said property and all of the same was then and 
there taken possession of and appropriated by the United States, and 
used in baling hay, and continued to be used until worn out and 
destroyed and rendered worthless, and that said appropriation was 
made by and through Lieutenant Charles G, Penney, acting assistant 
quartermaster, United States Army, and post quartermaster at Fort 
Butord, whereby the Lnited States became indebted to your peti- 
tioner in the further sum of three thousand and ninety-five dollars 


and ninety cents (85,095.90). and have paid thereon the sum of 


nine hundred and forty-two dollars and ninety cents ($942.90), and 
no more, and remain indebted to your petitioner, Oh ac- 
YSl count of said property, in the sum of two thousand one hun- 
dred and thirty-three dollars ($2,155.00). 
loth. And fora further and other cause of action your petitioner 
avers that all the-country for the space of ten miles around the can- 
tonment on Tongue river was, during the time trom August 17th, 
1S76, to July Ist, 1877, under the exclusive control of the defend- 
ant, and occupied by a portion of the Army of the United States, and 
that while your petitioner was engaged in the execution of said con- 
tract, and in the month of October, A. D. 1876, the commanding 
officer of the United States Army at said cantonment did order that 
your petitioner should cut no wood nor draw any wood that was cut 


within ten miles of the adjutant’s office, and that eighteen teams of 


your petitioner, with the Wagons and men connected therewith, re- 
mained idle as the result of said order for twenty-one days, and that 
the time and labor of said teams so appropriated by the United 
States was reasonably worth and of the value of five dollars per day 
for each team and man, and in the aggregate the sum of eighteen 
hundred and ninety dollars. 

l4th. And for a further and other cause of action your petitioner 
alleges that on the 19th day of December, A. D. 1876, Col. A. A. 
Miles, 5th United States Infantry, was in command of said canton- 
ment, and the officer of the defendant highest in rank at said ean- 
tonment, «nd that on said 19th day of December, A. D. LS76, said 
Col. A. A. Miles issued an order in the words and figures following, 


VIZ: 
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982 Orrice A. A. Q.M., CANTONMENT TONGUE River, 
: | Montana, Dec. 19th, 1576. 


Mr. Coykendall, agent for wood contractor. 

Sin: T have the honor to inform you that by direction of Col. A. 
A. Miles, 5th U.S. Infantry, commanding, you are prohibited from 
cutting green timber within three miles from the mouth of Tongue 
river. 

Very respectfully, your obedient servant, 
EDW. W. RANDALL, 
| s/ Lis ut. Sth U.S. lif ty, ae. 5 . AM. 


(Signed) 


And your petitioner avers that the aforesaid order was Issued as 
a modification of said previous order. Issued by the same authority 
aforesaid, prohibiting lis cutting wood within ten miles of said can- 
tonment or within ten miles of the adjutant s office of said post and 
cahtonment, whereby he had been delayed and hindered as afore- 


said in the execution of said contract and put to the expense of 


moving his stables and quarters; that before said orders were Issued 
he had incurred vreal expense in preparation to-perform sald con- 
tract In the purchase of supplies and moving the same to said can- 
tonment, which was more than four hundred miles from settlenients 
or any civilized community. 

And your petitioner avers that said Col. Miles was in command 
of a large force of United States troops, and able and intent Upon 
the execution of said order, and that he was thereby compelled LO 

CeASC cutting between one-half mileand three miles from said 
US. post and the adjutant’s office thereof, and was compelled to cut 

all of said six thousand cords of wood an dverage distance of 
four miles further from said cantonment than required to do in and 
by the said contract, and that by the said breach of said stipulation 
of said contract, providing that your petitioner might cut said wood 
outside of a cirele one-half mile distant trom the adjutant’s office, 
your petitioner sustained damages to the amount of ten thousand 
dollars. 3 

And your petitioner further avers that he has at all times borne 
true allegianee to the Government of the United States, and has not 
In anv Way voluntary aidéd, abetted, or given encouragement to 
the rebellion AMAA sue hn Croyvyernment. | 

Wherefore the claimant demands judgement against the United 
States for the sum of fifty-five thousand three dollars and sixty-three 
cents. | 

SANBORN & KING, 
| Attorneys for Claimant. 
UNITED STATES OF AMFRICA, 
; District of Minnesota. ‘bei . 


John B. Sanborn, being first duly sworn, deposes and says: That 
he is one of the aliorneyvs for the claimant in the above-entitled act 
tion: that no assivgninent or transter of said claim, Or ahyv par- 
thereof, or any interest therein, has been made except as in said pe- 
tition stated, and that said claimant Is Justly entitled to the amount 
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therein claimed from the United States, after allowing all just credits 
and offsets, and that he believes the facts as stated in said petition 
| are true. JOHN B. SANBORN. 
JS4 Subscribed and sworn to before me, this Ist day of Novem- 
{ ber, A. D. 1877. 
[SEAL.] 4. E. MANN, Clerk. 
| Post-office address of Campbell K. Peck, Keokuk, lowa; Sanborn 7 
‘ie & King, Washington, D. C. | a 
) . $3 . ; i 
Mxuipir “A” (referred to in petition). 
; Form No. 9 Voucher to Abstraet “A.” 
ae The United States to Campbell IK. Peek, Dr. 
Place and date of purchase. 
Cantonment For the following supplies, delivered 
Tongue river, at military station mouth of Tongue | 
: ae river, M. T., under a contract of : 
August 17, 1876, with Major B.C. : 
: Card, chiet q’rm’r. Dept. of Dakota, 
for supplying and delivering at said 4 
station SOO tons of hav and 6,000 be 
{ cords of wood, as per vouchers at- 
- tached, and report filed herewith, & 
| VIZ: | e 
Septem ber oO, o00 cords wood. | F| 
. November oy 2 108 cords wood. | Total. OOO cords, 7 | 
December 31, 342) cords wood. { | 35.60 per cord___ $51,900 OO 
1877. 1 
June 30, 3,2491 cords wood. J 
) Q85 The contractor having failed to comply with the 
stipulations of his contract in supplying the hav i 
as provided for, the Government was compelled to supply ; 
the deficieney by purchase and otherwise, as provided for 
in article 4 of the aforesaid contract, at the following cost, 
viz.: | | 
91,621 Ibs. hay purchased by A. A. Q. M. at | 
Tongue river, (@ $34.75 per ton_-------- _ $1591 91 
23,212 lbs. hay purehased by A. A. Q. M. at ; 
Tongue river, (@ 350.00 per ton_-——-- ~- -- osO 3] 
Fe 348,997 Ibs. hav from Fort Buford, cost, in- 
) eluding original price of hay, cost of baling 
and transportation, &c.,see report herewith. 46,867 45 
49.039 67 
, Deduct contract price of said hay, @ S54.75- 8,009 O4. 
\ Difference in cost chargeable to contractor, as per article 
ay casas ah a hve dhe saneidiinls Renan ones 40,980 63 


$10,919 
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l certify that the above account Is correct and just, and that the 
articles have been accounted for on the property returns for 
ISG the quarters ending on the 30th of Sept. and Slst of Dee., 
1876, and 30th of June, 1877, of Lieut. E. W. Randall, 5 
Inf’y, A. A. Q. M., as shown by vouchers herewith. 
(S’o'd) BENJ. C. CARD, (Quartermaster. 


Received at St. Paul, Minn., the S of October, LSvi, of Major. B.C. 
Card, quartermaster, U. 8. Army, the sum of ten thousand nine hun- 
dred and nineteen (10,919) dollars and thirty-seven (37) cents, in full 
of the above account, as the sum found due and allowed by the War 
Department. 

(Signed in) duplicate.) 


(S’'g’d) CAMPBELL K- PECK. 


The within receipt for S1OSLo7 is made as the sum found due 
and allowed by the War Department, and is not a receipt in full of 
all demands under the contract referred to within, and is not to be 
considered as in any wise as preventing the claimant from bringing 
suit for an alleged balance due under said contract, or to prejudice 
his claim for such balance 11) court. 

St. Paul, Minn., Oct. Sth, 1S77. 

(Sod) CAMPBELL K. PECK. 
(Sod) BileNJ. C. IARD, (runt ruvaster. 


IST Form No.9. Voucher No. 2, Abstract A. 


OcTOBER, 1S77. 
Campbell Ix. Pock, : 
On ena ae aee weg Aten, Se ene eee Oe 1O.919 37-100 
Paid Sth Oetober, 1S77. 7 
(Cheek—No. 19917. 
Date, Oet. S; 1877. 
Amount, SIO9L9 57-100. 
Depository, { hicago, [1]. 


Mxiinir “2B.” (referred to in petition). 


War DrerartrMeNT, WASHINGTON Crry, 
Sept mber Ot. IS7 7. 


Sin: Rete rring to Vour Claim to be released) from certain Obliga- 
tions growing ovt of a contract with the United States for furnish- 
ing and delivering hay and wood at the military post near Tongue 
rive ¢ Montana Territory, have the honor to inform Vou thiat Major 
Card, quartermaster, United States Army, having submitted a report 
— imconnection with and supplementary to report submitted by 
pete’ him on the Oth of June last, ana said report having received 
the. approval of the Quartermaster General, the following 


orc I’ hiss Ly Cl) made thi reon thiis dav: 


* Respectfully returned to the Quartermaster General of the army. 
The claimant wil now be paid the sum of S10.919.357, as recom- 
mended by the within report. This Department can allow no greater 
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sum ; but in order that claimant may bring suit for an alleged bal- 
ance, he will be required to receipt for the above amount as the sum 
found due and allowed by the War Department, and will not be 
required to execute a receipt in full of all demands under his con- 
tract. 

Application tor payment of the amount found due by the Depart- 
ment should be made to Major Card, chief quartermaster Depart- 
ment of Dakota, at Saint Paul, Minnesota. 

Very respectfully, your obedient servant, 
GhkO. W. McCRARY, 
Necre lary of War. 
Colonel C. kK. Peck, Keokuk, Iowa. 
CLERK'S OFFICE, CoURT OF CLAIMS. 

I, Archibald Hopkins, eh. clerk Court of Claims, hereby certify 
that the foregoing printed pages by me signed are a true copy of 
the original petition in the above-entitled cause. 

In testimony whereof I have herewnto set my hand and affixed 
the seal of the Court, this 4th day of April, 1879. 

[Seal Court Claims. ] ARCHIBALD HOPKINS, 

Ch. Clerk Court of Claims. 


Gag “RxHipit B.” DeEFrenp’ts’ Exnu. “6.” P. T. Lb. 


Transeript of record. Supreme Court of the United States. No. 
788. The United States, appellant, vs. Campbell K. Peck. And No. 
789. Campbell Kk. Peck, appellant, vs. The United States. Appeal 
from the Court of Claims. Filed July 1d, 1879. 


VQ() Supreme Court of the United States. 


THe Untrep States, Appellant, ) 
| VS. No. 738. 
CAMPBELL K. PrEcK. ) 


and 


CAMPBELL KK. Peck, Appellant, ) 
iS, » No. 739. 
THE UNITED STATES. 


Appeals from the Court of Claims. 


Index. 


Original. Print, 


Petition oe ee _- we ae eee --- me ee eee HH eH eee eee eee l 
ce go. pr Rend Monee Sergei ME SI GN awk oe ce at Ae ad eal Aes Bs Amt om 21 ” 
Findings of fact by the court, and conclusion of lnw thereon 2 a 22 10) 
Requests of claimant for additional findings of faucet, and rulings thereon 36 23 
Requests of defendants for additional tindings of fnet. and rulings 
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Application of defendants for and allowance of an appeal ee 63: 35 
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Qy] I. Petition. Filed November 7th, 1877. J. R., Ass’t Clerk. 
UNrrep STATES OF AMERICA: 
(‘ourt of Claims. 


('AMPBELL K. PECK 
agaist » No. 11852. 
THe Unirep STATES. 
Ist. Campbell Kk. Peck, respectfully complaining, shows to this 
honorable court and states t hat he is a elt zen of the United States, 
and a resident of Keokuk, in the State of Iowa. 


, Major Benjamin C. Card, quartermaster in the Army of the 
United States and chief quartermaster of the Department of Dakota, 
then being such officer in the service of the United States of Amer- 
lea, and acting forand on behalf of the United States, did make and 
enter into a contract, In writing, to and with vour petitioner, Camp- 
bell K. Peck, in the words and figures following, viz: 


Articles of agreement entered into this seventeenth (17) dav of Au- 
eust, in the vear of our Lord one thousand eight hundred and 
seventy-six (1876), between Major Benjamin ©. Card, quartermas- 
ter, U.S. A rmnay, chief quartermaster of the | Jopart ment of Dakota, 
an officer in the service of the United States of America, and lis 
successors In oftice, for and on behalf of the United States of 
America, of the first part, and Campbell IX. Peek, dome business 
under the firm name of Durfee & Peck, of Leavenworth, county 
of Leavenworth, 11) the state ot IK anisats, of the second part. 


This agreement witnesseth that the satd Major Benjamin C. Card, 
quartermaster, U.S. A., for and on behalf of the United States of 
Ainerica, hid the sic Campbell IK. Peck, for himself, hits heirs, cA- 
ecutors, administrators, and assigns, have mutually agreed, and by 
these presents do mutually covenant and agree, to and with each 
other, as follows: 

[. That the said Campbell Kk. Peck, his heirs, assigns, adminis- 
trators, and exeetitors, shall-supply or cause to be supplied and de- 
livered to the Qutartermaster’s Department at the military station 
of, at, or near the mouth of Tongue river, Montana Territory, eight 
hundred (SOO) tons of eood merchantable hay, the delivery of which 
shall COTMMenHCce OL Or before the first day ot October. LS76, and be 
completed on or before the thirty-first day of January, 1877, end 
the deliveries shall be at the rate of two hundred tons per month, 
or more, until the whole quantity shall have been delivered. Also, 
(4), OOO) six thousand cords of wood soft wood. Oy such other vreater 
quantity of wood as may be required from time. .to time for the 
Wants of said station during the fiscal vear commencing July Ist, 
IS76, and ending June 50th, 1877. | é! 

Ll. Phat the said Caripbell kK. Peek shall furnish and deliver at 
said station the aforesaid) wood and hav between the first of suly, 
Is76, and the 50th of June, 1877, in such quantities and at such 


2d. That heretofore, on or about the 17th day of August, A. D. 
) 
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time as the receiving officer may require, as set forth in article 1 of 
this agreement. 

I1l. That the said wood and hay, when delivered, shall be sub- 
ject to inspection on behalf of the United States, as provided for by 
General Orders No. 87, dated headquarters Department of Dakota, 

October 51st, 18783. 
J92 IV. ‘Phat in case of failure on the part of the said Camp- 

bell K. Peck, his agents, heirs, and assigns, party of the see- 
ond part, to deliver any part of the supplies as stipulated by this 
contract, then the party of the first part shall have power to supply 
ihe deficiency, by purchase or otherwise, and the said parcy of the 
second part shall pay the difference in cost, and any money due 
sald party of the second part may be used and applied to such pay- 
ment. ; | 

V. That payment shail be made in the customary manner, upon 
the delivery of the supplies, as stipulated in article | of this agree- 
ment, provided the voucher is complete, reciting that the hav and 
wood has been Inspected as required, and provided that the con- 
tractor is not indebted to the United States under article LV of this 
agreement, in the funds furnished by the Government for publie 
disbursement; and in the event of the contracting officer being with- 
out funds when payment is due, then payment shall be made as 
soon thereafter as funds shall be received by him for that pur- 
pose. 

VI. That the said Campbell K. Peck, party of the second part, 
shall receive the sum of thirty-four dollars and seventy-five cents 
(54.75) for each and every ton of two thousand pounds. of hay and 
el@ht dollars and sixty-five cents ($8.65) for eaeh and every cord of 
wood delivered and accepted, oe stipulated in articles I and II] of 
this agreement, and that at any time when two hundred (200) tons 
of hay and one thousand (1,000) cords of wood shall have been de- 
livered, inspected, and received a voucher may be made up and 
pavinent made thereon for one hundred tons of hav and tive hun- 
dred cords of wood of the same, and thereafter for the quantity of 
hav and wood as delivered, until the last delivery under this agree- 
ment, When the one hundred tons of hay and five hundred cords of 
wood reserved shall be paid for. 

Vil. Hs expressly understood that authority IS granted to the 
party of the second part to cut, for the purpose of executing this 
agreement, upon any part of the military reservation at the afore- 
said station, outside of a circle of one-half a mile from the adjutant’s 
office of that said post. 

VIII. That the sald party of the second part shall] be entitled LO 


military protection in the execution oft this contract or agreement 


wheneve r, from the hostilities of the Indians, it may be deemed 
Necessary hy the post commande r, whose duty if shall be to fur- 
nish protection to the extent of his power; this stipulation to glve 
no foundation for any claim agalnst the Government for damages 
from lndians Ol for any detriment arising from their depredations 
or hostilities. 

IX. It is expressly understood that this contract or agreement 
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shall not be so construcd as to Involve the Government in any obli- 
cation for the future payment of money In excess of the appropria- 
tions for the fiscal vear cnding June 50th, 1877. 

X. It is further stipulated and agreed between the parties to this 
contract that, upon mutual agreement, it may be changed, altered, 


‘ 


modified, or abrogated, in whole or In part; but hie such change, 


alteration, modification,.or abrogation shal! be Interpreted as enti- 
thing the party of the second part to an inereased rate or compensa- 
tion over thie rate or Compensation specitied 1) article vi of this 
AGPrCCHHCTIE, 

SE Th ib PO The l ber of Conger ss, ho othicer or agent of: the Govy- 


erhnmicht, not any person cmiploved n the public service shall be 
admitted to any share in this contract or agreement or to any benefit 
Which may arise therefrom. 

| XMIL. That this contraet or agreement is made subject to 
de the approval of the commanding general of the Department 


= 


of Dakota and of the military division of the Missouri. 
In witness whereof the undersigned have hereunto placed their 
hands and seals the day and date first above written. 
(S’o'd) BENJ.C. CARD, | [SE AL. | 


Cditcry te rpiaste ae [ S. | 


4 : secs 
(S'o'd) CAMPBELL K. PECK.  [srat. ] 


(Sed) 1. B. LOYD. 
(Sod) A.M. PETTIT. 


- 


Which contract was duly approved by the commanding generals 
of the Departme ae of Dakota and of the military division of Mis- 
“OUT. 
ord. And vour petitioner avers that no other or greater quantity 
of wood than six thousand cords of wood was required for the wants 
of said station during thir fiscal Vvear conmmencing July Ist, IS 76, 
and ending June 50th, 1877, and avers that le supplied and caused 
to be supplied and delivered to the Quartermasters Department of 
the United Stat \rmy, during the fiscal vear aforesaid, at the 
places aforesaid, four thousand tive hundred cords of wood of the 
quality deseribed aud specified in said contract, and fifteen hundred 
cords of dry wood of superior quality to that specified in said econ- 
tract, from. time to time during said vear, for the wants of said 
station, making six thousand cords of wood. as provided In said 
contract. | 

ith. And vour petitioner avers that he did not furnish said cight 
hundred tons of hay, as provided by the terms of said contract, and 
eausced to be furnished fortv-six tons of said hav (and twelve tons 
Which was paid tor at the rate of tiftv dollars per ton), which has. 
been paid for at said contract price by the defendant. And vour 
Hnetitioner avers that he was prevented from furnishing said hay 
and fully performing said contract according to its terms by the de- 
fendant, as more fully appears by the following allegations: 

That when said contract was made it was specially understood 
and agreed by and between your petitioner and said Benjamin C, 
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Card, chief quartermaster of the Department of Dakota, and major, 
United States Army, that said hay in said contract provided to be 


furnished could be cut on the meadows at and near the mouth of 


the Yellowstone river. and be transported to the cantonment on 


Tongue river bv steamboats, and that the same could not be eut nor 
furnished from any other point. And your petitioner avers that 


sald hay could not be cut nor furnished from any other point than 
salad meadows hear ke mouth ot the Yellowstone river, as the de- 


fendant, by all its ofhicers ana agents Wn the military department ot 


Dakota, then and there well knew. And your petitioner avers that 
said meadows near the mouth of the Yellowstone river were on the 
public lands and near the military reservation of Fort Buford, and 
wholly under the pious of the military authorities of the United 
States. 

And your petitioner avers that, Immediately after the execution 
of said contract with the United States, as aforesaid, which was not 
done on the day of the date of the same, but on or about the 
twenty-seventh day of August, A. D. 1876, and on the twenty-ninth 
day of August, 1576, be procured mowers, horses, hay presses, with 
teams, and boats, and employees, and all other material necessary 
to secure said hay without delay, and sent them forward forthwith 
to said meadows, and to the only place and point where said hay 


could be procured under said contract; and that, upon the 
Qf arrival of said teams. nen. and material to cut and get 


said hav, and Ol, or about the tenth day of Septem ber, j 1). 
IS76, the defendant, by and through the proper military seri s 
of the United States, prevented and prohibited the cutting of said 
hav On suid meadows by Vour petitione I, and orde Te “dl, and diree ted, 
and provided that the SeLbie should be Cuil by the firm of Lu ighton 
& Jordan, sutlers at said Fort Buford, for the same cantonment and 
the use of the same troops as that provided for in and by the con- 


tract with your petitioner. And your petitioner avers that the 


Whole amount of Yrass that could be cut and made into hav on said 
mineadows, or anywhere (1) the Yellowstone river, did hot exceed 
eight hundred tons, all which said military authorities had directed 
and provided to be eut ly sad Leighton & Jordan. as aforesaid, In- 


mediately iter snd contract Was made ana entered into by your 


petitioner, and for that purpose had given to said Leighton & Jor- 
dan permission to cut the same, and all of the same. 

Sth. And vour petitioner avers that Immediately upon ascertain- 
liye that he would hot be permitted to cut hav on said meadows, rl 
contemplated bv said contract, he demanded ot the commanding 
otticer of Fort Buford an escort to protect his men and property in 
Making seareh for hay cil other points, and in protecting said mie) 
ana property while procuring the Scoble, and that Sid C=COTL Was 
then and there deemed nec SSary by =ad post commander, but all 
protection was then and there refused, and said men and teams pro- 

ceeded towards the cantonment on Pongu river without escort, and 
on or about the ISth day of September, 1876, were attacked by hos- 
tile Indians, and twelve head of his working animals were killed or 
run away, and his employees were unable to proceed in the execu- 
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tion of said hay contract; and avers that no escort or protection 
was ever furnished him during the time that he was to furnish said 
hay, as provided in said contract, and that without escort and pro- 
tection it was impossible to furnish the hay provided for therein. 
Gth. And your petitioner further avers that when said contract 
Was made cs aforesaid it Was eX pressly understood and agreed threat 
said hay could-and should be transported trom the mouth of Yel- 
lowstone river, Where 1t was to be cut, to the cantonment on Tongue 
river, Where it was to be delivered by boats or transports on said . 
river, Which the officers and AGVCHLS of the defendant represented 
and stated was navigable for that purpose. And your petitioner 
avers that he had neo personal knowledge of the condition of said 
river, and entered into said contract to furnish said hay relying 
poll seid representations nicl reports of said) officers and agents ot 
thie defendant. | And your petitioner avers that said representations 
and statements were false and untrue, and that said Yellowstone 


river Was hot navigable, nor ALLY port thereot, for ahve purpose alter 


the date of said contract until May, A. D. 1S77. and that no portion 
of said hay could have been transported up the same after the date 
of sill contract, and could have been transported only by land. 
And your petitioner further-alle@es that there was no Tass nor hay 
within one lrandred and fifty miles of said cantonment on Tongue: 
river, ana ho Pass Nor hay til diay polit Lo fil] sald contract. except 
at said meadows near the mouth ef the Yellowstone as aforesaid. 
wth. Your petitioner further avers that said six thousand cords of 
wood Was Inspected, measured, and received by the proper officers of 
the United States, as provided by General Orders No. 57, headquar- 
ters Department of Dakota, October Sist, 1873, as provided in said 
contract, and that the failure to furnish said hay by your petitioner 
was the result of the failure of the United States to stand to 
995 and abide by the terms of said contract on its part, as afore- 
said, and that no defien hey or cost of said hay can lawfully 
be charged as an offset against his claim for wood under said con- 


tract. And your petitioner aVecrs tliat paVvinent has heat been made 
to him in the customary manner, upon the delivery of supplies, as 
stipulated in article one of sald agreement, and that, although the 


voucher delivered to liim for said six thousand cords of wood was 
complete, reciting Liveil saa wood lec been Inspected as required, iis 
mIorve fully appears by sid voucher, which Is hereto attached and 
marked fexhibit A and madea part of this petition, whereby the 
United States became indebted Lo your petitioner 11) the sum of fiftv- 
one thousand and nine hundred dollars, and although said contract- 
ing officer had funds to pay the same, still your petitioner was allowed 
and paid thereon the sum of ten thousand nine hundred and nine- 
teen 5), dollars, and no more; and avers that the United States 
failed and refused to pay your petitioner the balance of forty thou- 
sand nine hundred and eighty ,°3) dollars due him for said wood, 
for the reason that they claimed that he was indebted to the United 


States i threat suUth under the fourth article ot said agreement, whereas. 


in truth and fact, he was not indebted to the United States in that 
sul, hor any other sum, under said article in said agreement, or 
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otherwise. And your petitioner alleges that said hay specified in 
said Exhibit A, as provided by the Government to supply deficien- 
cles in said contract as provided in Article TV, did not cost and was 
not of the value of fortv-nine thousand thirty-nine dollars and sixty- 
seven cents (849,039.67), and did not ne essarily cost to secure and 
transport the same more than ten thousand ($10,000) dollars, and 
was not worth or of any value whatever, and after the delivery of 
the same was wasted and destroyed, and not consumed or used by 
the United States. 

Sth. Your petitioner further avers that, upon the refusal of the 
chief quartermaster of the Departmentof Dakota [to] pay to him the 
said contract price for said six thousand cords of wood, or any part 
thereof, he submitted’ his claim for the same, to wit, for fifty-one 
thousand and nine hundred dollars, to the Honorable Secretary 
of War, who, on the 20th day of September, A. D. 1877, made an 
order ana decision thereon, which decision and the letter advising 
your petitioner of the same is hereto attached and marked Exhibit 
6b, and made part of this petition. 

wth. Your petitioner further avers, that thereafterwards, and on 
the Sth day of October, A. D. 1877, he presented his said claim, with 
ad COPY of said letter from the Honerable Secretary of War, to the 
chief quartermaster Department of Dakota, for the pavinent therein 
ordered, and was. paid by said chief quartermaster the sum of ten 
thousand nine hundred and nineteen ;);,, dollars, as therein directed, 
and that vouchers and statements were thereupon signed by him 
and by the chief quartermaster making said payment, which ac- 
count, rece pot, and. statement, signed by the respective parties, Is 
hereto attached and marked Exhibit A, and made part of this peti- 
tion als aforesaid. 

l0th. And your petitioner avers that he has been paid no other or 
larger sum than said ten thousand nine hundred and nineteen 
Ue dollars on account of said wood, and that the United States 
remain indebted to him for said wood, delivered under said contract, 
in the sum of forty thousand nine hundred and eighty dollars and 
sixty-three cents. | 

Lith. And for a further and other cause of action, your petitioner 
further avers that. Ol or about the first day oft October, A. 1). IS76, 

he Was ordered ana directed by the commanding officer of the 
HM United States Army at said cantonment at Tongue river to 
— pertorm work and labor not provided for by said contract, 
viz.,to cut, haul, and deliver fifteen hundred cords of dry hard wood, 
and that he did cut, haul, and deliver the same pursuant to said 
orders, and that he rece ived eredits there for at the contract rate for 
ereen wood only, and avers that said extra work and labor performed 
by him in cutting and hauling sad dry wood Was worth and of the 
vilue of fifteen bundred dollars (81,500.00), and that the United 
Stutes have bt pad the same, nor any part thereof. 

l2th. And for a further and other cause of action vour petitioner 
avers that heretofore. ana Qi OF about thie LOth day ot Septem ber, 
A. D. 1876, he was the owner, and in the lawful possession of, a 
steam hay press of the value of seventeen hundred and_ forty-six 
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dollars ($1,746), and of one “ Beater press,” of the value of three hun- 
dred and cighty-seven dollars (8387), and of a certain lot of wire for 
baling hay, of the value of nine hundred and forty-two dollars and 
ninety cents ($942.90): and that said property and all of the 
sume Was then and there taken possession of and appropriated by 
the United States, and used in baling hay, and continued to be used 
until worn out and destroved and rendered worthless, and that said 
appropriation was made by and through Lieutenant Charles G. Pen- 
ney, acting assistant quartermaster, United States Army, and post 
quartermaster at Fort Buford, whereby the United States became 
indebted to your petitioner in the further sum of three thousand and 
ninety-five dollars and ninety cents (83,095.90), and have paid 
thereon the sum of nine hundred aud forty-two dollars and ninety 
cents (8942.90), and no more, and remain indebted to your pe- 
titioner, on account of sid Properly, 11 the sum of two thousand Ole 
hundred and thirty-three dollars (82,135.00). 

U5th. And fora further and other cause of action your petitioner 
avers that all the COUNREPY for the Spek eof ten niiles around the can- 
tonment on Tongue river was, during the time'ftrom Aucust 17th, 
IS76, to Judy Ist, IS77, under the exclusive control of the defendant 
and occupied by a portion of the Army of the United States, and that 
While your petitioner Was enoaved In the execution of said contract, 
and in the month of October, A. D. 1S76,the commanding officer of 
the United States Army at said cantonment did order that VOUP pe- 
titioner should cut no wood nor draw any wood that was cat within 
ten miles of the adjutant’s office, and that elehtecn teams of your 
petitioner, with the wagons and men connected therewith, remaimed 
idle, as the result of said order, for twenty-one days, and that the 
time and labor of said teams so appropriated by the United States 
was reasonably worth and of the value of five dollars per day for 
each team and man, and in the ageregate the sum of eighteen hun- 
dred and ninety dollars. 

I4th. And for a further and other cause of action your petitioner 
alleges that,on the 19th day of December, A. D. PS76, Col. A. A, 
Miles, oth United States lnfantry, was In command of said canton- 
sment and the ofhiccr of the defendant highest in rank at said can- 
tonment, and that on ald LOth dav of December, A. D. 1876, said 
Col. Al A. Miles issued an order in the words and figures following, 
VIZ: | } 

OrvricE A. A. Q. M., CANTONMENT TONGUE RIVER, 
Monvrana, Dec. 19th, US76. 
Mr. Covkendall, agent for wood contractor. 
, Sir: DT have the honor to inform vou that, by direction of 
ONT Col ALA. Miles, 5th U.S. Infantry, commanding, vou are 
prohibited trom cutting green timber within three miles from 
the mouth of Tongue river. 
Very respectfully, vour obedient servant, 
(Signed) | EDW. W. RANDALL, 
ist Lieut. oth U.S. Inftry, A. A. 2M. 


Bi4 
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And your petitioner avers that the aforesaid order was issued as a 
modification of said previous order issued by the same authority 
aforesaid, prohibiting his cutting wood within ten miles of said can- 
tonment or within ten miles of the adjutant’s office of said post and 
cantonment, whereby he had been delaved and hindered, as afore- 
sald, in the execution of said contract, and put to the expense of 
moving his stables and quarters; threat before said orders were issued 
he had incurred great expense in preparation to perform said con- 
tract in the pure ‘hase of supplies and moving the same to said ean- 
tonment, which was more than four hundred miles from settlements 
or any civilized community. 


And your petitione r ayers that said (‘ol. Miles Was in Conihialhe lof 


a large force of United States troops, and able and intent upon the 
execution of said erder, and that he was thereby compelled to cease 
cutting between one-half mile and three miles from said post and 
the adjutant’s office thereof, and was compelled to cut all of said six 
thousand cords of wood an average distance of four miles further 
from said cantonment than required to do in and by the said con- 
tract, and that by the said breach of said stipulation of said contract, 
providing threat Vour petitione I’ might cul sald wood outside of a circle 
one-half mile distant from the adjut int’s office, your petitioner sus- 
tained dam: ivres to the amount of ten thousand doll: iLT’s. 

And your petitioner further avers that he has at all times borne 
true allegiance to the Government of the United States, and has not 
In any way voluntarily aided, abetted, or given encouragement to 
the rebellion against said Government: 

Wherefore the claimant demands judgement against the United 
States for the sum of fifty-five thousand three doliars and sixty-three 
Certs, | 

SANBORN & KING, 
Attorneys for Claimant. 


UNITED STATES OF AMERICA, | 
District of Minnesota, } 


John Bb. prayer ‘being first duly sworn, deposes and says: That 
he is one of the : ttorne ys for the claimant in the above-entitled ae- 
tion: that no dont tise bat or transter of said claim, or any part 
thereof, Or any interest the rel i. lias been made, except as 11) said ppc- 
tition stated, and that said claimant Is justly entitled to the amount 
therein claimed from the United States, after allowing all just credits 
ania offsets, anid threat he believes the facts as stated in said petition 
are true. 


JOHN B. SANBORN. 


Subseribed and sworn to before me, this Ist day of November, A. 


DD. 1S77. : 


Post-othee address of Camipbell IK. Peck, Keokuk, lowa: Sanborn 
& King, Washington, D. ©. 


FUP RARE NE epee ese 


Exuibir A (referred to in petition). 


Form No. 9. Voucher to Abstract AA. 


The United States to Campbell IKK. Peck, Ir. 


Place and date of purchase: Cantonment Tongue River, M. ‘| 
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s 
. 


lor the following supplies, delivered at military station mouth of 


Tongue river, M. T., 
1}. 
me at snid’ station SOO tons of hay and 6.000 cords of 
vouchers attached and report filed herewith, V1Z: 
S76. 
September A). 
November. 2o, 2. 
December 5, 
ISG. 


SO) 
LOS. 


Se a 


cords wood. | ; 
cords wood. Total, ty f MO) cords, («4 
eords wood. SSH per cord 
2191 eords wood, | 


my. <3 


June 


The contractor having failed to comply with the ~tipu- 
lations of lis contract in supplying the hay as provided 
for, the Government was compelled to supply the de- 
ficiency by purchase and otherwise, as provided tor in 
article dof the aforesaid contract, at the following cost, 
Viz: | 


91,621 Ibs. hay purchased by A. A. Q. Moat: 
Tongue river, (@ 854.75 per ton... - ---- $1,591 9] 
Lo,oke Lbs, hay purchased by A. A. (). M. at 7 


Tongue river, (@ 850,00 per ton. o2 .-. ~~ 580 31 
B4S997 Tbs. hay from Fort Buford, cost, 1n- 
cluding original price of hay, cost of baling 
and transportation, &e. Sec report here- 
with ciebrtas aa : AG SOT 


Le) 


AO O50 67 
S050 Of 


Deduet contract pri said hay, (a; $34.75. 


Diflerenee Ih Cost Charo + le to contractor, as per article 
Lor this contact. 2... 2.::. 


i a 


under a contract of August 17, 1576, 
CG. Card, chief qrmvr one of Dakota, for. supplying anc deliver- r 
wood, as per 


with Major 


— S51 200 OO 


LOOSO 65 


STOO 19 


e) = 


ae | 


certify that the above account is correet and just, and that the 
articles have beet accounted for on the property returns for the 
quarters ending on the 50th of Sept. and Sist of Dee. IST6, and BUth 


of June, 
by vouchers herewith. 


IS77, of Lieut. KE. W. Randall, 5 Int’y, A. A. Q. M., as shown 


BIEN. CART. (Jivarte rpivaste "gal 


Reeeived at St. Paul, Minn., the S of October, i8i7.ot Major Bt) 


Card, quartermaster, U 


JUL S. Army, the sum of ten thousand nine hun- 
dred and nineteen (10.019) dollars and thirty-seven (37) cents. in full 
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of the above account as the sum found due and allowed by the War 
Department. | 
(Signed in duplicate.) 


- " (S’e’d) | CAMPBELL K. PECK. 


ey The within receipt for $10,919.57 is made as the sum found 
due and allowed by the War Department, and is not a re- 
ceipt in full of all demands under the contract referred to within, 
and is not to be considered as in any wise as preventing the claim- 
ant from bringing suit for an alleged balance due under said con- 
tract, or to prejudice bis claim for such balance in court. 
St. Paul, Minn., Oct. Sth, 1S77. 


(S’o'd) CAMPBELL Kk. PECK. 
(S'g'd) BlNJ. C. CARD, 


(Juarte rmaster. 


Form No.9 Voueher No. 2. Abstract A. 


QcTroBER, 1877. 
Campbell Kk. Peck : 


Na a a 


10.919 37-100 


Paid Sth October, 1877. 
: (Check No. 19517. 
Date, Oet. S, 1S77. 
~ Amount, 810,919 57-100. 
Depository, Chicago, I. 


Exuibir B (referred to in petition). 


Wak DEPARTMENT, 
WASHINGTON City, September 20th, 1877. 

Sir: Referring to your claim to be released from certain obliga- 

tions erowlng out of a contract with the United States for furnish- 

. ° ing and delivering hay and wood at the military post near Tongue 

river, Montana Territory, | have the honor to inform you that Major 

Card, quartermaster United States Army, having submitted a re- 

port in connection with and supplementary to report submitted by 

him on the 30th of June last, and said report having received the 

approval of the Quartermaster General, the following order has been 
made thereon this day ; 

“ Respectfully returned to the Quartermaster General of the Army. 


a 
The claimant will now be paid the sum of $10,919.57, as recom- 
mended by the within report. This department can allow no 
greater sum, but in order that claimant may bring suit for an alleged 
balanee, he will be required to receipt for the above amount as the 
sum found due and allowed by the War Department, and will not 
be required to execute a receipt in full of all demands under his 
contract.” , 
Application for payment of the amount found due by the Depart- 
~ 
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ment should ‘be made to Mayor Card, ehief quartermaster Depart- 
ment of. Dakota, at Saint Paul, Minnesota. 
| Very respectfully, your obedient servant, 
GEO. W. McCRARY, 


Necre fara of Wow. 


Colonel C. Ik. Peck, Keokuk, lowa. 
eB Trav rac. hiled Nove mber ‘, ch a 


And now comes the Attorney General, on behalf of the United 
States, and answering the petifion of the claimant herein, de- 
L000) nies each and every allegation therein contained, and asks 
yudgement that the petition be dismissed. : 
And-as to so much of the said petition as avers that the said 
claimant nas atall times borne true faith and allegiance to the Gov- 
ernment of the United States, and has not in any — voluntarily 
aided, abetted, or given encouragement to rebellion against the said 
Government, the Attorney General, in pursuance of the statute in 
such case PrPON ided, denies the said allegations and asks judgment 
accordingly. 
| TILOMAS SIMONS, 
Asst Athy General, 


Lae. lindings of huacet and Conclusion of Law. 


This case, having been heard before the Court of Claims, the court 
Upon the evidence finds the facts to be as follows: 


I. 


Whenever a month is named in these findings the year 1S76 is in- 
tended, unless otherwise specially stated. 

fort Buford is situated in latitude 48° north, on the north bank 
of the Missouri, nearly opposite the mouth of the Yellowstone, in 
the center of a reservation of 50 miles square, and in the ordinary 
route from Pongue river Canitonment to the east. 

Bismarck, the nearest settlement, is situated on the Missouri where 
the Northern Pacitic Railroad crosses that river, about 225 miles 
below Fort Buford by land and about 3880 miles by the river. 

‘Toneue river joins the Yellowstone on its southern bank, 172 
miles above the Junction at Fort Buford. The nearest settlement to 
Tongue River junction is Bozeman,in Montana, 300 or 400 miles 
distant. With the exception of the miners in the Black Hills. the 
section of country between Bozeman and Bismarek was in 1S76 oc- 
cupled only by the military and by bands of hostile Indians. 

Powder river enters the Yellowstone (7) Its southern bank about 
1) miles below the Tongue River junction. About 60 miles below 


, 
— 


Powder River junction is Glendive, on the north side of the Yellow- 
stone. From Fort Buford to Glendive the distance is 70 miles. 

In the autumn of 1876 the Missouri was navigable between Bis- 
marek and Buford. In the Yellowstone there are rapids known as 
Wolfs Rapids, 5 miles below Powder Ktiver junction, and other 
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rapids known as Buffalo Rapids, between Powder River junction 
and Tongue River junction. In ordinary vears the Yellowstone is 
navigable as far as Tongue river between May and August, and is 
relied upon to supply the posts on that river. The vear IS76 was a 
year of unusual rains, and boats in that year went above Tongue 
River junction; but the river was not navigable above Powder 
river after September 1, nor above Glendive after September 20. 
After September 25 no boat could get to Glendive. From that time 
throughout the year freight was sent up the Yellowstone from Fort 
Buford by wagon transportation. 


LI. 


In the vear 1876 a state of war existed throughout that region. 
The massacre of General Custer’s troops took place about 125 miles 
from ‘Tongue River post. After that fight Sitting Bull crossed 
1001) the Yellowstone with part of his force at the mouth of 
Powder river, and the rest crossed at or near Glendive. 
General Sheridan thereupon ordered the establishment of a can- 
tonment to accommodate a regiment of cavalry and a force of in- 
fantry at or near Tongue river, and directed supphes for the winter 
to be taken there. A post was also established the same summer at 


(ilendive. Creneral Csird Was at that time chief quartermaster of 


the Department, with headquarters at Saint Paul, in Minnesota. 
~The Yellowstone Valley liad been the usual winter home of the 
Sioux Indians; but Its occupation by United States [roops prevented 
them from wintering there in IS76-77. They had no winter home 
that season, and kept constantly moving about. Ordinary supply 
trains going from Butord to Tongue river without an escort were 
exposed to great danger, although parties did come through with- 
out molestation, | 

In August of that vear, Colonel Forsyth, of General Sheridan’s 


staff. reported thiat ho hav could Lye procured ()}) the Yellowstone 


except near the mouth. On the “Bie Meadows.” on Fort Buford 


a 
reservation, about 12 miles from the fort, there was grass growing 


suitable for making about 1.000) tons of hav. This was the tract 
referred to by Colonel Forsyth. 

()n) the Oth) ot August, Creel ral Card Lf le graph 4 Lo the quart |'- 
master at Fort Butord: “Have hay cut for Tongue river. Will 
want large quantity. Hlew much ean vou secure? Will send 
baling press. HHow mueh can cOomMUSssary ret 1) addition to his 
contract ?” 

General Card Invited several Contractors, among whom was the 
claimant, to make- proposals tor supplying hay and wood at Tongue 


River cantonment.. The claimant, who was then a resident of 


Keokuk, lowa. made proposals for that Purpose, which Were accept a 
by telegraph on the 22d August. 

On the same 22d August, the regimental quartermaster at Fort 
Butord wrote to General Card that he could procure about ZOO tons 
of hav for Tongue river; and on the 24th August, he telegraphed 
him to send two baling machines and rope enough to bale 400 tons 
of hay. 

S4—1 70 
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Qn the same 24th August, General Card wrote from Saint Paul 

to the assistant quarterinaster rul ort Butord. through General 

} } y* } } } 

[lazen, the COMMON aIne Ofheer at that post, that he had mmadae a 
= | } . + } N ' ; li] | | 

CONnDLrACL TOr hav WILT tire Crminians, aliel that it Would hot 1? TreECeCs- 
‘ia } ry oe > Protiar ) 

sary te provide jiay for Tongue river at Buford, and that conse- 


quently ne Wotlick Nob senha Upp a aay press, 


~ 
ee 
— 
— 
we 
aa 
~ 
- 
—s 


) ie claimant, who had proceeded 
from. Bismarck to Samt Paul for the purpose, had an interview 


} y o ’ ’ . ; . é 

, . ‘ . 3 7 . } w {i Ps ) es ’ ? > ’ ) , ‘ rg : 
with General Card, at which the contract for supplying hay and 
} i - . vv f 7)? - : Ory ] atts ‘ : 
Wood] cil bots Le Rive 4 Cobhitlas mien t, dated August Bid: ioe), Waals 
a" j Le } ION eee + <i } =p | ee 4 , t | : ai. > mtn 7 ye 
eK ecuUted cLLit{ bill i hed PCr Iii Cpa Lis. ea eA 4 ort l }t) riit’ Clalla li > 


petition. 
+ | 28)? ' Hoar. ( -O) sect { 7 a : { * ] ci 
At the same PItIeCrview, rene Vsti are: Was hlortied thant the 
. ; 1 j ; er (Ess } ey 
claimant WOoUTd ab ohnee seh Dien and hoachines ce Die AYE GaowWws 
" | ] ? ? , , 
to cub the hav KHOWh to be tlie re, aud vould at once send on, to be 
forwarded DV boat from Pismaareck, hav us SSCs, tools, niatlerlals, ania 
oe ai | ak od a a | a ae | 
SUp ples. (ieneral { yTrdG replied threat It Wels hice 1h) the “CULSOT), and 
he hoped no. tithe Would be tost. Phe claimant answered that he 


' | ee A ] ] } ] » . +] 2 am “? 
lad two boats Ob lis OWh, ane shoulda Procure Others 1 necessary. 


The Creneral oflered to do sill he could [oO assist the claimant, and 
also 1) dire t the QQuarberthasters al ort Bufo and. Pongue rive l" 

cemreece| Li 11) filling the @ontract 11) every Wa thev cou le 
LQO2° COLSISTCHELS with therm duty The claimant Seidl that he hed 


he persolal knowl dee of the Condition Of the Yellowstone: 


but from reports made by officers of the army, he judged it to be 
as navigable as the Upper Missourr: in which case he would have 


plenty of time to transport the hay by steamer. The only doubt 
Was LE MOU Wolt ~ Rapids, sna tie should provide a boat above the 
rapids and a boat below, and transter the hav at that point. (rel- 
eral Card at that tlie Supposed that the claimant would be able to 
ascend the Yellowstone as far as Glendive, but he made no reply to 
thre claimants siti statement about steam navigation, nicl did hot 
agree that the clatmani should be able to Tralisporl the hay by 
Water. 

At the Lilie: \ thie ssid Contract Was entered into, the Cost of 
| | Dig Meadows,” and 
ot delivering it eat pothits ti thre river Where steamboats eould load, 
f 2.000 pounds, rope and baling machine being 
furnished by the United States: and the cost of transporting hay 


eer S Spee - 3 &é 
eutling and cur id bale lav on the said 


Wils Ar per Toot) © 


irom Ford Dutord ty) Tongue River Cahtonment hy steamer, when 
the Yellowstone was navigable, was 850 per lke ton. 
rv. 

The claimant immediately made preparations to perform his 
said contract. On the 20th August, he sent forward trom Bismarck 
tw kort butord, by land, teCahlis loaded with supplies, machines, 
sevthes, hay-forks, rakes, two mowiig machines, and all other tools 
necessary for cutting. hay, together with foremen and gangs of men, 


who were Instructed to go at once to the “Big Meadows” and coni- 


© 
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mence cutting hay. A beater press and a steam hay press were 
also forwarded, with the necessary wire for baling hay. 

Qn the 2uth August, General Hazen, under the said telegraphie 
Instruction of the 9th August, contracted with Leighton & Jordan 
to deliver 1.000 tons of hav, more or tess, at points on the Yellow- 
stone and Missouri rivers, not to exceed 30 miles from Fort Buford, 
sald hav to be placed at points on said rivers where steamboats 
could load, properly stacked, for 819.90 per ton of 2,000 pounds; or 
to deliver said hay baled for S20 peer Lon. 

General Hazen first learned of said contract with the claimant 
CT} the ith September. | lle Immediately notified Leighton WX Jor- 
dan of the fact, and told them that thev could go on cutting the 
erass at their own risk, and furnished them with-a euard, consist- 
Ing of a corporal and ten men, to protect them while doimg it. 
Before the arrival oft the Claimant's agent ‘it kort Buford, he in- 
formed Creneral Card that in his opiiion. the claimant could not 
comply with his contraet, and advised that the cutting should be 
continued under Leighton & Jordan. 

The claimant's advent arrived at Fort Buford on the 6th Septem- 
ber, “and proceeded the same day by Steamer to “Dig Meadows.” 
He found Leighton & Jordan’s force cutting the hav there. They 
had run the machine round most or all the grass fit for hay, and 
had then made from 200 to 250 tons of hay. They were actively 
at work, and eontinued so until about the middle of October, and 
eut and cured in all nearly SOO) LOnS. 

(reneral Ilazen informed the claimant's agent that Leighton W 
Jordan were cutting the grass under his authority, in order to exe- 
cute a contract for sapplving Tongue river with vay which General 
Card had directed him to make. The agent replied that the claim- 
aunt hye le a contract from (reneral (‘ard for furnishing hay to that 

cantonment, wlneh had been taken with the understanding 
10053) that they could cither get hay on the Yellowstone near the 

post, or cut-it below on some point and ship it on boats; and 
that he expected to cut it from the “ Big Meadows,” where was the 
only hay known to him from which the contract could be filled. 
General Hazen did not acquaint the claimant with the instructions 
which he had vIVven to Leighton WN Jordan, and the recommenda- 
tions which he had made to General Card on learning of the 


clanmant’s eontract. 


A portion of the clainiant’s train from Bismarck arrived at Fort 


Butord (1) the night of thie Oth Septem ber. ()}) the 7th September 
the claimant’s agent told General Hazen that he was about to send 


— 


that tram up the Yellowstone, and that he wished it to make a 
thorough examination of all the country between Fort Buford and 
Tongue river, and to.cut whatever hay could be found; but that the 
country was full of hostile Indians, and the men were unarmed and 
an eseort: and he asked General Hazen to 


would not go without 
The weneral refused the escort. and 


furnish an escort for the train. 
sid that he thought the claimant’ contract could not be fulfilled. 
The agent then asked for arms for the men. General Hazen gave 
The agent immediately ferried the teams, men, and 


them ten guns. 


siibt ieee tieatenmeaat ae 
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tools across the river, and on the afternoon of the 7th the train pro- 
ceeded up the Yellowstone. At Glendive the claimant’s agent de- 
manded an escort of the commandant at that post. The command- 
ant refused the request, but offered pe rniission to accompany the 
Government train to Tongue river, which would leave in about 
twelve days. The agent pushed on without escort, and arrived at 
Tongue river on the 25d September. 

The agent made great efforts to find grass fit for hay. He searched 
throughout the valley of the Yellowstone and through the Tongue 
river country for 30 or 40 miles without finding any. While at 
Tongue River cantonment be asked the commandant for an eseort 
{fo go witn hisimen into the country around that post to find hay. 
The commandant refused to furnish it. The agent then returned 
Fort Buford and informed General Hazen of the result, and ad 
that he could proceed no further in executing the contract without 
a military escort. 

On the 12th October General Hazen informed the assistant adju- 
tant general at Saint Paul, by letter, that the claimant’s agent had 
returned with all his haying implements, and of the demand fora 
military escort, and further said that he was satisfied that the claim- 
ant did not intend to do anything with the hay. 

¥. 

The claimant delivered no portion of the hay under his said con- 
tract. On or about the 2Zist October General Card sent orders to 
General Hazen to supply the deficiency and to transport it by wagons, 
enia ta) keep an account of the eX pehse ana report the Sime to De- 
parthient headquarters, This order was received by General Hazen 
on the 9th November. | 

A portion of the deficiency was purchased at Tongue River can- 
tonment at the contract price. Eleven tons were also purchased at 
the same place, at the rate of S50 por bon. The rest of the detiel- 
ency was made up from the said hay cut and baled at “ Big 
Meadows” by Leighton & Jordan, and amounted to 501,541 pounds 
‘delivered at Tongue River cantonment, costing at “ Big Meadows ” 
827 per ton of 2.000 pounds, 

The OP od mounds of hay =) delivered ‘ul Toneue river Were 
trausported thither by directions of General Hazen. As soon as he 

received General Card’s order of the 21st October he set 
L004 about constructing racks for the tr: Nsport ition Wagons at his 

post belonging to the Government, and he also endeavored to 
hire private transportation. The hav was carried in several trains, 
the first of which teft about the 17th November, and the last about 
the 20th December. Phe trains were mixed trains, each consisting 
of from 40 to 60 w: IVOHS, alle l tr: iInsporting other Government Ssup- 
plies as well as hay. About two-thirds of the hay was transported 
in hired wagons, and about one-third in Government wagons. The 
hired wagons were two-horse or mule wagons, each capable of car- 
rying 2.400 pounds of hay. The Government wagons were six-mule 
wagons, each capable of carrying from 4,500 to 6,000 pounds. 

It does not appear that an‘accurate account was kept of the time 


e~ _ 
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actually occupied in the transportation of the hay. The hay-wagons 
were mixed in the trains with wagons containing other supplies. 
All the wagons were billed at Fort Buford for Glendive only. At 
Glendive they were detained for making up new trains with Govy- 
ernment supplies for Tongue river, and were forwarded thither from 
Glendive under direction of the assistant quartermaster at the latter 
post. The round trip with a hay train froin Fort Buford to Tongue 
River cantonment-and back might reasonably have been made in 
twenty davs at any time between the 17th November, 1876, and the 
middle of January, 1877. 

It is not shown that the defendants were put to any cost for the 
Government wagons employed in transporting said hay which they 
would not have been put to had the wagons rested. at Fort Buford. 
The defendants contend that they are entitled to compensation for 
the maintenance and support en route each day of each Government 
six-mule team employed in such transportation at double the rate 
allowed to a private two-horse or mule team for a day’s service in 
the same. If the defendants are entitled to any compensation for 
such maintenance and support they are entitled to it at the rate so 
contended for. | 

Two hundred thousand eight hundred and ninety-four pounds of 
said hay was delivered at Tongue river by hired teams. Each hired 
team cost the defendants S487) per day, and rations and forage. 
Mach such team required en route forage to the amount of 060 pounds 
of hay and +400 pounds of oats and 22 rations. The hay so consumed 
cost the defendants at Fort Buford 87.56; the oats, 89.37; and the 
rations, 84.62. | 

It is not proved that the hay, oats, and rations so consumed en 
route were transported in private Wagons. Had they been so trans- 
ported the cost of the transportation of the amount of each kind neces- 
sary for each private team would have been: of the lay, $28.54; 
of the oats, $20.60; of the rations, 316.45. 

VI. 

The said Beater press and the said steam hav press, shipped as 
aforesaid by the claimant from Bismarck to Fort Buford, arrived at 
the latter place 1) good eondition before the middle of Septem ber. 
Each was the property of the claimant. The claimant’s agent, on 
their arrival, asked the regimental quartermaster at Fort Buford for 
permission to land thenyand to have them protected. The quarter- 
master assented to the landing and offered to protect them, and 
proposed to buy them for the purpose of using them in baling , 
hav, if he could get authority to dose. Ile also proposed to hire 
them: in case he could not ret such authority. The claimant’s agent 
accepted the proposition TO buy them and refused the proposition Lo 
let them for hire, and left the machines in charge of the quarter- 

master, In order that he might apply for authority to buy 
1005 them. The quartermaster used the machines, under the de- 
fendants’ contract with Leighton & Jordan, in baling the hay 
eut under that contract, and left them exposed to the weather on 
the east bank of the Missouri, where they became dilapidated. The 


G70 JOUN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AL. 


Claimant demanded pay for the value of said machines; but the 
defendants refused to pay for more than the hire of the same. It 
does not appear that said machines have ever been returned to the 
Claimant. 


Vil. 


There was no military reservation at Tongue River cantonment 
when thre Sila contract Was SLOT dd, but HOO men were stationed there. 
On the Lith September an order was issued for the reservation of 
an area of land 20 miles square, determined by a line dravtn 10 
Miles north ania South of the meridian through il polnt at the mouth 
of Tongue river, and lO miles east and west of suid meridian. The 
cutting of tiniber on the reservation Was prohibited by seid order, 

The cantonment at Tongue river was situated about one-fourth of 
amile south of the junction. All the wood within it, whether grow- 
ane or dry, Was cottonwood. On the Tongue river, hear its) mouth 
and below the punetion on the Yellowstone, within the reservation, 
there was.a large body of growing cottonwood. With this excep- 
tion, there was very little green wood on ‘Tongue river within the 
cantonmiont. Tt was necessary to go five or six miles from. the post 
to find miueh @reen wood on its banks. 

There were also about 1500 cords of dry eottonwood on the res- 
ervations Some of this was timber that had been felled by Indians 
for the purpose of feeding their horses on the bark of the small 
limbs. “These trees were scattered all through the other, timber. A 
part of it was in one patch of about 25 aeres taat had been dead- 
ched by fire. The rest consisted of dry standing trees cor of drift- 
wood, | | : 

At the time 6,000 cords of green cottonwood might have been cut 
Within a space of from half a mile to a mile and a quarter from the 
wdyutant’s quarters at said cantonment, and within from three-quar- 
ters of amule toa mile from the quarters first established by the 
claimant, to be hereafter more particularly noticed, 

lad the claimant been allowed. to cut green soft wood in such 
space he eould have entirely fulfilled his agreements touching wood 
in said contract befor January 10, 1877, and the HecessaPry eX pense 
Which he would have incurred at Tongue river in cutting and de- 
livering the wood according to his contract would have been at the 
rate of S5.0S! per eord, | 

An agent of the claimant arrived at Toneue river with 9 teams 
and 532 menon the [9th September. THe reported to the command- 
cant, who directed him to cut some dry wood, and referred lim to 
the quartermaster for the amount. The quartermaster said they 
would want 1600 cords of dry wood. The agent. replied that. it 
would cost more per cord to furnish dry wood than gree, and that, 
as he expected a person soon with more authority than himself, he 
would not take the responsibility of furnishing dry wood. 

On the 25d September the foreman who was to superintend the 
cutting, and who was the person so referred to as having more au- 
thority, arrived with 5 more teams and S more men. Tle said that 
it would be a great deal more expensive to furnish dry wood than 
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green, and he objected Lo doing it. The quartermaster lnsisted, 
however, that he should furnish 1.500 eords of drv wood. 


10060. The claimant’s agent thereupon did furnish, es a part of 


the said 6,000 cords, 1,500 cords of dry wood between the 25th 
September and the 25th October. The hecessary expense which he 
incurred at ‘Tongue river in cutting and delivering at the ecanton- 
ment the said 1,500 cords of dry wood was $5,540. - 

In order to provide agallst the Iclemency ot the season the claim- 
ants agent erected permanent quarters for his force about SOU vards 
from the post, and in sight of it, across Tongue river. The post was 
on the south side of that river, and the quarters were erected on the 
north side of it, in the large body of growing cottonwood already re- 
ferred to. ‘There was a cook-house, a building for the men, a store 
room and office, and about 10 small cabins. All were built of logs, 
chinked and daubed, with dirt roofs. The cost of these improve- 
ments Was SS40. 

Oivor about the 50th September the claimant's agent was informed 
hy Colonel Whistler, ten porary, commandant at the post In the ab- 
sence of General Miles. that he would not be allowed to cult green 
timber within a space of 10 miles from the adjutant’s office in the 
cantonment.  TTLe replied that the contract permitted the wood to be 
cut within a eirele half a mile distant from. the adjutant’s otlice. 
The temporary commandant answered that the ten-mile order had 
been made by General Miles, and that he would not interfere with it. 

Qn the 2d October the agent. left Tongue river in order to see 
General Miles, who was then at Glendive. At the time of his leay- 
Ing the houses in the quarters were all built, roofed, and chinked, 
but were not wholly completed. | 

Qn or about the 20th October the foreman in charge of the claim- 
ants work applied to the quartermaster to know where the wood 
was to be cut, and where he was to establish his winter quarters for 
cutting if. The quartermaster replied that he would hot he pernilt- 
ted to cut down green timber within ten miles of the reservation. 

(reneral Miles returned to the post on or about the Ith November. 
On the day after his return he showed the claimant's foreman where 
he would be permitted to eut the balance of the wood necessary to 
fill the contraet. It was from two and one-half to five miles distant 
from the post, and not in the direction of the said quarters. 

Without fault on the part of the claimant or lis agents 17 teams 
In the claimant’s employ were idle and unemployed for ten days be- 
tweeh the time when they finished cutting and hauling the dry wood 
and the conmencement of cutting green wood under said last-named 
direction of General Miles. The necessary expense to the claimant 
of said teams was SS each per dav for the ten days. 

lu COnseGg UEHCE of the said direction by General Miles respecting 
the places from whence the wood should be cut the claimant was 
obliged to abandon the said quarters and to construct new quarters 
about three miles distant from them. ©The old quarters, when abon- 
doned had no market value, and were valueless to the claimant. 
The new quarters were necessary. Being further removed from the 
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station, they were constructed so as to afford protection against In- 
dians. - They weére finished in November and cost $1,500. 

On the 19th December General Miles, in writing, prohibited the 
Claimant from cutting green timber within three miles from the 
mouth of Tongue iver, 

By reason of the delays to which he was subjected, and of the ac- 
tion of the defendants’ agents in preventing him from cutting green 
soft wood on said reservation outside of a circle of one-half a mile 

from: the edjutant’s office of the said post, the claimant Was, 
1007) without fault on his own part, prevented from pertorming his 

sald contract, as he otherwise would, before the 10th January, 
IS77.) Inclement weather and deep snow came on long before he 
could complete it. No work could be done after the loth January, 
IST7, until spring. The claimant could not graze his stock, nor-ob- 
tain forage or hay for it there,and was obliged to discharge 12 teams 
and 25 men that had been brought there at great expense, and to 
-send them back to Bismarck. At the time when work was stopped 
in the winter 5,000 cords of wood had been cut, of which 2,750 had 
been delivered and 2 2OU hed been accepted. 

In the spring following other teams were hired’ to complete the 
contract. Phe last delivery was made on the 25th June, 1877. 

Pn COnSCGUCHCE of said orders the claimant was obliged to haul 
ood cords of green wood a greater distance than he would have 
been obliged to haul the same had he been allowed to cut it outside 
of a circle of one-half mile from said adjutant’s post. The additional 
cost of such extra haul incurred at and near Tongue River station 


> 


was at the rate of SL.67% per cord. 


VIII. 


The defendants denied .that thy Y were bound to pray’ the claimant 
for any part of the () (OO) cords of wood+so furnished more than the 
contract price of a8.60 per cord, amounting Inthe aggregate to 851,900, 
They claimed the right to apply towards the pavinent ot sila acyre- 
gate the stim of S40.980.65, which they said was the difference in 
cost between the contract price of said hay purchased to supply the 
deficiencies at Tongue river and the actual cost of the same. The 
Secretary of War ordered that the claimant should be paid the sum 
of SIO DIOS T as the balanee found due him by the quarteriniaster, 
but, in order that he might bring suit for the recovery of an alleged 
balance, that he should not be required to execute a receipt in tall 
of all demands under the contract. Thereupon the claimant Wiis 


pal the said sum of SLOOEO37. and Lave receipt therefor 1) the 
form prescribed by the Seeretary. | 


LA. 


It the def ndants were hot authorized to deduct from the eontract 
price of the wood some precrt ot the Cost ot the deficiency in the hav, 
there is still due and unpaid to the claimant on the contract for 
supplying the wood 340,980.63. | 

If the defendants are entitled to apply to the payment of the wood 


Sind 3 | 
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any part of the cost of supplying the deficiency in the hay, they are 
entitled to apply thereto $4,068.10, the cost of 301,541 pounds of hay 
at S27 ye ton; and 8167.75, the difference between the cost of 11 
tons at $50 per ton, and the same amount at $54.75 per ton; and 
$58,190, the cost of the hire of the private teams which transported 
the hay from Fort Buford to Tongue river—in all, $12,425.85. 

If the defendants are entitled to apply to the payment of the wood 
the cost at ort Butord of the forage and rations used and consumed 
by the private teams while transporting the hay, the amount of the 
same Was SI,S10.20. 

If the defendants are entitled to ely oy) ly to the pavire nt of the wood 
the cost at Fort Buford of the for: ge and rat tions used and consumed 
by the Government teams while transporting the hay, the amount 
of the same was 8905.10. 


If the defendants are entitled to apply to the payment of 


LOOS the wood the eost of the transportation of the forage and ra- 

tions so used and consumed while transporting the hay, the 
cost of the transportation of the amount used and consumed by the 
private teams was $9,047.25, and of the amount used and consumed 
by the Government teams was $2,775.04. 

The claimant, by reason of the said suspension of the work in Oc- 
tober and November, was obliged to keep his teams idle at an ex- 
pense to lim of S1,560. 

The value of the said Beater poe was S557, and the value of the 
suid hay press was 81,746. 


If the claimant is entitled to recover by reason of the delivery of 


dry wood in the place of green wood, the CX CCSS oft the Cost ot the 
Lov cords of dry wood st) delivered Was SOT. 


Ifthe claimant is entitled to recover damages for the breach of 
the defendant in refusing permission to cut wood within one-half 


mile of the adjutant’s post, the amount of such damage was $6,833. 

The court having considered the requests for findings of facts 
made by the claimant and by the detendants, respectively, finds the 
following fac — the evidence, in addition to those already found 
1 this ec ASC 


». © 


(Allowed at the request of the claimant.) 


There was no market rate of transportation from Fort Buford to. 


Tongue River cantonment during the autumn and winter of 1S76—77, 
except SO) far as the following facts tend LO establish One: i Sep- 
tember, LST, the detendants, (oy) their OW] inVitation, recelyved pro- 
posals from contractors for such transportation, of which the follow- 
Ing is anabstract: The tirm of Durtee & Peck, named in the abstract, 
is il copartnership firm, of which the claimant isone of the members: 
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tection. 


(Allowed partly Onl the request of the elaimant, partly on the re- 
Ol the defendants. and partly (1) the sugeestion of the eourt.) 


At the time of the signing of the said contract between General 
Card, chief’ quarts rinaster of the Department of Dakota, and the 
Claimant, there was no grass in the valley of the Yellowstone suit- 


Chiet 
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able for making hay except an the said tract at Big Meadows and 
on some smaller tracts, which were subsequently cut for delivery at 
Tongue river, and charged against the claimant by the Quarter- 
master General. All the rest had been destroyed by the Indians. 
These facts had been reported to General Card officially, and were 
known by him when he made the said contract with the claimant. 
There was some upland prairie on the Missouri, above the mouth of 
the Yellowstone, but this was thinner than the meadow rass, and 
Was In fact taken possession of and cut by Leighton and Jordan in 
October. | 

At the time when the said contract was signed both the claimant 
and General Card supposed that there was no grass on the Yellow- 
stone, except that at Big Meadows, and it was then intended by both 
that the said contract should be executed by cutting the grass on 
the Big Meadows, which Wits afterward Cul by La ig@hton ray Jordan 
under authority derived from General Card. This was the only 
crass on or near the Yellowstone from which, after the arrival of 
the claimant’s teams at Fort Buford, it was practicable to make hay, 
and the only grass in that seetion from which it was practicable to 
make it in time. to have the deliveries commence at Tongue river 
on the Ist dary of October, the dav named 1 the contract for the 

commencement of the deliveries. 


LOLO : | XII. 
(Allowed at defendants’ request. ) 


The communication referred to in the last paragraph of finding 
I was not received at Fort Buford until September 4. [t took ordi- 
narily from a week to two weeks for a communication from Saint 
Paul to reach Buford, as the mail left Bismarck but once a week, 
and it took six days to get to Buford from that point. There was a 
telegraph trom Saint Paul to Bismarck only. | 


ALLL 
(Allowed on defendants’ request.) 


When the contract was made (reneral Card had never been in the 
Yellowstone region. Although he did not know personally how 
much grass there was standing on. the Big Meadows, he supposed 
there was a large quantity. In the communication of August 24, 
mentioned in the second finding, General Card gave directions that 
contractors should be supported in every just and needful way. 


AV. 
(Allowed at the at fendants’ request. ) 


Although the formal avreement in writing Wiis made with Leigh- 
ton & Jordan on the 29th of August, the season was so far advanced 
and the emergency so great that the contractors had been previously 
told to begin and hurry on the work, and had been prosecuting 11 
vigorously for six or seven days before the written agreement was 


made. 
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XV. 
(Allowed on the defendants’ request.) 


The only notice which Greneral Tazen is shown to have received 
from General Card of the contraet with the claimant is as follows: 

On the 24th of August, in the letter of that date already referred 
to, General Card wrote: “IT have made a contract with Durfee & 
Peck for hay and wood at Tongue river, so that it will not be neces- 
sary to provide at Buford any hay for that point, and I will not, 
therefore, send up a hay press.” 

This letter was received on the 4th of September, several days 
after Leighton & Jordan had commenced cutting the Yrass On the 


Bie Meadows. The guard mentioned in the third paragraph = of 


finding ITV Waals stipulated hor by the contractors im their proposal 
of August 29 to prevent the hay from being destroyed, and was on 
the ground when the claimant’s agent arrived at the Big Meadows 
on the 7th September. The following is a copy of that portion 
of General Hazen’s letter of the 4th of September, by which he in- 
formed General Card that the claimant, in his opimion, would be 
unable to furnish the hay contracted for: 

“Two out of the last three contracts made for hay by the Quarter- 
liasters Department at this post have failed, from the fact that the 
great difficulties of getting hay in this country were not understood 

by the contracting parties. 
Lol] “The arrangement with Mr. Jordan, representing Mr. A. 
C. Leighton—the only one of the three referred to who ful- 


filled his contract to cut hay here—was made upon the authority of 


the chief quartermaster, and he is now, after considerable expense, 
well engaged and progressing in the work. 

“The lateness of the season, frost having already appeared, the 
mustake in expecting that the Yellowstone will much longer afford 
any reliable means of transportation, the report of all parties that 
no hay ean be cut in the vicinity of Tongue river lead me to believe 
that to stop Mr. Jordan's work now is to interrupt the only judicious 
means of getting hay at all at the new post. 

“| would recommend that hay presses still be sent.” 


AV I. 
(Allowed on the request of the defendants.) 


The claimant’s agent first arrived at Big Meadows on the morn- 
ing of the 7th of September. THe saw Leighton, one of the firm of 
Leighton t& Jordan, and asked him on whose authority and for 
Whit place he was eutting the hay. Leighton replied that it was 
on the authority of General Hazen and for the cantonment = at 
Tongue river. The agent then returned to Fort Buford and saw 
General Hazen, and asked him on whose authority Leighton & Jjor- 
dan were cutting the hay on the Big Meadow. General Hazen 


— 


answered that by a letter from General Card he was authorized to 
let the hay in open market, and he had let it for the cantonment at 
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Tongue river. The agent told General Hazen that he was the agent 
of the claimant, who held from General Card the contract to fur- 
nish the hay for that cantonment, and that he fully expected to cut 
the hay on that meadow, and that that was the only hay that he 
knew with which to fill the contract. It does not appear that Gen- 
eral Hazen made any reply to this statement of the agent, or that 
the agent In any other way asserted a right to the grass on said 
meadows on behalf of his principle as against Leighton & Jordan, or 
requested to be put Into Possession thereof,or intimated that he then 
desired or expected to cut hay in that vicinity. He did state his in- 
tention of sending his haying force to Tongue river to try to fill the 
contract there. 

The contract with Leighton & Jordan, referred to in paragraph 2 
of finding {IV authorized them to cut 1,000 tons of hay on points 
within 30 miles of Fort Buford, and without cutting on the Big 
Meadows they could not have executed it. 


AVIT. 
(Allowed at defendants’ request. ) 


It was not customary for the commandant at Buford to furnish 
an escort farther than Glendive, the next post. There were but 
from thirty to fifty men at the post, and General ilazen did not 
deem it necessary to furnish protection to the claimant’s party from 
his post further than to supply them with arms. General Hazen 
was of opinion that the claimant could not get the quantity of hay 
contracted for in the viemity of Tongue River post. The claimant 
sent men and teams to Tongue river at three different times as they 
arrived from Bismarck at Fort Buford. The application for an escort 

at Glendive was by the second party or train, consisting of 
1012) «three teams and eight men. Glendive was a small post for 

the protection of Government freight landed there, because 
it could not be carried. farther on the river, and it does not appear 
that there was sufficient force there to furnish an escort for the de- 
tached parties of the claimant; but the commandant did on. the 
occasion referred to send a squad of from five to seven men with the 
claimant’s party as far as Custer creek, half way to Tongue river. 
The commandant at Tongue river refused to furnish the escort re- 
ferred to in the seventh paragraph of the fourth finding, because he 
had no animals, and his command was so small for the work he had 
to do that he could not furnish an escort or animals, General Miles 
being at that time in the field. This request was made about the 
2d October. It was about the 12th October that the interview with 
General Hazen referred to in the seventh paragraph of finding LV 
took place. The claimant’s agent informed General Hazen in that 
Interview that he had searched the entire Tongue river country 
Over, and that if Was Im possible LO Let hav thre re, and that it would 
be impossible to fill the terms of the contract unless they could bay 
hav or use the hay that Leighton & Jordan had cut. General 
Hazen thereupon wrote the following letter to the Assistant Adjutant 
General : | 
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ITeapquarters, F’r Burorp, D. T., 
Octobe r ] 2th, 1S76. 

Sir: Mr. McLean, of the Tongue river wood and hay contract, 
called to see me to-day. [le has brought all their haying imple- 
ments out of that country, and has put all their force to cutting 
wood, Their talk about buying hay cut here on the telegraphic au- 
thority of General Card [now believe to be moonshine, in order to 
vain time and deliver the wood, and then go to the Courts for relief. 

I think the people up there are compelled to take wood for actual 
use. They talk about buying 500 tons to bale and haul by wagons. 
The hav here hsyvled would cost them at least S25.00 per 

ton... actu een ee Re eae ee 
It will take 20 days to make the trip, and with a ton 
each to a 2-horse tenm (@e 85.00 per diy will cost. ..—. DO.O00 OO 


ae tee 


S57 O00 (){) 
10.000 00 


EAU ATRO ORO ee, ea ae ne ee 
Which is.much more than the wood contract is worth, as it costs 
double what they calculate to cut it. Besides, Mr. McLean is not 
authorized to speak for his partners, and proposes to go below to see 
them before he begins to do anything. This will consume so much 
time, and the whole arrangement carrying ct large loss to the con- 
tractors were it completed in the most favorable manner, and his 
statement that he could do nothing even in the manner proposed 
without having military escorts, leaves me fully impressed that noth- 
Ine will be done, or is intended to be done, with the hay, but that 
fhat they do expect to put in the wood, with the full benefits accru- 
ing from that portion of the contract. 
lam, very respectfully, your obedient servant, 
(Signed) W. Bb. HAZEN, 
Colonel Oth Infantry, Bt Major General, U.S. A., Commanding. 
The Assistant \djutant General, | 
Denartiient of Dakota, St. Paul, Minn. 


11S NVIIL. 
(Allowed at defendants’ request.) 


The quartermaster applied to General Card for authority to buy 
the machines referred to In finding VI, but it was not granted. 


AIX. 


(Allowed at defendants’ request.) 


In consequence of the peculiar circumstances under which the 
transportation of the said 501,524 pounds of hay delivered at Tongue 
river was effected, 1 Was necessary to transport from) Fort) Buford 
and the Big Meadows with each train all the forage and rations re- 


peerage ser. fat iarae momen . TT re Re et cee de pe 
aeeniiogige ats pet on, pen OEE SE ne See ORI LOO ILE 4 ee y b 
1 8 x di < a4 -< wet Ble. - ve _— a 
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quired for the sustenance of all the men and teams engaged im that 
service, Including as well those employed in transporting the hay 
delivered, and their supphes for the return trip as well as that to 
‘Tongue river were necessarily carried with each train all the way 
until needed for use. The hired teams were hired for the round 
trip. 


( onclusion of Law. 


That the elaimant is entitled, for the reasons set forth in the 
opinion of the Court, to have and recover from the defendants the 
sum of forty-three thousand one hundred and thirteen dollars and 
sixty-three Cehts.. 


LY. Be qiests of Claimant for Additional Findings of Fact and Rulings 
of thie (onuyt thie PEGI, 


And now comes the claimant and asks the honorable Court for an 
additional finding of facts in the above-entitled cause, viz: 

* Whether there was any, and, if any, what was the market rate or 
cost of, transportation from Fort Buford to the Tongue River ean- 
tonment during the autumn and winter of 1876-7, and whether the 


claimant, in response to advertisements for proposals by the chief 


quartermaster of tle Department of Dakota, submitted a proposal 
for doing said transportation, and offered sutticient security to enter 
into a contract and perform the same for such proposed sum, and 
the date and terms of sid proposal.” 
Respectfully, JOHN B. SANBORN, 
| Att'y for Claimant. 


Upon the foregoing request the Court ruled as follows: Allowed in 
form, as shown in finding X. 


And now comes the claimant, by his attorney, John B. Sanborn, 
and respectfully requests the honorable Court for a finding of fact 
additional to the facts found in the fourth paragraph of the second 
finding upon the following points, viz: 

“Whether, with the exception of the grass growing on said ‘ bio 
Meadows, and the small quantity found and cut near the Tongue 
River cantonment referred to in said findings, there was, at the date 

of the execution of said contract, any grass suitable for hay on 
1014. the Yellowstone or Missouri rivers, or anywhere within five 
hundred miles of said cantonment.” 

Washington, February 5rd, 1879. 

JOHN B. SANBORN, 
Claimant's Att'y. 


Upon the foregoing request the Court ruled as follows: Allowed in 
form, as shown in finding NI. 
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V. Re quests of Lh fendants for Additional I indings of Fuet ced Rulings 
| of thee Court thereon. 


Defendants’ requests for findings. 


In addition to the last paragre iph of the second finding of the Court 
the following finding ts requested : 

“This communication was not received at Fort Buford until Sep- 
tember 4th. It took, ordinarily. from a week to two weeks for a com- 
munication from St. Paul to reach Buford, as the mail lett Bismarek 
but once a week, and it took <1X days to ret to Buford from. that 
point; there was a telegraph trom St. Paul to Bismarck only.” 

Upon the foregoing request the Court ruled as follows: Allowed as 
finding NUIT. 

fn addition to the second paragraph of the third finding the fol- 
lowing Is requested : 

“When the contre wet was made Gen. Card had never been in the 
Yellowstone re ‘LON, It does not appear that he had any knowledge 
or information as to the quantity of YTrass at the Big Meadows, OL 
thereabouts, but he supposed there was a large quantity there. In 
the communication oft August Z th, mentioned 1 the second finding, 
Gen. Card gave directions that contractors should) be supported in 
every Just and needful way. 

Upon the foregoing request the Court ruled as follows: Allowed in 
forin, as shown in finding NITT. 

ln addition to the second paragraph of the fourth finding, the fol- 
lowing Is requested : 

“Although the formal agreement in writing was made on August 
29th, the season was so far advanced and the emergency so creat 
that the contractors had been previously told to begin and hurry on 
the work, and had been prosecuting it vigorously for ‘SIX or seven 
davs before the written agreement was made, 

Upon the foregoing request the Court ruled as follows: Allowed as 
finding ALY. | 

In addition to the third paragraph, of the fourth finding the fol- 
lowing Is requcsted : | 


‘Gaen. Hazen learned of the eontract from the commmunieation of 


August 24th, mentioned in the third finding. Gen. Hazen had no 
notice from Gen. Card in that or any other way that there was any 
agreement or understanding with claimant that he could appropri- 
ate the grass onthe Big Meadows, or in any other loealitv. He did 
not know, until informed by claimant’s agent, on September 7th, that 
claimant had expected to cut the grass for his contract where Leigh- 
ton and Jordan were cutting, and his previous notification to the 


latter parties had no reference to the subject of appropriation of the - 


OTASs. 
1015 “The guard mentioned was stipulated for by the contract- 
, ors in their proposal of August 29th to protect the hay and 
keep it from being destroyed, and was not furnished after notice of 
-claimant’s contract, or to prevent claimant from cutting grass on 
the meadows. In informing Gen. Card before claimant’s agent 


Re = er coi 
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arrived that claimant, in his opinion,would be unable to furnish the 


hay contracted for, Gen. Hazen had reference to the lateness of the 


season, to reports that hay could not be obtained in the vieinity of 


Tongue river, and the anticipated failure of navigation of the Yel- 
lowstone. | | 

“For the reasons indicated by Gen. Hazen, the claimant could 
not, in fact, with the means at his disposal, have cut, cured, bailed, 
and delivered SOO tons of hav at Tongue River post at the contract 
prices after his agents arrived at Buford on September 6th without 
very great loss.” | 

Upon the foregoing request the Court ruled as follows: Allowed 
In form as shown in finding XY. 

In addition to the fourth paragraph of the fourth finding : 

“The agent, on his arrival, found that the Yellowstone could not 
be used to transport the hav LO Tongue river.” 

Upon the foregoing statement of this request the Court ruled as 
follows: Disallowed, because already found in substance in findings 
land IV. 

“ Tle made no objection LO Leighton and Jordon’s cutting hav O})} 
the Big Meadows.” 

Upon the foregoing statement of this request the Court ruled as 
follows: Allowed in torm as shown 1n finding AVI, 

“They did not cut all of the SOO tons there: they eut from 200 
to 250 tons on what is known as upland prairie in October, on the 
Missouri, above the mouth of the Yellowstone, and this, and other 
like grass in that vieinity, could have been cut by claimant in Sep- 
tember, if le had desired to. It was much thinner, however, than 
the meadow grass and not so profitable to cut.” 

Upon the foregoing statement of this request the Court ruled as 
follows: Allowed in form as shown in finding AI. 

[In addition to the fifth paragraph of the fourth finding the follow- 
Ing is requested: | 

“The conversation between Gen. Hazen and claimant’s agent took 
placcon September 7th, atter theagent’s return from the Big Meadows. 
The agent did not assert any rmght to the grass on said meadows on 
behalf of his principal as against Leighton and Jordan, or request 


to be put in possession thereof, or intimate that he then desired or 
expected to cut hay in that vicinity, but stated his intention of 


sending his haying force to Tongue river to try and fill the contract 
there. If he had asked to be put in possession of any grass on Big 
Meadows or on Fort Buford reservation, Gen. Hazen would have 
granted his request. There was no agreement with Leighton and 
Jordan appropriating Yrass O}) the Dig \Mieadows Lo their use. if 
had never before been cut. Gen. Hazen at that time had not been 
on that part of the reservation, and had no knowledge ) the (uati- 
tity of hay that could be made there.” 
Upon the foregoing request the Court ruled as follows: Allowed 
in form as shown In finding AVI. 
L016 In addition to the sixth paragraph of the fourth finding 
the following is requested : 
“Tt was not customary for the commandant at Buford to furnish 
S6—170 
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an escort further than Glendive, the next post. There were but 
from thirty to fifty men at the post, and Gen. Hazen did not deem 
It necessary to furnish protection to the claimant’s party from his 


post further than to supply them with arms. Gen. Hazen was of 


opinion that claimant could not get the quantity of hay contracted 
for in the vicinity of Tongue River post. Claimant sent.men and 
teams to Tongue river at three different times as they arrived from 
Bismarck, at Fort Buford, ee application for an escort at Glen- 
dive was by the second party > train consisting of three teams and 
e lwht ome hn. Glendive was a se post for the protection oft Grovern- 
ment freight landed there, because it could not be carried further on 
the river, and it does net appear that there was sufficient force there 
to furnish an escort for the detached parties of claimant, but the 
commandant did, on the occasion referred to, send a squad of from 
live toseven men with the claimant's party as far as Custer creek, 
half wav to Tongue river.” 

Upon the foregoing request the Court ruled as follows: Allowed 
as part of finding NWOT. 

In addition to the seventh paragraph of the fourth finding the 
following Is requested: 

The commandant refused to furnish the escort because he had 
hardly sufliciont troops under his command to protect the post. 
The request was made October 2nd. The result communicated to 
Gen. Hazen by tlie agent Was that he had searched the entire 
Tongue river country over, and that it was impossible to get hay 
there. ‘Phis was about October 12th. The agent did not then pro- 
pose to cut hay, but talked of buying some and transporting 1t to 
‘Tongue river.” 

Upon the foregoing request the Court ruled as follows: Allowed 
In form as shownin finding NVIT, 

In addition to the eighth paragraph of the fourth finding the 
following Is requested : 

‘The information of the agent’s demand was that the agent stated 
that he could do nothing, even in the manner proposed, without 
escorts, and t! 
Claimant made no alterapy to do, though (ren. Tlazen was anxious 
that he should.” 

Upon the foregoing request the Court ruled as follows: Allowed 
in form as shown in finding NVIT. ; 

[ln addition to the filth paragraph of the fifth finding the tollow- 
hig Is requested ; | 

“The actual cost for the particular wagons employed was not 
shown, but it was shown what the cost of such neon was, how 
long they would last in such service, what sum per diem would 
represent the natural wear and tear thereof, the repli wing of broken 
and spare parts In Winter service, necessary repairs, and equip- 
nent. . 

Upon the foregoing request t the Court ruled as follows: Refused, 
because these are not ultimate facts proper to be embodied in a tind- 
ing of facts. 


be proposition Wiis to buy ana transport hav, which the: 
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In addition to the sixth paragraph of the fifth finding the follow- 
Ing is requested: 
| “To effect the delivery of the 501,541 pounds of hay at 
1017 ‘Tongue river the service was required of a sufficient number 
of teams to transport the entire subsistence of all the men and 
animals employed for the round trip at the rates of allowance men- 
tioned in the preceding paragraph. The cost of transporting a given 
weight of forage and rations for consumption en route was the same 
fora like weight of the hay delivered. In such transportation there 
was an ordinary and natural shrinkage and wastage of from ten to 
twenty per cent..1n the weight of hay delivered from that at the time 
of starting.” 

Upon the foregoing request the Court ruled as follows: Refused, 
because the Court has already found the cost of the transportation 
of such rations and forage. 

In addition to the sixth finding the following Is requested : 

“The quartermaster apphed to Gen. Card for authority to buy the 
machines, but it was not granted and the claimant’s agent was noti- 
fied of the result. When the quartermaster, In consequence of such 
refusal, declined to pay the value claimant consented to take a cer- 
tain rate for hire which was more than the quartermaster was willing 
to pay. The claimant never offered to take the machines away from 
the reservation or asked to have them delivered to him there or 
elsewhere.” 

Upon the foregoing request the Court ruled as follows: The state- 
ment that “the quartermaster applied to Gen. Card for authority to 
buy the machine, but 1f was not granted,’ is allowed as finding 
XVIIL. The statement, “and the claimant’s agent was notified of 
the result,” is refused for want of evidence. Thestatement, “ When 
the quartermaster, In consequence of such refusal, declined to pay 
the value claimant consented to take a certain rate for hire which 
was more than the quartermaster was willing to pay,” is refused, be- 
Catise contrary to the evidence. Tlie statement that “the claimant 
never offered to take the machines away from the reservation, or 
asked to have them delivered to him there or elsewhere,” is refused 
for want of evidence. 

In addition to the fifth paragraph of the ninth finding the follow- 
Ing is requested : ) : 

‘In consequence of the peculiar circumstance under which the 
transportation of the said 301,524 pounds of hay delivered at Tongue 
river was effected, it was necessary to transport from Fort: Buford 
and the Big Meadows with each train all the forage and rations re- 
quired for the sustenance of all the men and trains engaged in that 
service, including as well those employed in transporting the hay 
delivered and their supplies for the return trip as well as that to 
Tongue river were necessarily carried with each train all the way 
until needed. The hired teams were hired for the round trip.” 

Upon the foregoing request the Court ruled as follows: Allowed 
as finding XIX. 

[In connection with this paragraph and the last paragraph of the 
fifth finding the Court is asked to state, In a finding, if the amounts 


| 
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therein respectively stated as the cost of transportation of the forage 
and rations consumed en routes are obtained from evidence of the 
amounts actually paid for the same by the defendants, and, if not, 
upon what principle or mode of estimation the same were obtained : 
and if-it was obtained by taking SS.00 per diem. to be the cost or 
hire of a train employed in hauling such supplies, to state if that 
was not shown by the evidense to be the daily cost or hire of a train 
auf Tongue River post during the period in question and not other- 
WISE. | : | 
Upon the foregoing request the Court raled as follows: Refused. 
In connection with the last paragraph of the ninth finding 
1001S) the Court 1s asked to state, Ina finding, whether, in the esti- 
mote, of damage therein set forth, the additional cost of extra 
haul mentioned in the last paragraph of the seventh finding was 
included, and, if so, to what amount. Also if the cost of building 
any winter quarters, as sect forth in the seventh finding, is included, 
and, if so, to what amount; and if any other item of claim or dam- 
ave is therein included, to state the nature and amount of the same. 
And the Court is requested also to find and state the number of cords 
of wood hauled for a greater distanee than would have been neces- 
sary under the contract, which were hauled on and after 19th De- 
cember, 1876. 
Upon the foregoing request the Court ruled as follows: Refused. 
THOMAS SIMMONS, 


Assistant Attorney General. 
VI. Opinion of the Court. 


Davis, J., delivered the opinion of the court: 

On the 26th of August, 1876, the claimant and the chief quarter- 
tnaster of the Department of Dakota, on behalf of the defendants, 
signed a written contract at Saint Pauls, in Minnesota, whereby the 
claimant agreed to furnish to the defendants, at or near the mouth 
of Tongue river, in Montana Perritory, S00 tons of hay, the delivery 
to hein on or before the Ist Oetober, and also 6,000 cords of good 


soft wood; and that in case of failure on his part to deliver any of 


the supplies the defendants might supply the deficiency, and that 
any moneys Which might be due him from them might be used by 
them to pay the difference in cost. The defendants, on their part, 
agreed that the 6,000 cords of wood might be eut on any part of the 
reservation at Tongue river outside of a cirele of half a mile from 
the adjutant’s office at that post, and that they would pay the claim- 
ant for the hay at the rate of 854.75 per ton, and for the wood at the 
rate of SS.65 por cord. 

Phe claimant failed to deliver the hay, and the defendants sup- 
plied themselves with about 160 tons, which was enough for their 
wants. The claimants cut and delivered the 6,000 cords of wood, 
the contract price for which amounted to $51,900. The defendants 
claamed to apply to the payment of this sum the of $40,980.63, 
which they suid was the difference in cost to them between the 
contract price of the amount of hay delivered to supply the deticiency 
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and the sum they actually paid for it, and they offered to pay the 
claimant $10,919.37 in full for the 6,000 cords of wood. The claim- 
anit refusing to receive this in full, the case was referred to the Secre- 
lary of War, who directed the (Juartermaster General to pay the 
claimant the said sum of $10,919.57, as the Department could allow 
no greater sum, and that, in order that the claimant might bring 
suit for the recovery of the alleged balance, he should be required LO 
receipt for the amount as found due and allowed by the War De- 


partment, and would not be required to execute a receipt in full of 


all demands under his contract. The payment was made and the 
rectipt given in accordance with the terms of this order. 

The claimant in this action seeks to recover— 

Ist. The said sum of 840,980.63, which is admitted to be due him 
on his wood contract if the defendants are not entitled to apply to 
the payment of the contract price of the wood the difference between 
the actual cost of the hay and the contract price of the Sallie. 

2d. The difference between the cost of cutting and hauling 1,500 
cords of dry wood and 1,500 cords of green wood, the claimant hav- 
ing been required by the defendants’ agent to deliver 1,500 cords of 

dry wood as a part of said 6,000 cords. 
1019 3d. The loss of the claimant by reason of his teams remaining 
idle for ten days while the defendants’ agent was deciding on 
what part of the reservation at Tongue river he would be allowed to 
cut. ! 

4th. Compensation for the injuries which the claimant suffered 

by reason of his being required to cut 3,500 of said 6,000 cords at a 


ereater distance from the adjutant’s post than outside of a circle of 


one-half mile distant therefrom 

These ¢laims are made under the contraet. Theclaimant further 
seeks tO recover in this action— 

oth. The value of a Steam hay press and ot il Beater press, his 
property, which came into the possession of the defendants’ agents 
uit kort Buford, and which they used there, and which, so far as ap- 
pears, are still in their possession. | 

We will consider these elaims in their order. 

g The claimant contends that his contract to deliver hay at 
Tongue river, though general in form, was, In fact (and was under- 
stood by both parties to be). a contract to deliver certain specific 
hav, to be cut from a place known as Big Meadows, near Fort Bu- 
ford, and to be transported thence bv water to Tongue river. Ie 
maintains that he has the right to prove conversations which took 
place between himself and the quartermaster with whom the con- 
tract was made at the time of its signing, which, he savs, substanti- 
ate this fact. He further contends that it was dangerous for trans- 
portation trains to travel during that season in that section of the 
country without a military escort; that his contract gave him the 
right to such protection to the extent (>] the power of the post COM- 
mander; that he demanded such protection from the commandants 
of three different posts, and all refused to furnish it; and that he 
Was thereby released from tis obligation to deliver hay under the 
contract. | 
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The defendants maintain that the claimant cannot by parol evi- 
dence vary or explain the written contract, and that the refusal to 
furnish an-escort-did not relieve the claimant, from his obligation to 
deliver the hay. | 

The question how far parol evidence may be introduced in actions 
at law to explain written contracts affords as wide a range of con- 
flicting authorities as any subject that can come before a court. 
Happily this court is required by law to look to the highest Federal 
tribunal for its guidance, and when it finds hght there is not ex- 
pected to look clsewhere. The general doctrine of the common law 
Ol} this point Is tersely stated In a recent opinion of that court: 

“A written contract merges all previous negotiations, and is pre- 
sumed in law to express the final understanding of the parties. If 
the contract did not CX PPCSs the true agreement, it was the claim- 
ani’s folly to have signed it. The court cannot be governed by any 
such outside considerations. Previous and contemporary transac- 
tions may be very properly taken into consideration to ascertain the 
subject-matter of a contract and the sense in which the parties may 
have used particular terms, but not to alter or modify the plain lan- 
guage Which they have used.” Brawley’s case, 96 U.S., 175-4. 

The case of Bradley, plaintiffin error, vs. The Washington, Alex- 
andria, and Georgetown Steam Packet Company, defendants in error, 
15) Peters, S89, explains what the court mean wl.en they speak of 
the “subject-matter of a contract and the sense in which the parties 

may have used particular terms.” 
L020 On the 19th November, 1851, the plaintiffin error entered 
into the following written agreement with the defendant in 
error: ~ 

eo agree to hire the steamboat Franklin until the Sidney Is placed 
on the route, to commence to-morrow, 20th instant, at 855 per day, 
clear of all expenses other than the wages of Captain Nevitt.” 

The Franklin was placed on the route on the 20th November, and 
continued running until the 5th December. Navigation was then 
closed by tee, and continued closed until the 5th February, 1852. 
The Sidney was placed on the route on the 7th February. The 
owners of the Franklin sued in ‘issu psit to recover the per diem 
contract price for the Franklin up to and including the 6th Febru- 
2 ee fn order to explain the subject-matter of the contract and the 
sense in Which the partics used the particular terms, Bradley offered 
Lo prove certain facts Which are recited In the opinion of the Su- 
pPreme Court. The court below refused to permit these facts to be 
proved. “Phe Supreme Court, in reviewing the decision of the court 
below. lead down the following propositions : 


“ [tis a principle recognized and acted upon by all courts of. 


Justree as a cardinal rale in the construction of all contracts, that 
the intention of the parties is to be Inquired into, and. if not for- 
bidden by law, is to be etleetuated. | 

“In giving effect to a written contract, by applying it to its proper 
subject-matter, extrinsic evidence may be admitted to prove the cir- 
cumstances under which it was made whenever, without the aid of 


eee 


a 


'e 


Se 


EEE —lti‘OSsSCO 


JOHN W. HOBRS, &¢., VS. JOHN A. MCLEAN ET AL. 687 


such evidence, such application could not be made in the particular 
Case, . 

Applying these principles to the particular case they said: 

“ Had the evidence been received it would have disclosed the fol- 
lowing state of facts: that the route mentioned in the contract was 
one on which the plaintiff in error transported passengers and also 
the mail; that the steamboat Sidney mentioned in this contract was 
designed to perform this service; that the Franklin was wanted for 
the same purpose; that the Sidnev was then in Baltimore for the 
purpose of being fitted with her engines and equipments; that, al- 
though the transportation of passengers and the mail was carried 
by the plaintiff in error by a steamboat while the river was open, 
yet when the river was closed by ice so that navigation was ob- 
structed the plaintiff in error then transported passengers and the 
mail all the way overland to Fredericksburg ; that when: the river 
was thus obstructed the plaiotiff In error did not and could not use 
a steamboat; and that all these facets were known to the defendant 
in crror. We think this evidence ought to have been received, be- 
cause it would have tended to show, by the circumstances under 
which the contract was made, what was the intention of the parties; 
and, in the language of the rule which we have laid down, that the 
contract, without its aid, could not be applied to the proper subject- 
matter. . The subject-matter of the contract was not merely 
the steamboat Franklin. but the steamboat Franklin under the eir- 
cumstances under which it was hired. ‘The parol evidence, then, in 
this case was admissible, because without its aid the written con- 
tract could not be applied to its subject-matter.” 

In order to determine whether these principles are applicable LO 
the present case we must first ascertain what the findings show to 
have been the subject-matter of the contract between these parties. 
Having ascertained that, we shall be in a position to determine 
whether they can properly be taken into consideration in constru- 
ing the contract and in applying it to its subject-matter. 

The following: propositions are clearly established by the find- 

Ings: 7 
1021 Ist. Priortothe vear 1876 the Sioux Indians were in the habit 

of wintering in the valley of the Yellowstone. In the sum- 
mer of that vear there existed between them and the United States 
a state of war, made memorable by the massacre of the gallant Cus- 
ter and his command. Soon after that appaling event it was deter- 
mined to maintain a cavalry and infantry garrison in the heart of 
the Yellowstone at its junction with Tongue river, and another gar- 
rison at Glendive, about one hundred miles lower down the river. 
The short summer season was already far advanced when this de- 
cision was reached. The proposed new settlement at Tongue river 
was five hundred miles removed. from any settlement which could 
furnish supplies or teams for their transportation, and still further 
removed from a market. 

2d. Cavalry garrisons at remote stations are ordinarily supplied 
with hay cut from neighboring Government lands. On the 9th Au- 

gust, 1576, the chief quartermaster of the Department of Dakota 


HSS 4 JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AL. 


ordered the grass on a tract called the Big Meadows, about twelve 


miles from Fort Buford (which is situated opposite the Junction of 


the Yellowstone and the Missouri), to be éut for the use of the gar- 
rison-at Tongue river. The order went by letter to the regimental 
quartermaster at Fort Buford, who, on receipt of it, contracted with 
parties there by the name of Leighton & Jordan to cut the said grass 
for that purpose; and, in pursuance of that contract, the grass was 
eut accordingly. In the emergency the quartermaster also wrote to 
several contractors, among whom was the claimant, Inviting propo- 
sals for supplying hay and wood at Tongue river. The claimant 
made proposals which were accepted, and on the 26th August the 
contract on which this suit is brought was signed at Sait Paul. 
od. At the time of signing said contract there was ho Yrass In the 


valley of the Yellowstone suitable for making hay, except on the 


said Big Meadows,and on somesmatiertracts which were subsequently 
eut for delivery at Tongue river and charged agaist the claimant 
by the quartermaster. All the rest had been destroyed by the Indt- 
ans. These facts had been reported to General Card, the chief quar- 
termaster of the department, and were known to him when he made 
the said contract with the claimant. At that time both the claimant 
and General Card supposed there was no Yrass on the Yellowstone, 
except at Big Meadows, and it was then mtended by both that the 
said contract should be executed by cutting the grass on the Big 
Meadows, which was afterwards cut by Leighton & Jordan under 
authority derived from General Card... This was the only grass on 
or near the Yellowstone from which, after the arrival of the claim- 
anit’s teams at Fort Buford, it was practicable to make hay in time 
to have the deliveries begun on the Ist day of ( rctober, the day named 
In the contract for the commencement of the deliveries. 

Ith. At the time of signing the contract the claimant told the 
chief quartermaster that he did it under the expectation that the 
transportation between Fort Butord and Tongue river could be made 
by water, to which the quartermaster made no reply. At that time 
the chief quartermaster had reason to belleve that the Yellowstone 
Was not navigable above Glendive, but he did) not communicate 1 
to the claimant. Both parties then knew that if the transportation 
eould not be aade all the Way by water, the transportation alone 
would -cost the: clatmant asum far bevond what’ he was to receive 
for the hav when delivered. [hn point of fact, the river was not nav- 
livable as far as Pongue river after September 1. 

oth. Until the 6th September the claimant or his agents 

L022 did’not know, and had no means of knowing, that the grass 
on the Big Meadows was being eut by order of said) chief 
quartermaster. On that dav a large force of the claimant's men and 
teams arrived at Fort Buford from Bismarck, about two hundred 
and fifty miles-distant, for the purpose of cutting the grass on the 
Big Meadows, and tound Leighton & Jordan cutting it under the 
said contract made with them by order of the chief quartermaster. 
It was then too late for the claimant's agent to recurn to the settle- 
ments with his teams and men, and obtain hay there in time to 
commence the deliveries within the contract term. The claimant’s 
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agents made great exertions to find grass in the valleys of the Yel- 
lowstone and Tongue rivers, but failed to do so, except for a small 
amount. The hay with which the deficiency was supplied was to 
a small extent furnished from grass cut in these valleys, and prinei- 
pally from the said hay made at Big Meadows and Tongue river. 

These are the principal facts in this case. They leave on our 
minds no doubt that the subject-matter of the contract, so far as it 
related to hay, Was hay to be cut by the claimant on the Big Mead- 
ows. The same hay which was cut by Leighton & Jordan under an 
agreement made with them by authority of the same quartermaster 
who contracted with the claimant. Guided by the principles laid 
down by the Supreme Court in the two cases we have cited, and by 
their mode of applying the principles to the faets in the case in 
Peters, we are of opinion that the faets which we have recited must 
be taken into consideration in construing this contract, and that 
they establish that 1t was a contract for cutting and delivering that 
particular hay. The claimant was prevented from doing this by 
the act of the defendants. Upon the general principle that where 
one party to a contract prevents the other party from fulfilling his 
agreemichts, no damages for the breach ean be reeovered, we are of 
opinion that the defendants wrongtully withheld from the claimant 
so much of the pay for the wood as they maintained was the differ- 
ence in cost between the contract price of the hay and its cost to 
them. 

This conelusion fully accords with the substantial justice of this 
case. Ina time of pressing emergency the claimant responded to 
the Government's call by placing his means and his energies at their 
service With unusual promptitude. In cleven days trom the signing 
of his contract a large force of men, with all the requisite teams and 
tools. higowers, and | presses, had traveled 250) miles over the rough 
roads of an unsettled country and presented themselves at the Big 
Meadows for work. In cleven days more a like foree, with the requi- 
site means for eutting and hauling wood, had traversed the then 
dangerous country of the Yellowstone and arrived at Tongue river. 
If. in addition to the loss in bringing his forces to Fort Buford in 
vain, the letter of the law were to require this Court to fine him over 
$40,000 for the non-delivery of 150 tons of hav, a great Injustice 
would be perpetrated. The authorities in the War Department were 
sensible of the value of such chery and zeal on the frontier. Being 
doubtful aus to his legal rights. Instead of deciding his claim adversely 
in the ordinary binding way, they took from him an unusual form 
of receipt, in order to leave him tree to pursue his remedies here. 

It isdue tothe officers who acted for the Government In this mat- 
ter, to suv that there is absolutely nothing in the record to warrant 
the strictures which were made upon them in the argument of the 
case by the claimant’s counsel. [It was their duty, in an unusual 
and pressing military exigency, to spare no effort and omit no pre- 

eaution in order to prevent the new station at Tongue river 
1023 from being without supplies when winter should set in. If, 


in the steps taken to insure this, LWo contracts were made 
applicable to the same thing, the defendants, when their contract 
S7—170 
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with the claimant fell through in consequence of their own act, were 
subj yecte “lL to no e X pense whic li the V would not have been subjected 
to had the contract with the claimant never been’ made. 

The view which we have taken renders in unnece SssaPry tO ecikaithe T 
whether the condition of the Yellowstone, whereby navigation was 
made impossible, affected the claumant’s ability to perform his con- 
tract, or whether it was aflected by the repeated refusals to furnish 
military escort, or What amount the defendants would have been en- 
titled to retain if their views of their rights had been sustained. It 
is proper, however, to remark that the findings show that the claim- 
ant is entitled in any event to recover several thousand dollars on 
this branch of his case. 


IT. The clatmant’s contract required him to deliver 6,000 cords of 


wood soft wood, The quartertnaster itt the post required him to ecut 
and deliver 1,000 cords of dry soft wood as part of it. The claim- 
ants lire nt ol jected at first. but eventually delivered the required 
amount of dry wood, asserting a right to paviment ata higher rate 
than for so much green wood, : 

We think the claimant must be paid for the dry wood at the same 
rate as the green wood. Tongue River station was a new station, in 
a high latitude, where winters were long and severe. ‘These facts 
were known to the claimant, and as both the green wood and the 
dry wood Were cotton (or soft) wood, and the contract Is silent on the 
subject, we think 1f reasonable to construe it as authorizing the de- 
fendants to require so much of the whole as was intended for the 
first winter's Consumption, to be delivered in a kind of soft wood 
capable of rary chisete Lise, provided such wood could be found with- 
in the authorized distanee. 

11. When the clatmant’s agent had finished cutting and hauling 
the dry wood the commandant was absent. The claimant could 
have proceeded to cut ereen wood from Without the reservation, but, 
in the belief that on the commandant’s return he would be allowed 
to cut within the reservation, he preferred to Wait. His teams were 
therefore idle ot iis OWT) choiee. We think lie cannot require the 
defendants LO COLE M hsate him for this voluntary idleness. 

ag The clatiial ts contract permitted him tocutl the wood On any 


part of military reservation at Tongue river, outside of a circle of 


one-half of a mile trom the adjutant’s office at that post. He was 
required to cut, and did cut and haul, 5,800 cords, more than half a 
mile from that post, and claims damages for this breach of the con- 
tract. 

From their arrival at. Tongue river up to the 25th October, the 
claimant's men and teams had been emploved in cutting and haul- 
ing the dry wood. From the 25th October till the 4th November 
they were idle, because in the absence of the commandant no wood 
could be cut within the reservation. On the return of the comman- 
dant they were allowed to cut,and did eut and haul,the 3,300 cords 
as stated. The claimant was put to a greater expense by reason of 
this, but he acquiesced in the order of the post commander, and cut 
the wood outside of the line where his contract required him to cut 
it, and hauled and delivered it without complaint, and made no 


ee 
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claim to be paid for it until the defendants proposed to pay the wood 
contract by the damages on the hay contract. The claim which he 
now sets up was an afterthought. With some hesitation we 
1024) have reached the opinion that these facts bring the present 
case Within the principles announced in Francis’ ease, (96 U. 
s., oO, ) and that the claimant Is not entitled to recover on this ac- 
count. 

V. The defendants’ contract with the parties who cut the hay at 
Big Meadows required that the defendants should furnish the ma- 
chines for pressing and baling it. They had no such machines at 
Kort Butord. The claimant, however, had forwarded thither two 
machines in the expectation that they would be used in his hay con- 
tract. . Not being so used he asked permission to store them at Fort 


Buford. The quartermaster assented and offered to take charge of 


them. He also proposed to the claimant’s agent to buy them if he 
could get authority from his superior in order to use them im baling 
the hav at Big Meadows. fle further proposed, in case he could hot 
get authority to buy them, to hire them. ‘The claimant’s agent re- 
fused to let them for hire, but offered to sell them. The chief quar- 
termaster of the department refused permission for the purchase, but 
the agent had left Fort Buford before the answer came, and it was 
never communicated to him. 

The contract with Leighton & Jordan required the defendants to 
furnish the machines for pressing and baling the hay. There were 
no such machines there except those belonging to the claimant. 
Without further communicating with the claimant or his agent, the 
quartermaster at. Fort Buford used the claimant’s presses for that 
Purpose, and when he had done with them left them on the banks 
of the Missouri, where they now are in a dilapidated condition. 
The claimant demanded pay for the machines at their value. The 
defendants refused to pray for them as a purchase, hut offered LO pay 
for their use. The claimant refused to accept this, and brings this 
sult. 

~QOn the principles laid down by us in Mason's case, at the present 

tern, we are of opmion that the action can be maintained, and that 
the claimant Is_ entitled to recover S387 as the value of the beater 
press, and 81.746 iis the value ot thi steam hay Press. 

Judgment will therefore he entered in) favor of -the claimant for 
the sum of $45,113.63. 


\ I § Final Judgin ye. 


At a Court of Claims held at the Capitol, in the city of Washing- 
ton, on the LOth day ot February, A. 1). 18 /Y. judgment Was orde red 
to be entered up as follows: 

The eourt, upon due consideration of the premises, find in favor 
of the claimant, and do order, adyudge, and decree that the said 
Campbell Ix. Peck, claimant, do have and recover of and from the 
United States the sum of forty-three thousand one hundred and 
thirteen dollars and sixty-three cents, (84°,115.65.) 


‘ . enatiemimaicateeaeete io tes ee ona si nt BID gS hk eit 9 te gens — 


HU2 JOUN W. HOBBS, &¢., V8. JOHN A. MCLEAN ET AL. 


VIII. Application of Claimant for and Allowance of it Appeal. 


From the judgment rendered in.the above-entitled cause on the 
tenth day of February, A. D. 1879, in favor of the claimant herein, 
and against the defendants, the claimant comes, and by his attor- 
neys, Sanborn and King, hereby makes application for, and gives 
notice of, an appeal LO the Supreme Court of the United States. 

| SANBORN & KING, 
| Att'ys for Clarmant. 
liled April 7, 1879. : 


1025 And now, to wit, April 7,1879, it is ordered that the appeal 
be allowed as praved for. 


Pa, Application of Defe ndants for Appeal and Orde gi Allowing Same. 


From the judgement rendered in the above-entitled cause on 10th 
of February, 1879, m favor of claimant, the defendants, by their 
Attorney General, on the 9th day of April, 1879, make application 
for, and o1lye notice of an appeal to the Supreme ¢ ‘ourt of the United 
States. | 7 

THOMAS SIMONS, 
Assistant Attorney General. 
Miled April 9, 1879. | 


And how, to wit, April 3. 1S7Y, it Is ordered that the appeal be 
allowed as prayed tor. 


In the Court of Claims. 


CAMPBELL Kk. PEcK 
Vs, > No. 11832. 
The Unxirep Srares. } 


I, John Randolph, assistant clerk of the Court of Claims, do 
hereby, certify that the foregoing are true transeripts of the plead- 
Invs ae the above-entitled cause, of the findings of fact by the Court, 
and the conclusion of law thereon, of. the requests respectively of 
the claimant and of the defendants for additional findings ot fact, 
and the rulings thereon, of the opinion of the Court, of the final 
judgement of the Court, of the application of the claimant for the 
allowance of an appeal to the Supreme Court of the United States 
and the order allowing same, of the application also of the defend- 
ants for the allowance of appeal and the order allowing same. 

In testimony whereof [ have herewnto set my hand and athxed 
the seal of said Court, at Washington, this twenty-third day of April, 
A. D. 1879. 

[SEAL | — JOHN RANDOLPH, 
Asst Clerk Court of Claims. 


(endorsement on cover:) No. 788. The United States, appellant, 
rs. Campbell K. Peck ; and No. 789, Campbell K. Peek, appellant, 
vs. The United States. Court of Claims. Filed 15th July, 1879. 
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1026 Supreme Court of the United States. Nos. 788 and 789. 
October Term, 1879. 
THe Unirep States, Appellant, ) 
is, ; ' y ay 
No. (Od. 


Henen A. Peck, Administratrix of Campbell K. 
Peck. deceased 


See 


| and 
Heten A. Peck, Administratrix of Campbell K. ) 
| ons PUGET V. 
] C6 ke. cle ceased. App llant. | No. 789. 
Us. ¥ 
THE UNITED STATES. | 


Appeals from the Court of Claims. 
Mr. Justice BrapLey delivered the opinion of the Court : 


We agree with the Court of Claims in this ease, that the defend- 
ants, the United States, were not entitled to deduet from the claim- 
ant’s demand tor the wood cut and delivered by him, any amount 
by reason of his failing LO furnish the hay which he contracted Lo 
do. The facts disclosed in the case, as found by the Court, clearly 
evince that the parties could not have had in view any other hay 
than that which was to be found in the region of country bordering 
on the Yellowstone river. This is corroborated and strengthened 
by the terms of the contract itself. It explains why authority was 
given to the claimant to cut hay and wood upon any part of the mili- 
tury reservation at Tongue River Station outside of a circle of one- 
half mile from the adjutant’s office; and why provision was made 
entitling him to military protection in the execution of his contract, 
whenever, from the hostility of the Indians, it might be deemed 
necessary by the post commander. Everything in the case and in 
the contract Indicates beyond the possibility of doubt that the hay 
to be furnished was that which was procurable in the Yellowstone 
region, and hot hay to be Imported from other and distant regions 
or districts of country—which, indeed, it would have been impossi- 
ble to have thus imported within the limited time in which the 
contract Was to be fulfilled. It was also known to the contracting 
officer that the only point on or near the Yellowstone, at which hay 
In any quantity could be procured, was on the Big Meadows near 
the mouth of that river. At this port there was sufficient hay Lo 
have enabled the complainant to fulfill his contract. It was known 
that he relied on this source for the purpose. It was so announced 
to the quartermaster, and was well understood at the time. It was 
known not only that the claimant relied on this source of supply, 
but that he was making all his arrangements in that view; that he 
intended forthwith to transport his men, teams, machines, and im- 
plements to the Big Meadows, in a far distant region, for the pur- 
‘pose of cutting and gathering the hay; and the quartermaster 
promised him every assistance to aid him in accomplishing his un- 
dertaking. Only a bricf season of the year remained in which the 
contract could be fuifilled. Acting on the information which he 
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thus had, and which was principally derived from the quartermas- 
ter himself, it was put entirely out of his power to fulfill his contract 
In any other way, had any other mode of fulfilling it been contem- 
plated. But on arriving at the Dig Meadows he found that the 
local officer at Fort Buford had treated with other parties, who were 


cutting the hay undera contract which contemplated the supply of 


the station at Tongue river, the very station which the claimant 
had contracted to supply. After making the most diligent explora- 
tion of the country along the Yellowstone, in constant danger from 
the savages, lo other body ot hay could be found. and the SCaSO]) 
came to an end. These circumstances, 1t seems to us, make a clear 
case of the claimant being hindered and prevented by the defend- 
ants themsclyes from performing the contract on his part. It would 
be a fraud on him to hold him to the performance of that which he 
was prevented from performing by the acts of the defendants agents 
In CIVving to other parties the only hay to be procured Oh Or hear 
the Yellowstone river, and enabling them to supply to the Govern- 
ment for the use of the station which he was to supply, the very hay 
Which he had relied on, and which he had been encouraged to rely 
on, in the fulfillment of his contract. 

ln coming to this conclusion we do not mean to Say that the ex1i- 

CCNCIES of the situation were not such as to excuse the officers 
1027) tor: what they did. A> distant post located anionge hostile 

savages Was to be furnished with stores and provender. — It 
Was a military necessity. The officers could not know that the 
Clarmant would be able, or would have sufficient echergy to fulfill lis 
contract. The Quartermaster General was located at St. Paul's, where 
the claimant’s contract was entered into, and the deputy at Buford 
was hundreds of railes of away. The mfrequency of communication 
and the exigency of the case led to conflicting engagements with dif- 
ferent parties, Dut an innocent contractor should hot be made Lo 
suffer for these contingencies. If by their occurrence the defendants 
themselves, through their agents, rendered it impossible for the 
claimant to perform his engagement, he ought hot to he Visited with 
the penalty of non-performance. 

We think that the facts of the case clearly bring it within the 
rules allowing this i} troduetion of parol evidenee, first. for the pur- 
Pose of showing, by thie surrounding circumstances, the subject-mat- 
ter of the contract, name ly, hay to be cut and eathered In the region 
Where it was to be delivered ; secondly, for the purpose of showing 
the conduct-of the agents of the defendants, by which the claimant 
Was encouraged and led on to rely on a particular means of fulfilling 
his contract until it was too late to perform it in any other way, and 
then was prevented by these agents themselves from employing those 
means. The supply of hay which he depended on, and which, under 
the circumstances, he had a right to depend on, was taken away by 
the defendants themselves. In other words the defendants prevented 
and litidered the claimant from performing his part of the con- 
tract, | : 

That the subject batter of ad contract May be shown by parol eVl- 
dence of the surrounding circumstances, see Bradley vs. Washington 
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Steam Packet Co., 13 Pet., 99; Terrington vs. Smith, 8S Wall, 12; 
Marviland vs. R, R. Co., 22 Wall., 118; Reed vs. Insurance Co., 95 U. 
S., 30; 1 Greenl. Evid., sect. 277; Tavilor’s Evid., seet. 1082. And 


. 


that the conduct of one party to a contract which prevents the other 


from performing his part is an excuse for non-performance, see Ad- 
dison on Contracts, $526; Fleming vs. Gilbert, 3°) Johns., 528. In 
the case last cited the defendant was sued on a bond obliging him 


by a certain time to procure and cancel a mortgage of the plaratiff 


ana deliver the sume to him. The defendant Was allowed Lo prove 


by parol that he procured the mortgage, and having enquired of: 


the plaintit? what he should do with it, was directed to place it oan 
the hands of a third person. This was held to be an excuse for not 
having fully performed the condition. Judge Thompson said: “ It 
Is a sound principle that he who preveltts a thing being done shall 
not avail himself of the non-performance he has occasioned, Had 
not the plaintiff dispensed with a further comphance with the con- 
dition of the bond, it 1s probable that the defendant would have taken 
measures to ascertain what steps were requisite to gel the mortyage 
discharged of record, and would have literally complied with the 
condition of the bond.” So when A gave to Ba bond to convey cer- 
tain premises, but they subsequently agreed by parol to rescind the 
contract, and A thereupon sold the premises toa third person, it was 
held that though the bond was not cancelled or given Up, HOP any 


of the Palpers changed, vel by the parol agreement, and the acts of 


the parties under it, the bond was discharged. (Dearborn vs. Cross, 
7 Cowen, 45; and see 2 Cowen & Hill's Notes to Phillips on) Evid., 
G00.) The principle Involved 11) these Cases Is applicable to the pres- 
elit. 

As to the remaining points involved n the Case, if Is only Hneces- 


sary to say that our judgment concurs with that of the Court of 


Claims, except as to two items. We think that the claimant should 
have been allowed his extra expense in constructing new cabins and 
quarters for his Miedh) for cutting wood ata greater distance from the 
station, after having constructed sufficient quarters within the limits 
allowed by the terms of the contract. ‘This extra CX pelse Wials thir- 
teen hundred dollars, ana Wiis caused by the order forbidding him 
to cut wood exeept at the distance of from two and a_ half to five 
miles from the station, whereas the contract allowed him to cut al 
any point outside of half.a mule. 

The other item referred to is the expense of keeping his teams un- 


emploved for il Space of ten days whilst Walting for the arrival ot 


the post commander, after being forbidden to cut wood within the 
‘dimiits of the military reservation. fy had reason to eX pect a modi- 
fication of the order, and it was modified so as to allow him to cut 
on the reservation “it the distance of from two and a half to five 
miles from the station.. The amount of this expense is found to 
have been thirteen hundred and SIXty dollars. This We think should 


have been allowed to him. 
1028 On the whole, our opinion is, that the decree of the Court 
of Claims should be affirmed for the full amount of the award 
made to the claimant, ana threat cl]) additional amount ob twenty-six 
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Jiundred and sixty dollars should be allowed for the two items of 
extra expense above referred to. 

Having disposed of the case on the merits of the appeals, 1t 1s 
necessary to consider a motion which has been made by John W. 
[lobbs, to be substituted in the cause as the assignee in bankruptey 
of Campbell ly. Pock, the original claimant. 

It appears that on the olst day of August, 1S7S, whilst the cause 
was pending in the Court of Claims, the claimant, Peck, was, upon 
his own petition, a yudyved cl bankrupt by the district court of the 
United States for the district of Towa: and in his schedule, under 
the herd, ma Uniliquidated claims of every nature, with their 
estimated value,” he set out the present claim as follows: 6th. Claim 
agalnst the Government of thie Lonited States of America, on account 
of contract with B.C. Card, chicf quartermaster or commissioner of 
Departin nt Dakota, of date August 7th, LS76, held by K. F. 
Brownell as collateral, $27 O00.” And under Schedule I entitled 
“ Property. heretofore conveyed for benefit of creditors,” he said: 
% Nothing of this kind, as I do not beheve that the: property hereto- 
fore conveyed fo secre the claims of Dodd, Brown @ Co., Dd. Pond, 
trustee: E. i. Brownell, trustee; J. A. MeLean, and William Har- 
mon will realize more than enough to pay off said elaims, but pos- 
sibly the said) property may vield more, but cannot now be esti- 


‘ 


mated.” } | 

It further ab pears that Peck, more than ten months before his 
bankruptey, in order to secure the parties whe advanced him money 
» perform his contract with the Government, exe- 


to enable him t 
cuted il prety I" setting apart the Honey to Come to him therefrom ils 
a fund to pay said ereditors, and appointed one Edward &. Brownell 
trustee to receive the same when it should be paid, and apply it to 


the pavrrenst of thie exXpehses of conducting the litigation connected 


therewath. and the balance to the pavinenl of the MOneVS SO hor- 
rowed. It was this appropriation of the fand in litigation here to 
Which reference Is inde 11) the schedules annexed tO the petition 
In bankruptey. Peck always affirmed and stood to this appropria- 
tion in good faith during his lifetime, and his admiunistratrix con- 
tinues to affirm it: and there is no evidence that it was made with. 
anv traudulent mtent. 

On the mof December, 1879, whilst the case was pending in 
this Court, Campbell kK. Peck died, and his widow, [Helen A. Peek 
was appomted his administratrix, and on the — day of. January, 
ISSO, was duly substituted as such’ administratrix in the place of 
the intestate in these appeals. 

During the lifetime of Peck, the usslenee 11) bankrupteyv <old his 
assets, and amongst other things this claim against the Government. 
This sale lias been set aside by the distriet court of the United States 
for the district of Lown. | : | 

The assignee now apples to be made party in these cases in place 
ot the ad miinistratrix, ! 

It is evident from this brief rehearsal of facts that there is a con- 
troversyv about he disposition of the proceeds of this claim between 
the creditors for whose benefit the claimant made the appropriation 


} 


; 
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: referred to, and the assignee in bankruptey. This is an original 
and separate controversy distinet from the merits of the case on the 


appeals, and we are not disposed,even if we have the power, to take 
it up in this collateral way and decide upon the rights of the par- 
ties, which we would probably be obliged to do, if we granted the 
motion now made by the assignee. The latter has lain by ever 
since August, 1878, when the claimant was declared bankrupt, and 
allowed the case to go on in 2 name, at his expense, and under 
i his direction and management, or that of the ereditors for whose use 
he was prosecuting the claim. Conta and CX pelises have been in- 
curred by them, and arrangements have been made with counsel 
which have aa least SOME title to equitable consideration : and in- 
ah 5 justice might be done . we should now, by main force, without 
going into cul) orignal hve stigat lon, which, to Say the least, would 
be of ve ry doubtful propriety, place the assignee in control of the 
cause. From the papers laid before us 11 appears that the district 
court has already assumed partial jurisdiction of the matter; and, 
as that court can do full justice between all the parties, we think it 
better that the controversy should be disposed of there or in some 
other tribunal having original jurisdiction in such matters, than by 
this court, in a collateral way. 
The motion to substitute Is denied, 
True COPY. 3 


[Seal of the Supreme Court of the United States | 
Test: DW. MIDDLETON, 
» ; ('] *}, Sup. f ourt {j ‘ 
1029 [ Kndorsed :] Exhibit ‘ 
1030 “Exuipir DD.” Der’p’'t’s Ex’n 7. PUT. L. 


Motion to Substitute John WW. Hobbs, Assignee in Bankruptey of said ce 
KY. Peck. 
Supreme Court of the United States. 
Tue Usirep States, Appellant, \ 


against 0. 138. 
CAMPBELL Kk. PECK. \ 


and 
CAMPBELL K. Peck, Appellant, ) 
. against S No. 730. 
$ THe UNIrep STAres. } 
Appr als trom the Court of Claims. . 
Now. Hi this dav. COTES John W. Llobbs. assignee in bankruptey 
the above-named Campbell Kk. Peck, and moves the Court for an 


order substituting him in the above eases for and instead of the said 
K. Peck, and in support thereof shows: 
Ist The above eases are Cross ap ypeals from one and the same 


pa sll re 9 red in the Court of Claims in a suit of the said Peck 
against the iia states. 


; S17 
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103] 2d. On the 21st day of August, 1878, the sald Campbell k. 
Peck filed his voluntary petition in bankruptey in the dis-’ 
trict court of the United States for the district of Lowa, in the south- 
ern division, at Keokuk, being the district where he had resided and 
carricd on business for many vears next immediately preceding ~ 
filing of said petition, and upon the same day was duly adjudged ; 
bankrupt, according LO the acts of (Congress re ating to bankrupte Y. 
And thereatter, on the Loth day of Septem be .. 1S79, by a deed of 
assigninent under the land of the register of said court, all the 
property, real and personal, of the said C. kt. Peck was duly assigned 
to the said John W. Llobbes, ASSTONee, Duly certified coples of the 
said petition in bankruptey and order of adjudication and assign- 
ment are submitted herewith and bhi ade part hereof, 
bd. That at the time of the comme ee nt of said proceedings i It) 
bankruptcy this suit was ponding in the Court of Clams. 
dth. That by such assignment the said claim became and is the 
property ot the sald John W. llobbs. ASSIONEEe in bankruptey, and 
as such AUSSIE TEE he is the proper party Lo prosecute and defend these 
appeals | 
Wherefore the said assignee asks an order of this Court substitut- 
Ing him Mmstead of said. Peck as appellee in No. 788, and as appel- 
lant im No. 75%. 
JAMES HAGERMAN, 
Attorney for John W. Hobbs, Assignees rN 
Bankruptey of Coniplhe [/ A, Peck. 


1032 exuipits. Der’ts’ Exurpit No.17. P.T. L. 
Distriet Court of the United States for the District of Towa. 


To the Hon. James M. Love, judge of the district court of the United 
States for the southern division, district of Iowa: te 
“The petition of Campbell kK. Peck, of the citv of Keokuk, in the 

county of Lee and State of Towa, and district aforesaid, respectfully 

represents : That he has resided for twelve months next lmimediately 
preceding thi Hine of this petition at Keokuk, Within said judicial 
district : that lie owes debts exceed ig the amount of three hundred 
dollars, and is unable to pay all the same in full; that he is willing 
to surrender all lis estate and etfeets for the benefit of his creditors, 
and desires to obtain the benefit of the provision contained in. title 

LAT, Bankruptey,” of the Revised Statutes of the United States, and 

the amendments thereto. | 

That the schedule here LO annexed, marked A,and verified by vour 
petitioner s oath, contain- a full and true statement of all his debts, 
and ae far as it is possible to ascert ain) the names and places of resi- 
dence of his creditors, and such further statements concerning said 
debts as are required by the provisions of said act. 

That the schedule hereto annexed, marked B, and verified by vour 
petitioners oath, contains an accurate inventory of all his estate, beth 
real and personal; assignable under the provisions of said aet. 

Wherefore your petitioner prays that he may be adjudged by the 
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court to be a bankrupt within the purview of said act, and that he 
may be decreed to have a certificate of discharge from all his debts 
provable under the same. 
CAMPBELL K. PECK. 
GILLMORE & ANDERSON, anp 
W. B. COLLINS. 

Attorneys for Petitioner. 


1033 UNITED SraTeEs OF AMERICA, | 
Southern District of lowa., j 
I, Campbell K. Peck, the petitioning debtor mentioned and de- 
scribed in the foregoing petition, do hereby make solemn oath that 
the statements contained therein are true according to the best of my 
knowledge, information, and belief; and Ido further make oath that 
lam a eitizen of the United States of America, and that I will bear 
true faith and allegiance to the same. 
CAMPBELL kK. PECK, Petitioner. 
Subseribed and sworn to before Hie, this 3ilst day of August, A.D. 
1878. . 


“ Y . 


J. L. RICK, Register. 
Der ts’ Ex. No. 18. FP. T. L. 


In) the District Court of the lL nited States for the District of lowa. 
In Bankruptey. 


In the Matter of Campnete kK. Peck, by whom a petition for adjudi- 
cation of bankruptey was filed on the Sist day of August, A. D. 
ISTS, at Keokuk, in said district, on the dist day of August, A. D. 
ISTS, betore J. L.. Rice, register in bankruptey. 


DISTRICT Oo} Lowa. SS ° 

I, J. L. Rice,one of the registers in bankruptcy of said court, upon 
cood proot before me taken, do find that the said ¢ ‘am pbell K. Peck 
has become a bankrupt within the true intent and meaning of the 
provisions contained in tithe LAT, “Bankruptey,” of the Revised 
Statutes of the United States and the amendments thereto, and I do 
declare and adjudge him a bankrupt. 

Witness my hand at Keokuk, in said district, on the 31st day of 
August, A. D. 1878. 

[SEAL. | J. L. RICE, 
/ Register in Bankruptey. 


1034 . Der’p’t Exa. No. 19. P. T..L. 
In the District Court of the United States for the District of Iowa. 


In the Matter of CAMpBeLL K. Peck, Bankrupt. 


District oF Towa, ss: 

Know all men by these presents that John W. Hobbs, of Keokuk, 
in the county of Lee and State of Towa, in said district, has been 
duly appointed assignee in said matter: 
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Now, therefore, I, J. L. Rice, one of the registers of said court In 
bankruptcy, by virtue of the authority vested in me by the 5044th 
section of the Revised Statutes of the United States, title LNI, 
Bankruptey, and the amendments thereto, do hereby convey and 
—assion to the said John W. Lobbs, assignee as aforesaid, all the 
estate, real and personal, of the said Campbell Ik. Peck, bankrupt. 
including all the property, of whatever kind, of which he is possessed, 
or in which he was interested or entitled to have on the 5ist day of 
August, A. D. 1878, together with all his deeds, books, and papers 
relating thereto, and excepting such property as is exempted from 
the operation of this aussigninent by the provisions of 5045th section 
of the Revised Statutes of the United States, title LAI, Bankruptey, 
and amendments thereto. To have and to hold all the foregoing 
premises to the said John W. Hobbs and to his heirs and assigns 
forever. | 

In trust, nevertheless, for the use and purposes and with the pow- 
ers and subject to the conditions and limitations prescribed and set 
forth in said tithe LNT. 7 

In witness whereof, I, the said register, have hereunto set my 
hand and caused the seal of said district court to be affixed, this 
lSth dav of September, anno Domini 1878. 
[SEAT. | J. L. RICE, 
Regist rai Bankruptey. 


Toe Unrrep STaAtTes oF AMERICA, } 
District of lowa, } 


SS. 


[, HI. kK. Love, clerk of the United States district court for said 

| district, do hereby certify the foregoing and attached prit- 

LO35 pers are true coples of the petition, Schedules A and Sched- 

ules B, and of the order of adjudication and deed to assignee 

in the matter of Campbell K. Peck, a bankrupt, ino bankruptey, as 

fully and completely as the original now remaining on file in my 
office. at Keokuk, in said district. 

Witness Ilon. James M. Love, judge of said court, with seal 
thereof hereto affixed, at Keokuk, in said district, this 26th day of 
November, A. D. S79. 

[seAL | H. K.. LOVE, Clerk, 
| By ERIE J. LEECH, Deputy. 
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1036 ExuHipir D2, Der’p’t’s Exnu. No. 14. 
Motion that thre Orde i° of Substitution of Assignee in Bankruptey May he 


SO Made as to Re SETS all Rights of Attorne Us existing at Dat of Nub- 
stitution. 


Supreme Court of the United States. 


THe Unirep States, Appellant, ) 


against 4 No. iS5. 
CAMPBELL K. PECK. j 
| and 
CAMPBELL WK. Peck, Appellant, ) 
; against » No. TS. 
Tue UNITED STATES. j 


Appeals from the Court of Claims. 


And now come Sanborn & King, attorneys for Campbell Kk. Peck, 
and move the Court In granting the order of substitution heretofor 
prayed for herein, to direct) said assignee, John W. Hobbs, LO pay 
sald attorneys their disbursements and fees for professional services 
to which they may be entitled by virtue of any agreement with said 
Peck, or otherwise, and to respect any lien that may have been cre- 
ated thereby, for the reason that they have been CHL: ved In said 
cause since November, 1877, tried it in the court below, perfected 
the appeal to this Court, have prepared their argument, and are 
ready to submit the said cause as provided by Rule 20 under a stip- 
ulation with the Attorney General, now on file. All of which will 
more fully appear by reference to the records and files of this Court. 

This application Is made por What Is conceived to be the author- 
ity found gm re Paschal, 10 Wall., 483: 


Desmare’s case. 9 Court of 
Claims, 1: 


and Johnson’s case. 11 Court of Claims, 724. 
SANBORN & KING, 

Attorneys for Peck. 

L037 “ExarniT BE.” Der’p’t’s Exu. No. 8. P. T. L. 

Motion to Substitute John W. Hobbs, Assignee in Bankruptey of said ©. 

, KY. Peek. 

Supreme Court of the United States. 
Tue Unitrep States, Appellant, 


against » No. 788. 
Heren A. Peck, Administratrix of Campbell kK. Peck. J 


| and 
Heten A. Peck, Administratrix of Campbell K. Peck, | 
J . 
App ant, ; No 7TS9 
against 
THe UNITED STATES. J 


Appeals from the Court of Claims. 


Now, at this day, comes John W. Hobbs, assignee in bankruptcy 


ee aoe 


ge hr oeNe eE REPROD oe 
a, 
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of the above-named Campbell kK. Peck, and moves the Court for an 
order substituting him in the above cases for and instead of Helen 
A. Peck, administratrix of the said C. Kk. Peck, and in support 
thereof shows: 
1058 Ist. The above cases are cross-appeals from one and the 
same judgment rendered in the Court of Claims in a suit of 
the said “Peck against the United States. 
2d. On the 5ist day of August, 1878, the said Campbell K. Peck 
filed his voluntary petition in bankruptey in the district court of 
the United States for the district of Towa, in the southern division 
at Keokuk, being the district where he had resided and carried on 
business for many vears next immediately preceding the filing of 
said petition, and upon the same day was duly adjudged a bank- 
ruypt, according to the acts of | “ONGTCSS relating to bankruptcy. And 
thereafter, on the 15th day of September, LSS, by a deed of asslvn- 
ment under the hand of the register of said court, all the property, 
real and: personal, of the said C. kK. Peck was duly assigned to the 
said John W. Hobbs, assignee. Duly certified copies of the said pe- 
tition in bankruptey and order of adjudication and assignment are 
submitted herewith and made part hereof. 
Sd. That at the time of the commencement of said proceedings in 
bankruptey this suit was pending in the Court of Claims. 
ith. That by such assignment the said claitn became and is the 
propertly of the said John W. [Lobbs, asslenee In bankruptcy, and as 
such assignee hie is the proper party to prosecute and defend these 
appeals. cee 
oth. There has been po unreasonable delay in making this mo- 
tion, and a full explanation of why the assignee was, not substituted 
In the Court of Claims, or sooner, in this Court, is made by the ath- 
davit of the assignee and James Hagerman, herewith filed. 
| 6th. Phe former motion to substitute this assignee in this 
1039) case Is made prec hereof, as also all the records and proceed- 
Ings in these cases on file in this Court. 


Wherefore the said assignee asks an order of this Court substitut- ; 
Ing him gasp of said Peck as appellee in No. 758, and jedi pellant f 
1 No. ) and asks tna the order submitting these cases be sus- ' 


we seidlal ‘anil this motion is determined and counsel for assignee can 
submit an argument on the merits of these cases. 
JAMES HAGERMAN, | 
dttorney for John W. Tlobbs, Assignee in 
Bankruptcy for Camphe ll kK. Peek. 
: | 


LOAO IXHIBITS. 


To the Hon. James M. Love, judge of the distriet court of the 
United States for the southern division, district of Iowa: 
The petition of Campbell Kk. Peck, of the City of Keokuk, in the 
county of Lee, and State of Iowa, and district aforesaid, respectfully 
represents: That he has resided -for twelve months next imme- 


District Court of the United States for the District of Iowa. 7 j 


A Ei aoe ‘ Pete eee ee ee ee prrmemmmment y . 
Bet eer" Rr a ses Ss Baas SS ete ee co ES SETS Slew 
RA OLSON GOR SE a oat ara eee) tome - - 
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diately preceding the filing of this petition at Keokuk, within said 
judicial district; that he owes debts exceeding the amount of three 
hundred dollars, and is unable to pay all the same in full; that he 
Is willing to surrender all bis estate and effects for the benefit of 
his creditors, and desires to obtain the benefit of the provision con- 
tained in title LAT,“ Bankruptey,” of the Revised Statutes of the 
United States, and the amendments thereto. 

That the schedule hereto annexed, marked A, and verified by 
your petitioner's oath, contain a full and true statement of all his 
debts, and (so faras it Is possible to ascertain) the names and places 
of residence of his creditors, and such further statements concern- 
ing said debts as are required by the provisions of said act. 

That the schedule hereto annexed, marked B, and verified by 
your petitioner's oath, contains an accurate Inventory of all lis es- 
tate, both real and personal, assignable under the provisions of said 
act. -. 
Wherefore your petitioner prays that he may be adjudged by the 
court to be a bankrupt, within the purview of said act, and that he 
may be deereed to have a certificate of discharge from all his debts 
provable under the same. 


+ 
®. 
' 


CAMPBELL hk. PECK. 
GILMORE & ANDERSON aAanpb 
W. B. COLLINS. 
Attorneys for Petitioner. 


1041 UNITED STATES OF AMERICA, _ | 
Z . ° . » SS ° 
Southern District oy lowa. ) 


: [, Campbell 8S. Peck, the petitioning debtor mentioned and de- 
seribed in the foregoing petition, do hereby make solemn oath that 
| the statements contained therein are true, according to the, best 
of my knowledge, information, and belief; and [I do further make 
oath that Iam a citizen of the United States of America, and that 


1 I will bear true faith and allegiance to the same. 

: CAMPBELL Kk. PECK, Petitioner. 

é Subseribed and sworn to before me, this 51st day of \ugust, A. D. 
IS7S. 


J. L. RICE, Register. 


In the District Court of the United States for the District of lowa. 
In Bankruptey. 


“we In the Matter of CAmpbett Kk. Peck, by whom a petition for adjudi- 
7 eation of bankruptey was filed on the 31st day of August, A. D. 
: ~1S7S8, at Keokuk, in said district, on the Slst day of August, A. 
7 DD. 1875, before J. L. Rice, register in bankruptey. 


District or [TOWA, ss: 


I,J. L. Rice, one of the re cisters in bankruptey of said court, 
upon ood proot before me taken, do find that the said ¢ ‘ampbell 
kK. Peck has become a bankrupt within the true intent and meaning 
of the provisions contained in title LAT, “Bankruptey,” of the Re- 
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vised Statutes of the United States, and the amendments thereto, 
and I do declare and adjudge him a bankrupt. 
Witness my hand at Keokuk, in said district, on the Slst day of 
August, A. D. 1573. 
[SEAL | J. L. RICE, 
Begiste ran Bankruptcy. 


1042 In the District Court of the United States for the Distriet of 
rene lowa. 


In the Matter of Campbetrt K. Peck, bankrupt. 


Disrricr oF Lowa, ss: 

- Know all men by these presents that John W. Hobbs. of Keokuk, 
in the eounty of Lee and State of fowa, in said district, has’ been 
duly appointed assignee in said matter. Now, therefore, I, J. L. Rice, 
one of the registers of said court in bankruptey, by virtue of the 
authority vested in me by the 5044th section of the Revised Statutes 
of the United States, title LAT, Bankruptey, and the amendments 
thereto, do hereby CONVEY and assion LO the said Jolin W. Llobbs. 
assignee as aforesaid, all the estate, real and personal, of the said 
Campbell kK. Peck, bankrupt, including all the property of whatever 
kind, of which ice is possessed, or in which he was interested, or en- 
titled to have. on the Slst day O1 August, A.D. 1373. together with 
all his deeds, books, and papers relating thereto, and, excepting such 
property as is exempted from the operation of this assignment by 
the provisions of 5045th section of the Revised Statutes of the United 
States, tithe LAT, Bankruptey, and amendments thereto, to have 
and to liold all the foregoing premises to the said John W. Llobbs, 
and to his heirs and assigns forever. 3 

[n«trust, nevertheless, for the use and purposes, and with the 
powers and subject to the conditions and limitations prescribed anid 
set forth in said title LAE. 

In witness whereof, I, the said register, hereunto set my hand and 
caused the seul of said district court to be afhixed, this 3th day of 
September, anno Domini, L873. | 

[SEAL | J. L. RICE, 
Regist rin Bankruptey. 
THe Unrrep Srares or AMERICA, ) 
| Pioteded of “PaegS ES ; Ss 
lH. Kk. Love. clerk of the United States district court for said 
district, do hereby certify the foregoing and attached papers 
LObS are true copies of the petition, Schedules A and Schedules 1}. 
and of the order of adjudication and deed to USSIENee, in the 
matter of Campbell K. Peck, a bankrupt, in bankruptcy, as fully 
and completely as the original now remaining on file in my office, 
at Keokuk, tn said district. | 

Witness Tfon. James M. Love, judge of said court, with seal thereof 
hereto atlixed, at Keokuk, in said district, this 26th day of Novem- 
ber, A. D. 1879. 

[SEAL. | | H. K. LOVE, Clerk, : 
By ERIE J. LEECH, Deputy. 


—— 
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Affidavit of John W. Hobbs. 


THE Strate oF Iowa, ) og. 

an . mee. = 

The County of Lee, §-. 

I, John W. Hobbs, assignee in bankruptey of Campbell Kk. Peck, 
state that I reside at Keokuk, Lowa, the former place of residence of 
sald Peck, and where Helen A Peck, the administratrix and widow 
of said C. Kk. Peck, now resides. 

On August 51st, 1878, the said Peck filed his petition in’ bank- 
ruptey, and on same day was adjudicated a bankrupt. 

On September, 15th, S78, the estate of said Peek, real and per- 
sonal, was, as provided by the: laws of the United States, duly as- 
signed to me as his ASsIENee in bankruptey. 

That in the schedules with the petition of the bankrupt the claims 
in CONTPOVErsSV In these cross-appeals are referred to as fellows under 
the head of— 


“Ohoses in Actions.” 


D. Unliquidated claims of every nature with their estimated 
value. 


“6. Claims against the Government of the United States of 

1O44 America Oh account oft contract with 3. Cc. 4 ‘ard, chief quarter- 

master or commissioner for Department of Dakota, of date 
August 17, 1876, held by E. FF. Brownell as collateral, $57,000.” 


And under the head of— 


x4 Prop: rly in Reversion, Remainder, or Lirpectancy.” 
: Ke. Property heretofore conveyed for benefit of creditors. 


“Nothing of this kind,as I do not believe that the property hereto- 
fore referred to iis conveyed to secure the claims of Dodd, Brown & 
(‘o.. S. P. Pond. trustee, Ed. F. Brownell, trustee, J. A. MeLean, and 
Wim. Harmon will realize more than chough to pay off said claims, 
but possibly the said property may vield more, but cannot now be 
estimated.” | 


After I was appointed assignee IT was assured by the said C.K. 
Peck that there Was LO value In) the assets of his estate, and Wiis askek 
to advertise same for sale. Tle told me he had assigned lis claims 
against the United States and they would not more than pay, even 
if anvthing was recovered upon them, the claims which they were 
assigned to secure. He did not tell me that this suit was pending 
in the Court of Claims, nor did I know it until after the judgment 
was rendered in the Court of Claims, which | found out afterwards 
at the time and in the manner heremafter particularly stated. 

At the request of sala CU. Ix Peck | advertised tor sale his Interest 
in the assets of his estate, not thinking at the time that his assets 
-vested In me as assignee were of any particular value, and on the 
19th day of February, 1579, I offered for sale, among other assets of 

S9—170 


ee “ anerress aoennes 
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sald bankrunpt’s. estate this. claim of said bankrupt and received 


ati oll i lor saline 


Afterwards, after a formal and full hearing in the district court of 
thie Cont (iootates Jo} how: ; thie said sale was set aside anal hela for 
Piet elit 

nak pall oft thiis aflidavit the duly certified proceedings 

LQ) be) of sard court on pplication to set aside said sale, consisting 

of the jv bitioh aha obiections of the ereditors of sald bank- 

rupt, the restraining order of said) court, the answer and report of 

the. a “1H the answer of th purchasers, the allidavit :. ee 8 
McCrary, and the final order and judgment of the court. 


Between thie bite piict as thie : re Hforesald and the time of the 
filing of the petition of creditors, Mr. James Hagerman, attorney for 
many of the creditors of C. hk. Rock, wl Washington investi- 


Palle thie claims of Pook cl “ist the Crovernment of the | nited 


; : 
bie 7] 


| '» } + } sa Soll 7 _ * ys ' Ke | i) i 
ates, ascertained that the pudement from which the cross appeais 
; ‘ 


this case are bere past euted tad been rendered, and he at one 
ied his law porary er o\, : ji McCrary and Mr. MeCrary Imamedi- 
ately Commun eated the Tact to me. 

This was the first information or intimation that I had of the peh- 


| 


| " > , be sa ft 1% + | FA yy yf i { rr 1P\) . a as Ge Lda " 1) 1 
Meney OF salar stilt Ti thie © OUP O1 kllts OF OF sald LUagTbene, 


Mer. Tver in forwarded to mea eopv of the finding of facts in 
Thies Case it) the opipon of tha COUT nd Prom these | iirst knew 
anvthine neLe Le: ClIAIM, ket pol Whiat Wiis stated 1n) the schedules 
of the bankrupt. To was thereupon advised by legal counsel that 
said mcdoriens belonewed Lo me as ASS1ONEe, and any assignment 
: . ' ai: ——. 1 } a ! 
thereof, Whetlier real or pretended, was absolutely vo1d under. thi 
laws of the United States \s | am nota lewver., | had never be 
Peore thought ()| ‘ania hind {| re{to. bECPL isked uWiv advice Upon | 
iis roppabor iit 7) Cladus acradllist tha Lo riuted states 


al Was counsel for many of the creditors of €&., IX. 


‘ 
» | ; ! : | | > il a: ® . : ; ; 
Poek. | Chipioved Hii to represent hie as assignee nm this claim. 


Vo goon us | eould had notice given to the proper officers of the 
United States Government, wamely, the Secretary of War and the 
Seeretary ot-the Tre usury, that I claimed the jyudeme nt: that it did 

not be log lo © iN Peck 
L046. | Caused | led duly certified copies of the assignment 
to me and the r of adjudication of bank UU ptey with the 
secretary of War nic thie Seer Lary of the Pie asuUry, accompanied 
by a notice that [claimed to own the judgment as assignee. 


The notices were tiled with the Secretary of War and the Seere- 
tary of the Treasury some time in April, 1879. 
Irom the time [ received notice of this judgment having been 
obtained, and was advised that it belonged to me, notwithstanding 
rnment of the claims, | hiave done cvery- 
a mat LT have been advised to do to assert mV rights to thesame. 
Mr. Peck knew fully that [intended to claim the judgment. He 
Was present ‘) Court at the time the sale Was sel aside, and he knew 
cil that thine ana hefore thisat | Was doing everything that Was night 
and proper to have the sale set aside and to assert my claim to the 
judement. ILe perfectly understood that I claimed the judgment 


} , . 
AnvV real or pPretenaed asst: 


JOHN W. HOBBS, &C., VS. JOHN A. MCLEAN ET AL. 107 


for the creditors. At the. time the judge of the district court set 
aside the sale he announced in his opinion that he would not go 
into the question of whether oth rs had assignments or equitable 
rights in this claim, as it was manifest that the legal title was in the 
asslonee, and those questions, if ahiy, would arise after the assignee 
had colleeted the money, 3 

I further state that I was reliably informed that the United States 
Was golng to appeal this case, and there would be nothing for me to 
do in the Supreme Court of the United States until the cases should 
reach there. [ was then advised that I should then apply to be 
substituted instead of Peck. 

On November 28, 1879, my attorney, James Hagerman, started to 
Washington to move for my substitution in the case instead of Peek. 
The reason that he did hot go sooner Is stated fully in his ath- 

davit. 
LO4T I was to have gone with him, but was delayed on business for 
several days. When I reached Washington he had tiled the 
motion for substitution with the clerk of this Court, but had not yet 
had it printed or presented to the court. 

Mr. F eck died in Chicago, about one o'clock p. m., Tuesday, De- 
cember 2, 1879. T first heard of his death between three o’cloek and 
four elock p.m. of Tuesday, 2d December, 1879, while on my way 
to the depot to take the train for Washington to Join Mr, Hagerman, 
my counsel; and the first that my counsel knew of the death of Mr. 
Peck was when I reached Washin gton on Thursday, the 4th day of 
December, IS79, and intormed hi of the di ati. | 

It was purely a coincidence that ee motion for substitution was 
presented to the Court shortly after Mr. Peek’s death. 

The intention to move for substitution had been formed, and all 
the preparations made therefor, before Mr. Peck’s death, and per- 
haps it would have been presented before his death 1f T could have 
gone to Washington with my eounsel when he went. 

The « leath of Mr. Peek his ic nothing whiat Ver to do with mV Lo- 
Ine to Washi neton., lf am thus bi rticular about this, because IT am 
Informed that this Court thou: = it singular that the motion for sub- 
stitution should come so soon a » Mr. Peek’s death. 

From the time I was informe d of the status of thisclaim, namely, 
that suit was brought in the Court of Claims and judgment ren- 
dered there, to this: time, I have always claimed it, and believe I 
have not been negligent in asserting my rights to it. Mr. Peck wa 
‘ elven distinctly to understand that I claimed it. 

[ never knew of an agreement to submit this case under the 
ninety-day rule, nor, as [ believe, did my counsel, until early in De- 

cember, 1S79, when in Washington. 
LO4S The amount of claims filed against the estate of C. Kk. Peck, 
bankrupt, Is 853,057.56, as shown by exhibit herewith filed, 
dulv certified by P. T. Lomax, register in bankruptey, from the 
proots on file in-his office, and which exlubit is marked “ A,” and 
made a prart of this miy aftidavit 
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JOHN W. HOBBS. 


Keokuk, Iowa, 20th January, 1550. 


— Were a aentoe? 
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Subscribed and sworn to before me, a notary public in and for 
Lee county, Lowa, this 20th day of January, 1550. 
PRANK HAGERMAN, 
Notary Public, Lee County, lowa. 
Drr’p’t’s Exu. No. 29. . P12. 1s. 
Mxurtrr “A” with Hobb’s Affidavit. 


List of Claims that lianas heen hiled against thie [estate of Campbell K. 
Peck. Bani rupe. 


teaver 
Sep od ran O. Broudhead 22. Eins cas ‘Allowed’. SPO OO 
D. White Manufacturing Uo. ......-..... se os 28 30 
>? P. Jewell & Sons oan . i 105 56 
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flowa and Minnesota Construction Co, “i i ro BS, 
First National Bank, Leavenworth .._. .~ 22 - “ Bie O60 60 
Lucien Maton, assignee PE) Re ee ee = oie 2S GY 50S 14 
The J. M. Brunswick Balke Co ao AR | be Pere HOO OO 
140 | 


BS , 
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ty meck River Paper Co. ___. wae EEE Se aint si ei 1) 40 

13. The Peck Stowe & Wileox Co. at i, 5 eaee 2; 56 

1S. The Ke vstone Hardware and Manuf turing Co. bt Sai: HYP RI 

1o.. The St. Leuis Bolt and Tron Co. _____. 54 Re Re OO 

It. ThesSt. Louis Stumping Co, a Loan | | ‘4 Hit = «M) 

Mav’ 17 \urora Pron and Nail (4. Ss Mae JED : av an. 291 QT 
July Is. Maltby, Curtis ot, hee ae ‘2 = 04 
Is. The Lamson & Goodwin Manufacturing On 19°75 

IS. Julius Berbeecker & Co Dies ; se or 28 
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18. The Meriden Cutlery Co. _. __.. ____. Pier wpe vs tees 58 50 

et. yt), Sargent X 5 CEs Lt, Seas eee ee a a ws Pes 6 (iM) 
Novy. 25. James M. Browning, assignee. ond ra eres es ae a H4 50 
Dee. 10. H. B. Black eh By RP ED wee ep RE On os x. 63s 40 
Total Sadi Keeps Seeger ete] ee ht eee oe ee ON ee eS EC | A OE ey $53,057 rf) 


REGISTER’S OFFICE, KEOKUK, January 29, 1880. 
[ hereby certify that the foregoing is a list of creditors, and their 
debts filed in matter of C. kK. Peck, bankrupt. 


Pr. T. LOMAA. Regist r. 


1050 | Exuipir with Hobbs’ Athidavit. 


Proceedings of thie United Slate S District ( ourt Ne Hling Aside Nale of As- 


SPICE, 


Ata term of the United States district court for the district of 


lowa, southern division, at Keokuk, sitting as a court of bankruptey, 
and which term was begun and holden on the third ‘Tuesday in 
June, A. D, 1879, 

Present: Hon. J. M. Love, judge, 

The following, among other, proceedings were had, to wit: 

Heretofore, to wit, on the 14th day of March, A. D. 1879, Papers 
were filed in the othee of the clerk of the United States district court 
at Keokuk, which read. as follows: 


Der ts Ex. No. 21. P. T. Lb. 
U.S. District Court, District of Towa, in Bankruptey. 
In the Matter of Camprecie K. Peck, Bankrupt. 


To John W. Hobbs, as aASsTgNee of above bankrupt, William A. Brow- 
nell, J. Frank Smith, and A. Hagny, as agent of ——: 

You are hereby notified thist the annexed petition has been pre- 
sented to Hon. J. M. Love. judge of the court above named, and same 
will come on for hearing before the said judge at the U. S. court- 
room in Keokuk, lowa, on the Ist day of April, S79, and in accord- 
ance with annexed order made by said judge March 38, 1879. 

| MecCRARY, HAGERMAN & McCRALY, 
Alt ys for Petitioner. 


We accept due and legal service of above notice, annexed peti- 
tion and order, and waive copy this 4th day of March, A. D. 1879. 
JOHN W. HOBBS, Assignee. 
A. HAC iNY, Aye nt for G. M. Nt rling. 


105] STATE OF Iowa, | __. 
Lee County, J cy 


3 George I’. Hilton, on mv oath, do Say the within notice came 


Into iy haids for Ser + Ce (>T) the ith day of March. and Oli SAME day 


I served same on the within-named William A. Brownell and J. 


eee baal Rie 


710 JOIN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AL. 


Frank Sinith by offering to read same to each of them, they refusing 
anid neglecting to hear same read and walVing the reading, and by 
delivering to each of them personally a true COPY thereof, together 
with a true copy of annexed motion and petition. All done in city 
of Keokuk, Lee county, Lowa. 


F. HILTON. 


Subscribed and sworn to before me by Geo. F. Hilton, this March 

A, 1579. 

[SEAL | FRANK HAGERMAN, 
Notary Public. 


GO. 


The follow big I~ it COPY of the annexed petition referred Lo above: 
Der’ts Ex. No. 27. 


ae 


In the [Cnaited states District Court for District of Lowa. 


fn) thie Matter of thre Dankrauptey of (CAMPBELL ie PECK, Bankrupt.. 


Comes now St. Louis Rail Fastening Co., St. Louis Bolt and Tron 
('o., American Pile Co., New American rile, Hallock, Hlolmes & Co., 
North American Smelting Co., creditors of Campbell kK. Peck, bank- 
rurypot, and show to the court that J. W. Tlobbs, assignee of sad estate, 
woulst thre Vi rhal request and objection of said creditors, did, (rt) the 
9th day of. February, IS79, offer for sale certain claims of said 
estate in lands and lots and in certain Crvernment contracts 

ania claims eroWwIng out of sid Crovernment contracts 
L052) against said United States Government which were and are in 
fact of large value ‘ce sd estiite, but which according to the 


bankruptey papers were of little or no importance because of certain . 


pretended assigninents and transfers, and by reason of-such. state- 
ments In bankruptey papers were made to appear of small value to 
sid Cstate, when In) fact they are and were of great value, and ()}) 
one of said claims Aalst the Government the Court of Claims have, 
withinoa few days past, pronounced yudement In lis favor for over 
S45 .000. 

That when said claims were offered and exposed for sale an order 
Wiis then yo nding hoor the examination of sid bankrupt before the 
register, Which would linve developed the real situation so soon as 
said examination could have been made, but by reason of the con- 
tinued absence of said Peek could not be had before said sale, and 
by reason of these matters said claims were bid off for nominal 
sums—the elaim of 857.000 for 50 cents. and other elaims for small 
Suns, ral elig fron. oF cents to SS. 

That no transfer or delivery of. said property has been made at 
this time. : 

That said sale was wrongful and should not have been made by 
the assignee, but, on the contrary, should have been: held by him 
until after the examination of said bankrupt could have been made ; 
that seid assignee is, under the law, entitled to take and receive trom 
the Government the 845,000 now in judgnsent, and any other claims 
that may be allowed to said bankrupt; that assignee made public 


= 


Pe... an 


an 
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sale and did not sell at time set forth, but postponed said sale twice 
without further public notice, in accordance with order of court. 
Therefore these creditors ask an order rescinding said sale and 
restraining the assignee from completing said sale by any assignment 
or delivery of sald claims: that he De direeted to proceed to the col- 
lection of same for the benefit of the creditors, and that when col- 
lected that he distribute according Lo law. 
McCRARY, HAGERMAN, & McCRARY, 


Attorne Ys for above Creditors. 


10933 Service of this protest duly accepted, this 27th day of Feb- 
ruary, IS7). | | 
JNO. W. TOBBS. 


Assign Ge 
Div'r’s Ex. 23. P.T.L. 
In the United States District Court, Southern District, at Keokuk. 
In the Matter of Camppeii Kk. Peck, Bankrupt. 
Order. 


It is ordered that Jolin W. Hlobbs, assignee in above cause of 
bankruptey, be, and he is hereby, restrained from making any as- 
signiment of claims sold on the 19th day of February, 1S79, as effects 
of said bankrupt, until farther order of this court; and it is further 
ordered that a copy of the petition to vacate and set aside said sale 
he served on John W. Hobbs as assignee, Willtam A. Brownell and 
J. Frank Smith, and A. Hagny as agent, ten days before the Ist day 
of April, 1879, when this court will hear said application to set 
aside said sale of assignee. 

J. M. LOVE, 
Dist. Judge. 


In the Matter of C. kK. Peck, Bankrupt. In Bankruptey. 


Now come the undersigned, creditors of the estate of said bank- 
ripe, and objects to the confirmation of the sale ot each and every 
part of the bankrupt’s effects made on the 19th day of February, A. 
D. 1879: 

Ist. Because the sale was made without legal or sufficient notice, 
and without anv. notice. 

2d. Because each and every part of said property was sold for an 
Inadequate consideration. 

5d. Because the assignee led these creditors, through their 
LQ 4 allorhneyvs, ice helieve that sueh sale would not he made, and 
hence they made no preparation to attend said sale and pro- 

tect sald property from saeriice. 

th. Because said propert Y Was sold without and before all Oppor- 
tunity could be had to learn the condition of the same through said 
bankrupt by a regular examination of him. cs provided by the bank- 
rupt law. | 


ete 
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5th. Because the assignee was misled by the bankrupt as to the. 
{ the property sold. 

Because the schedules of the bankrupt do not show the true 
condition of sard property. 

ST. LOUIS RAIL FASTENING CO.., 

ST LOUIS BOLT AND TRON CO., 

AMERICAN FILE CO., 

NEW AMERICAN FILE CO., 

HALLECK, HOLMES & CO., 

ST. LOUIS STAMPING €O.., 
By McCRARY, HAGERMAN & McCRARY, 

Their Att ys. 


‘ ' ry . . } . 
Matter of the Bankruptey of Campbert K. Peck, Bankrupt. 


( orthoses POW Jolin my . [Lobbs, assTenee, sé a and for answer to the 
petition of St Louis Ra a at ning ('o. and othe rs to sel aside the 
: made by satd-assignee tiled herein admits the facts and allega- 
tions sect forth in said petition are true; that respondent, by the 
schediales of assets filed by said bankrupt, and by representations of 
said bankrupt: that said assets sold by respondent were of no value, 
ana resp jefe hid . Mo knowledar that they Were of any value, or 
that any of them now yp. nding before the Court of Claims at Wash- 
Ineton city. D.C. when in faet, at the time of said sale by lim, 
judgment lndavor of sud Campbell IK. Peek against the Lonited 
States. in the Said Court of Claims, for the sum of $43,115.65 : that 


respondent Was entire I lvnorant of this fact, and same was with- 
held from him 
herefore respondent joins in the prayer of said petition, 
and asks that said sile may be set aside. 
J. WW. HOBBS, Assignee, 
By CRAIG & COLLIER, 
Es Attorneys. 


nkruptey of CAMPBELL K. PreK. 


,] ; > - eS SLD ] > rs. Se “oe 
And now comes Brownell Brothers and J. Fo Smith. and for an- 
sewer to the petit the St. Louis Rail Fastening Company, the 
St. Louis Bol Company, and others, without waiving 
| 1% } 722% +1 + ry a 7 ; » | . , 
the many errors curacies of the said petition or bill, repre- 
yin : 
mee 
, » | ° . . 
Pha Leese Pes pon Cliis Were “purchasers at the sald adssiVvhce s 
‘a a } . ’ . 
Sate referred to tiie salad bill: that Is to sav, the said Brownell 


, adie ] ; , Re 1} ' . gaan : 
brothers miuirehinase (i, Ol) se parate Doldis. ail the assets of salad estate eX- 


; : : ° . = 
: : 3*f ’ ' : ;27 : ‘ 17 t va' ’ 
cept Cerralhl) Cidilths avalhiist Live 


nited States pledged icf Dold, Brown 


A Oe iti | I} aovalst the | nited States pledged Lo head. I. 
brow) oe stee tor eertain parties named in said trust, and OVE 
small judgment against Conrad Stein, which said assets were pur 
Chased by the said J. Fk. Smith: one A. Hagny, agent for some per- 
sons to 


respondents unknown, having purchased a lot in Spring- 
iit ld. Dakota: thhiil all ssud peur hases by these respondents at sald 


, 
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sale were made by them in good faith, without any knowledge or 
notice of anv irre ular ities (if anv) in said sale.. 

2. Respondents deny that said petitioners made any verbal objec- 
tlon or age to or a vainst said sale at the time the same took 
place, on the said 19th: day of February, 1879 

5% ends Hts further deny that the assets sold ‘il suld sale Was 

lars ,and that there was an inadequacy of price in the 
bids made by respondents when the same were struck off to 


e 
~ 
~~ 

_— 
‘ 
ne 
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LOG t. They farther represent that within atewdavsa judgment 

has been rendered on one of said elaims tor said sum of 
$45,000, but that at the time of the said sale and purchase by them 
they had no knowledge or notice of said judgment, if any; and re- 
sponds hts aver that the said Campbell ly. Peek has he interest or 
right therein, and that said estate at the time of said sale had no in- 
herein, and that thi re Was ho pecunlary or other 


—" 


terest or benefit 
value in the same as part of the assets of said estate; and they fur- 
ther sav that the said Judgment has been appealed from the Court 
of Claims, where the same was rendered; to the Supreme Court of 
the l nited States by thie Attorney Greneral, and the same is now 
oF in sald last named court. 

These respondents say that they have no knowledge whether 
Pars said Peck was or was not examined as a bankrupt, but they are 
Infor red and believe that ample time and opportunity have been 
offered to the creditors of said Peck to examine him as provided by 
the be nkrupt law: that his schedules have been tiled in said eourt 


= 
yet ? 
} Ndi d 


since about Au; eust ob), IS7S, and if no examination of said Peck has 
been had ‘the unl Is because of the negligence of the said creditors 
of the said Peek. 

6. And for further answer respondents aver that due and pr ublic 
notice as }) rovided by law Wiis olVve 1) by =a1d assignee thi cit the sale 
of said assets pote le] take place (oT) the YSth C1ei\ of January, S70: 
that the said sale being then about to be made the respondent J. I. 
Smith Wiis then present as a probable bidder ul said sale, and they 
aver that said petitioner and creditors were also present by their said 
attorneys, McCrary, Hagerman & MeCrary; that said last-named 
persons then and there obj ected to said sale, and desired the said as- 
signee to postpone and adj urn said sale in order that they, the said 
creditors ana attorMeys, Th ight have further time to examine Into 
said assets, and as to the value of the same. 

That thereupon the sad assignee, one John WwW. Hobbs by 
1057 name. solely and in consequence of said request and objec- 

| ion, posponed and adjourned said sale until February 18, 
IS7T9, and then, ata renewed objection .of said creditors and attor- 
nevs, the same was again postponed and adjourned peer’ the next 
dav, to wit, February 19, 1879, at which time the said sale actually 
took place, these responde nts becoming bidders, and, having made 
the highs =f nic best Lyi |= whe I} thes aid assets were by the suid ius- 
‘ame purchasers of the same 


_ 


slonce offered at pu tblic auction, the V be 
us aforesaid. 
And they aver that the said creditors, petitioners herein, were, by 
GU—] 70 | | 
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their said altorneys, present at said auction, making no objection to 
suid sale, and not bidding thereat. 

And they aver that these respondents were purchasers at said auc- 
tion in good faith: that they forthwith, at the time of the sale, 
tendered and offered to pay the amount of their said bids, and are 
still ready and willing to pay the same, and hereby make, tender, 
and offer of payment thereot. 

7. And they further aver that the asscis purchased by the said re- 
Spore his Were ech and eve I\ of the ‘hh of iInconsider: ib le value: 
that so tur as the claims of the Bre Peck no@ulust the United States 
are concerned, the estate of the seid Pook hv ho residuary value 
remaining therem to the said Peek, or to his said estate, the same 
hei In fact owned at all times, from. the beginning, by certain 
third party ~, Whose acy AUCce of mone \ and Services Were 11 fact the 
COnstde ration for - silt ty inns and demands, 

“ce a Sr SORT pray that the said restraming order may 
be discharged, and the said petition of the said creditors be dismissed 
Without ce lay. 

ANDERSON & ROBERTS, 
WM. B. COLLINS, anp 
-GILLMORE & ANDERSON, 


es Lom. . , 
Solicitors har iY, spondeuts. 


LOS STATE OF Iowa, | 
Lee County, co 
We, tS oe Snoiith: and William A. Brownell, one of the firm of 
Brownell Bros.,on oath state: That we have read the above, and the 
tlleg~ations made therem are true, as we each virtually believe. 
: J. FF. SMITH. 
WM. A. BROWNELL. 
Subsertbed and sworn to, before me on this Ist day of April, A. 
DP £a70. 
[SEAL. | J. G. ANDERSON, 
: Notary Public. 


Proce / ATT (IS f F bv f i epete Nu], of , { ss Je hy 2 lssvoiie “a 


ln the Matter of Camprnertnt K. Peck. Bankrupt. 


os 
. 


Before J. M. Love, judge U.S. district. court for the district o 
lowa. 


I, A. J. MeCrary, on oath say: Tam one of the attorneys for ered- 
tors in the bankrupt estate of C. kK. Peek. , : 

That as attorney for creditors T called upon John W. Hobbs, as- 
SISHCE of said estate, who had at that time advertised the estate of 
sald bankrupt for sale: that I pen et dvised him that an order had 
been made for the examination of C. kK. Peek: that he was absent, 
ana the ( xamination could hot be Made before the return of Peck, 
Which was quite Indefinite: that certain claims against the ULS. 
Government and certain land interests we did not want sold, and 


ga 
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the said assignee and I sat down and run over the papers, and made 
a list of things which we did not want sold, I telling him at the time 
that until an opportunity to examine Peck the said interest in claims 
and contracts would not sell for much, and we wouid be able to make 
a different showing in due time. The said assignee, J. W. 
1059 Tlobbs, distinctly informed me that those items mentioned 
should not be sold, but that he would sell some other unim- 
portant assets still remaining. I met him again shortly after the 
time the sale should have been made; he informed me he had not 
offered anvthing, but had continued the sale, or adjourned it. 

At another meeting with him I told him to be sure not to sell the 
Interest of the estate or those Contracts or claims. He said ho, he 
would not. | heard nothing more about it until some time after, 
when Larrived at home from Ottumwa, where | had been for sey- 
eral davs; I was informed he had sold them for about. fiftv cents 


il 1eECe 

| , I had never fully explaine ed to the assignee why he should not sell 
theestate interest in claims, beeause [ did not wish tomake publie what 
COUPSeC We ex pected LO ask should be taken, and because the asslvnee 
gave me every assurance I wanted without making full statement to 
him of what we claimed the interest of the estate was in said claims. 


A. J. McCRARY. 


Sworn and subscribed to before me by A.J. McCrary this April 1, 
*S(¥. 3 | 
[ SEAL. ] GEO. F. HILTON, 
Notary Public. 


In the United States District Court for the Southern District of Lowa. 
In the Matter of Camppeii Kk. Peck, Bankrupt. 


To Hon. J. L. Rice, Register : 

Now comes John W. Hobbs. assignee in above cause of bank- 
ruptey, and reports: That on the Isth day of february, 1879, I ap- 
peared, In accordance with postponeme rit he retofore made of sale of 
bev ikrupt sc ‘ffects, at the front door of the cle rk < ofhee, at ten o cloe k 

in the forenoon, and then and there adjourned said sale till 
10G0 the next dav, at same time and place, on account of the ab- 

Schice ot A. x Met rary, ci)) attorney for some ot the creditors 
of said bs inkrap t. At ten o'clock a.m. of the 19th day of Fe bruary, 
IS79, L appeared at said place, in accordance with the postponement 
made the dav be fore. and made the following cepeae of the 
woods ana ettects of sal se bankrup t. to wit: 

| sold to William A. Brownell the undivided one-third of all that 
certain undivided sich part of three hundred and twenty acres 
of land, more or less, adjoining the town of El Paso, county of FE] 
Paso, State of Texis, for the sum of one dollar. 

One thousand shares in the Ozark Petroleum Company, Venango 
county, Pennsvivania, for the sum of one « lolla 

Stock in Iowa and Minnesota Construction ( amaaea for five dol- 


lars. 
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Judgment against John Hiner for $20, before James Lynch, J. ge 
for the sum of one dollar. 


Judgment for 81500 against Jasper A. Vial at Territorial court for 


Montana Territory, at Helena, for the sum of two dollars. 

Claim of 86,100 against Patchen & Pyster for the sum of one dol- 
lar. | 

Promissory Hotes and accounts, covered by morteage tos. i? Pond, 
trustee: Stock of hardware, covered by same; lot of business books 
connected with business of Cady, Jones & Peck, business books con- 
nected with business of Cady & Peck, same kind of books of Peck 
Bros.. books connected with Jraardware business of C. K. Peck, at 


Keokuk, covered by niortgage to S. P. Pond, trustee; same kind of 


hooks connected with business of Durfee & Peck in’ Kansas, Mis- 
sourl, and Western country, in safe at Leavenworth, Kansas; shelv- 
ing, office furniture and fixtures and safe connected with hardware 
business cit Keokuk, COVE red hy morte Nae to ~. Z Pond. trustee : 
scrip or tax receipts issued by lowa, Minn. & N. P. R’v Co. as against 
tux subsidies voted by townships of Newton, Palo Alto, 
LO] and laiview, 1 Jasper COUNTY, Lowa. s same Cove ‘red by Mort- 
Ke ots. i Ponda, trustee: claims tor damages noaint a k. 
Ifornish and R. W. Albright, and also against J. A. MeDonell—all 
oft these licicl been offered separately ana ane bids received, and [ 
then offered them asa whole, and they were then and there bid in 
by WA. Brownell for the sum of fifty Cents, 

| sold: to A ee ony, as agent, lot 4. block IS. in town of Spring- 
field, Bon Momine county, Dakota Territory, for sum of 85. 

Sold to J. Frank Smith judgment of S45.80 vs. Conrad Stein, be- 
fore — Lvneh, J. a for fifty cents: and claim avallst United 
States on contract with B.C. Card, S97 O00. sold for hifty cents : and 
Claim against same for STLGA94,16, for supplies, &e., to Indians, for 
sum of one dollar. 

[ans Tee above sale sof the Inte rest of bankrupt is it mich { appear, 
and the oe ‘-T)21nne “| pre POLS Were the hig hest and be Pl | byede le Ts for 
sume in the sum: stated. T have made no transfer, sale, or assign- 
bent of above ctfects to the respective bidders, because ot the order 

Llon. i MM. Love, dee Ol the shove COUTTE, enjorninge lie from 
transferring same until he passes upon application made by eredit- 
ors to set aside the for gee sale. 

Dated Mareh 1-4, 1S7! 

JOHN W. HOBBS. Assignee. 


Daria Rie. FA. oF o£ 

In the Distriet Court of the United States for the District of Lowa. 

In the Matter of C. kK. Prex, ) 
_ “e wf 

Bankrupt. 
At this day, the above cause coming on for hearing, on the appli- 
cation of the St. Louis Reuil hastening Company and other creditors, 
to set aside the site of the dussle@nee ot certain property lhiech- 
LOG2° tioned: in his) re Ports, dated Mareh 14, 1S79, and Kebruary 
19, 1ST9, and the court, having considered the same, sustains 
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sald motion and refuses to confirm said sale; wherefore it is consid- 
ered, ordered, and adjudged that said sales be not confirmed and 
that such sales be set aside. 

The petitioning creditors appear by McCrary, Hagerman & Me- 
Crary, their attorneys. The assignee, John W. Hobbs, by Craig & 
Collier, his attorneys. | 

The purchasers appear by Gilmore & Anderson and J. G. Ander- 
son and W. Bb. Collins, their attorneys. 

J. M: LOVE, 
Dist. Judge. 


June 23, 1879. 


Unirep Srates Disrricr Court, } 
District of Lowa, { 

I, H. Kk. Love, clerk of the district court of the United States for 
sald district of lowa, do hereby certify the above and foregoing to 
be a true and correct COPY of the papers and orders in the matter of 
Campbell IK. Peck, of Keokuk, in the county of Lee and State of 
fowa, In bankruptcy, as relates to the setting aside sale of assignee, 
as fully as appears from the original now remaining file in my office 
and under my custody and control. 

In testimony whereof T have hereunto set my hand and affixed 
the seal of said court, at my office at Keokuk, Lowa, in said district, 
this 17th day of January, A. D. 1850. 

[SEAL. | H. K. LOVE, Clerk, 
By ERIE J. LEECH, Deputy. 


SS 


1063) Tue Districr or CoLUuMBIA, set: 


I, James Hagerman, on oath, say: I reside at Keokuk, Lee county, 
lowa; IT am the attorney of J. W. Hobbs, assignee of C. Ik. Peck, 
bankrupt, and, as such attorney, carly in the month of December, 
IS79, I presented to this court a motion to substitute said assignee 
for said C. kK. Peck in in cases No. 758 and 759, cross-appeals in this 
court from the Court of Claims. The motion was, as I understand, 
denied on Monday, January oth, 1SS0, until the admiuinistratrix, 
Helen A. Peek, could be notified. [ have been informed that it was 
thought singular by this court why the application for the order of 
substitutions should have been made soon after Mr. Peck’s death, 
and not prior to that time. I now make the following statement 
to this court concerning this claim of the assignee and my connec- 
tion with it: 

C. kK. Peck became bankrupt August 51st, 1878. He was largely 
in debt. The law firm of which I was then a member, namely, Me- 
Crary, Hagerman and McCrary, were the attorneys of many of the 
creditors who proved their claims against the estate. Mr. Peck, al- 
though he resided at Keokuk, was most of the time away from home 
in the West attending to his interests there. An application to have 
Peck examined as to his estate had been made by some of his cred- 
itors, but, but owing to his frequent absence, was never had. 

I was in Washington in) February, 1S7:), less than six months 
after Peck became bankrupt, and ascertained there that Peck had 
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recovered in his own name the judgment against the United States, 
froin which these cross-appeals are taken. At once I procured a 
copy of the opinion and finding of facts. [immediately notified 
miy law partners at home, and they notified the assignee. 

[mmediately the proceedings were begun in the United States dis- 

trict court for lowa, as set forth in the exhibits to Mr. Hobb’s 
1064 affidavit, resulting in the setting aside of the sale. [1 am in- 

formed that Mr. Hobbs received his first information of this 
claim being in the Court of Claims, and in judgment, through me 
in the wav I have stated. While m Washington, in February and 
March, 1879, T ascertained, reliably, that the United States were go- 
Ing to appeal the case, and that there would be anrple time for me 
to take whatever steps were lhecessary to. protect the rights of the 
creditors whom: we represcuted. As T was attorney for the creditors 
who were deeply interested, Mr. TLobbs then emploved nie to repre- 
sent hime in these clainis, and T have acted as his attorney and had 
Immediate charge of the matter ever since. We advised him that 
the first thing to be done was to set aside the sale which he had 
made. 

(01) April 26th, S79, LT sent formal notices to the Secretary of 
Warand the secretary of the Treasury. I attach COples of the let- 
ters as Exhibits 1 and v. Accompanying these notices were coples 
of assigninent to Tlobbs, and also, as I recollect, of the order of ad- 
qudieation. | 

The time for hearing the application to set aside the sale was 
fixed by the judge as of April Ist, IST, and on application of Guil- 
more & Anderson, counsel for the purchasers, who were also coun- 
sel for Peck in his bankruptey proceedings, 1t was postponed from 
time to time, and not heard until June 25d, IS79, when the sale was 
set aside. In reply [ received the letter from the secretary of War 
of date May lth IS, a copy of which TI attach hereto as Ix- 
hibit 3. 

Knowing thisat this Case Lerch been appealed, but Hot knowing threat 
al stipulation had been made to submit it under the 2Oth rule on 
the Llth day of October, 1879, T wrote to the Attorney General as 
fo] lows : : 

“ KreoKUK, Lowa, October 11, 1879. 
“ Hon. Chas. Deyens, Attorney General, Washington, D.C. : 
‘ In the case of U;. IN Peock against The United States, in 
[060 which judgment was recovered by the plaintiff in the Court 
of Claims and from which the United States has appealed, | 
represent the assignee in bankruptey of Mr. Peek, who is the owner 
of the judgment. | desire to move in the case im the Supreme 
Court for the substitution of the assignee, Mr. John W. Hobbs, of 
this citv,as plaintiff (or defendant in error). 


ies [lave VOU as ye made any arrangements for the submission of 


the case under, the GO-day rule, and, if net, would vou be willing to 
so submit the case after Mr. Hobbs, the assignee, is’ substituted as 
plamtith? Phe case should not be submitted until after the as- 
signee is substituted as plaintiff If vou will kindly answer these 


«> 
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inquiries it will greatly accommodate me. Our fall courts are in 
session now, and |. do not wish to come at once to the Supreme 
Court. ) 

“ Yours, very truly, 


“JAMES HAGERMAN. 


‘P.S.—Certified copy of the bankruptey proceedings and Hobbs’ 
appotlntment as assignee is filed with the Secretary of the Treasury. 
[ had it tiled to stop payment to Peck.” 


It was convenient for me to be at Washington In December, and 
| knew. generally, the condition ol the docket of the Supreme Court, 
that the case eould not be reached for a long time, except under 
the 90-day rule. [T received no reply from the Attorney General in 
due course of mall, and therefore supposed that at least there Was lo 
need of my hurrying action. 

Qn November 28th, 1879, [ started for Washington, among other 
business there, to move for the substitution of Mr. Hobbs in this 
ease. | took with me duly certified copies of petition in bankruptey 
with schedules—order of adjudication and assignment. Mr. Hobbs 
was to have gone with me, but was detained, and when f left home 
it was understood between us that he would leave on Monday and 
he in) Washington Wednesday. [ reached Washington Monday. 
Mr. Hobbs did not reach Washington until Thursdav, having left 

home a day liter than he intended. Before Mr. Hobbs 
1066 reached Washington IT had prepared a motion for substitu- 

tion and left it with the clerk, with certified COPY of bank- 
ruptcy papers. While there the letter, Exhibit 4, from Attorney 
(general, was banded to me,and the letter, Exhibit 5, was forwarded 
to me. ‘This was the first | knew of the agreement tosubmit. After 
Mr. Hobbs’ arrival [ had the motion and petition, adjudieation, and 
assignment ino bankraptey printed. Mr. Hobbs brought the news 
of Vir. Peck’s death. which head occurred cit ( hicago, [llinois, (1) De- 
comber Pal, NaS). The Attorney General represented the United 
States. and Messrs. Sanborn X King. iis counse| oft record for Mr. 
Peck, were duly notified of the motion [T intended to make. 

The Attorney General said he saw no objection to it, and was 
only interested in having the proper parties, and Mr. King said he 
thought that the motion was well taken in the main, but he wanted 
to consult Mr. Sanborn, as they might want to ask some modifica- 
tion of the order, or, it might be, resist It. 

Qn Monday, December $8, 1879, [ presented the motion to this 
Court. The Attorney General was present for the United States and 
Mr. King, of counsel for Peck. Mr. King asked time, and the Chiet 
Justice said he was entitled to three weeks, and thereupon the case 
was continued for Messrs. Sanborn & King to present their objec- 
tions, if any, al the end of three weeks. 

According to my understanding, the end of three weeks was on 
January 5th, ISSO; the third Mendavyv from the Sth of December 
being December 29, during the holiday week. I returned home 
after the 1ISth of December. Afterwards I received the motion of 
Sanborn & King to modify the order so as to protect their rights us 
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attorneys, and in a few days received the affidavit of Mr. Sanborn 
with the form of order they desired, | submitted suggestions 1 
reply, and forwarded them to the clerk and to the Attorney General 
and Messrs. Sanborn & King, asking that the motion for substrtution 
be submitted on January oth, 1SSO0. 
1067 On the 3d of January, ISSO, 1 started to Washington to 
submit personally the motion for substitution, but owing to 
the bv AVY rains the trains were so delayed threat | Wits detained ul 
Indianapolis twelve hours, and did not reach Washington until 
Monday night, January 5th, when [T was informed that this Court 
had denied the motion. [pon Inquiry | ascertained that the mo- 
tion had been denied because the administratrix of Pock had Hot 
been notified, and because there was no showing why the applica- 
tion for the order liad not been made sooner. I was told that 
could renew the application and should give the administratrix no- 
tice. Accordingly IT returned home, reaching there about January, 
12, ISSO, int nding to jpPPe pare the motion, the notiee, and necessary, 
affidavits, serve them upon the administratrix, and forward them 
aval to this Court for consideration and determination.  Simee mv 


a 


return the adiministratrix has not been at home. When I left 
Washington t was fully understood between Messrs. Sanborn X 
King ana bhiVse If thisat | should Prepare as SOO as | eould the hhio- 


| 
tion and affidavits and serve the same on the administratrix, and 
forward them for submission. IT should. have done so before this, 
borat Mrs. Pocock leis hot been cil Keokuk, so threat Service could be 
made. : 

ln the Chicago Legal News of Saturday, January 24th, 1880, 
Which T saw on Monday in the report of the proceedings of this 
Court, Psaw that in this case an order had been made substituting 
Mrs. Peck as administratrix, and submitting this case under the 90- 
day rule. Thad no notice or knowledge of this until [To saw it in 
the paper, as stated. T lave since learned that the administratrix 
has been in Washington, and is probably there vet, as she has not 
returned, 3 

L had written to Messrs. Sanborn WN Kine, and also Lo the Attor- 
hey Greneral, threat | wanted, when the ASSTENeEE Was substituted, Lo 

mat in Ahn argument on the nein Case, 1 addition LO that ot 
LOGS) Messrs. Sanborn & King. Lsubmitthat we are entitled to have 

an order of substitution, and that the case should not be de- 
cided until our application for.an order of substitution is decided, 
and we have an opportunity to present an argument In writing 
pon the case. We have no desire to 1nsist Upon an oral ar- 
Vunent. l submit that the rights of the ereditors of C. Kk. Peck, 
represented by the'assignee, shall not suffer by reason of the order 
for substitution of the assignee not having been made sooner. There 
has been no mtentional delay in this matter upon my part. 

l attach hereto copies of letters of Chas. King, of Sanborn & 
King, dated, respectively, December 20, December 25th, bS79, and 
January od, 1SS0, marked Exhibits 6, 7,and 8: and also my letters 
to him of December 5Sist, 1879, and January 2d, 1880, marked Ex- 
hibits 9 and 10, which show that I was to prepare an argument on 
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the merits of the case when a motion to substitute assignee should 
be sustamed ; also a copy of telegram, Exhibit 11; [ sent to him on 
January 28th, ISSO, and answer, Exhibit 12, received. This is the 
first word | had of substitution of administratrix from either San- 
born or King, and all | knew of it was from Chicago Legal News. 


JAMES HAGERMAN. 


Subscribed and sworn to February 2d, 1SS0, before me. 


JOHN TP. C. CLARK. 


kxuipir No. 1. 
APRIL 26, 1879 
Hlon. John Sherman, 
Secretary of the Treasury, Washington, D.C. 

DEAR SIR: ERY find notice that John W. Hobbs, assignee in 
bankruptey of C. hk. Peck, is the owner of a certain judgment. re- 
cently rendered in’ favor of C. K. Peck against the United 
L069 States in the Court of Claims. Please place the notice on 
file and acknowledge receipt. If any other notice is re- 

quired to preserve our rights please let me know. 


Yours, respectfully, JAMES HAGERMAN, 


kxuibir No. 2 
APRIL 26, 1879 
Hon. Geo. W. MeCrary, 
secretary of War, Washington, 1). U. 

Dear Str: Enelosed tind notice that John W. Hobbs, assignee in 
bankruptey of C. Kk. Peck, is the owner of a certain Judgment. re- 
cently rendered. in favor of C. Kk. Peek in the Court of Claims. 
Please place the notice (ot) file and acknowledge receipt. If any 
further notice is required to preserve oar rights please let me know. 


Yours, verv respectfully, | JAMES HAGERMAN, 


ExxHipit No. 3. Der’p’t’s Exu. No. 27. 


Wark Depart NT. 
Wasninaton, D.C. Jay 14, 
James Hagerman, Esq., Keokuk, Towa. 

My DEAR SIR: fam pleased to acknowl dge the receipt of your 
letter of the 26th ultimo. enclosing notice that John W. Hobbs, as- 
signee in bankruptey of C. Kk. Peck, is the owner of a certain judg- 
ment -recently rendered in favor of C. Kk. Peek in the Court of 
Claims. 

The notiee will be forwarded to the Secretary of the Treasury for 
record in the accounting or other offices where orders issue for pay- 
ment of such Judgements. 

Your desire to be advised if any further notice is required to 
preserve the rights of the parties leads me to remark that [ think 


some step, possibly In the way of olerp leader. should be taken in 
the matter before the Court here. if udgme nt is afttirmed in Peck’s 
9]—170 
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favor In this instance without present judicial recognition of 
LO7O) the assignee, the Treasury may possibly refuse to recognize 

the latter, and may ground its refusal on section 3477, Re- 
vised Statutes. (Sec the edition of ISTS, with marginal notes of au- 
thorities. ) 

Moreover judicial recognition of the assignee here now, prior to 
judeme nt, would relieve the parties from embarrassment and sus- 
pense if Congr ssponal action Is necessary to obt ain ahi cl}) propris - 
tion LO pray the amount 

Yours very truly, | 
G. W. McCRARY, 
Secre lary of War. 
Eexuipir No. 4. 


DEPARTMENT OF JUSTICE, 
WasHiIneton, D. C., December 2, 1879. 
Sia: Referring to your letter of October 11. 1S79. covering the 
hote of James [lagermian, lUsc., about the Cuse of Campbell Ix. Peek 
The United States, | would say that Mr. TH. has been informed 
tlint il stipulation to submit the Cause Was niade last spring with 
Sanborn & King, then attorney- for Mr. P. Their brief has been filed. 
but none as vet for the United States. 
Very respectfully, yours, 
CITAS. DEVENS. 
Attorney General. 
[lon. Greo. W. McCrary, 
Secretary of War, Washington, D.C. 


Exuipir No. 5 
DEPARTMENT OF JUSTICE, 
WASHINGTON, 1). i. Dec mber os IS7 
Janies Hlagerman, Esq., Keokuk, Lowa. 

Sir: In the case of ©. Wk. Peck vs. The United States, inentioned 
in vours of October Lith last, transmitted by Mr. Secretary McCrary, 
a stipulation Was entered into last spring to submit the cause under 
the ninety-day rule at the present term. Messrs. Sanborn & King, 

the counsel for Mr Peek, have filed a brief. but that of the 
Log] Lonited States lias not Vel been, filed. You have time to tile 
such brie { cis \ Ou Inaiy desire, if you wish tosubmit the Cause: 

r the United States would be quite willing It should stand for oral 
seinem if preferred, | 

Very respectfully, yours, oat 
CHAS. DEVENS, 
Attorney General, 


Exureit No.6. Der’pt’s Ex. No. 38. P.T. 1. 


Wasninaton, D. C., December 20. 1879 


James Hagerman, Esq., Keokuk, Towa. 


Dian Sin: Lineclose a copy of an affidavit received to-day from 


? 
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General Sanborn,.who suggests my sending a copy to you with re- 
quest that you iIndorse your consent that the order prayed for may 
be entered substantially as requested. Have the kindness to write 
your views Immediately, as there is but little time left for action, as 
the court meets next> Monday, the 5th instant. General Sanborn 
will be here within 10 days, and possibly next Monday. 


Yours, : CHARLES KING. 
Exuipit No..7. Der’p’ts Ex. No. 29. P. T. L. 


Will it be your pleasure to add anything to our brief, if so hurry 


it up. 
C. K. 


WASHINGTON D. C., December 25, 1879. 
John Hagerman, Iisq., Keokuk, Lowa. 

Dian Sir: Your favor of the 22d instant has just reached us. 
We sent you a-few days ago the suggestions submitted to the court 
on the 22d instant, for their consideration in making the order of 
substitution moved for by you. We do not feel certain that they 
will regard them: and the writer hereof cares but little about it one 
way or the other, as he believes our rights will be respected without. 

it: but General Sanborn suggested it, and we acted accord- 
1072) ingly. We suppose the order will be made the first day the 

court Is in session after the recess, which will probably be 
the oth of January, isso. The Attorney General has not vet sub- 
mitted on his part, but will do so, he assures us, at an early day. 

Yours, SANBORN & KING. 

ExHibit No.8. DeErF'p'ts Ex. No. 30. P. 'T. L. 
WASHINGTON, D.C., Jan. 3, 1880. 

James Hagerman, Esq., Keokuk, Iowa. 

DEAR Sir: The time for submitting eases under the 20th rule 
does not expire until the 20th inst., the court deducting the time. of 
the holiday recess, which this year was ten days. Your paper in 
Opposition to our motion for a modification of Your order cLS prayed 
for, has been received, and makes a strong case against us, as I shall 
not be surprised if you get your order pure and simple as prayed 
for. 

General Sanborn will be here on Monday, the 5th. Shall be pleased 
to receive your brief on the merits of the issue, and file it on the dav 
we submit. : 

Yours, | CHARLES KING. 
Exnuisir No. 9.. Der’p’ts’ Ex. No. 31. P. T. L. 
Kk EOKUK, Lowa, Dee. 51st, 1879. 
Charles King, Lisq., (of Sanborn & King,)attornevs, Washington, D.¢ le 


My Drak Sir: Enclose vou to-day some suggestions on your mo- 


tion to modify. We lave sent coples to clerk. 
Submit the case Ist Monday of next month. 
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P shall probably prepare a short argument in the case and send to 
you. When do 0 days ex pire t 


Yours truly, _ JAMES HAGERMAN. 


1073 Exnipit No. 10... DrEF’p’ts’ Ex. No. 32. —P. T. L. 


KEOKUK, Towa, January 2, 1880. 
Charles King, Esq., (of Sanborn & King,) Washington, D. C. 

My Dear Str: On receiving Mr. Sanborn’s affidavit IT made “an 
addenda” to our points in reply, and, have forwarded them to the 
clerk. J] object to the third clause of the proposed order, and sub- 
mit that it should order you to be continued as of counsel for the 
USSILNICE, ania threat your ¢ laims for service and expenses, if any, be 
determined by the United States distriet court for Lowa. 


Y ours, ; JAS. HAGERMAN, 


Exsaipit No. 11. .Der’p’ts’ Ex. No. 33. 2. i. di 
Krokuk, lowa, January 28, 1879. 
Cas. Kina, (of Messrs. Sanborn & King.) 
Is Mrs. Peck in Washington? Can our motion for substitution 
C subniitted Ol} Monday ig Answer. 


JAMES HAGERMAN. 


Exuipir No. 12. Drr’p’ts’ Ex. No. 34. 
| Dated Wastinaron, D. C., January 29 1TSSO. 
Received at Keokuk, Iowa, January 2%. | 
To Jamies [averman ; 


Mrs. Peek leis been here and substituted Ol} the record, 
CHARLES KING. 


Exuipir 13. 
Srare oF Iowa, } 
Lee County, } 


“ N Pm 


To the circuit court of said county : 
You petitioner, ITelen A. Peck, represents to this court that 
lO74 on or about the 2d day of December, A. D. 1879, one Camp- 
bell kK. Peck died Intestate, having at the time of bis death 
personal property in this State to the amount of about S100, which 
may be lost or diminished in value if speedy care be not taken of 
the same. To the end, therefore, that said property may be collected 
and preserved for those who may have a legal interest therein your 
petitioner asks that she, as the wife of intestate, may be appointed 
admilpistratrix of said estate. 
Bs | HELEN A. PECK. 
STATE OF Towa, | 
Lee County, t 


s s ° 


I, Helen A. Peck, the above-named petitioner, being duly sworn, 
say that I have read the above petition and know the contents 
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thereof, and that the same are. true, as I verily believe, so help me 
God. 


HELEN A. PECK. 


Subseribed in my presence by said Helen A. Peek, and by her 
sworn to before.-me, this Sth day of December, A. D. 1879. 
[SEAL. | | GEO. A. CRANE, 
Notary Public. 


Administrator's Bond. 


Know all men by these presents that I, Helen A. Peck, as princei- 
pal, and Ed. F. Brownell, as surety, all of the county of Lee, in the 
State of Towa, are held and firmly bound unto the county aforesaid, 
and to all persons herein concerned, in the penal sum of two hun- 
dred dollars, for the payment of which, well and truly to be made, 
we do jointly and severally bind ourselves and our lawful repre- 
sentatives. | 

Witness our hands and seals this Sth day of December, 1S7. 

The condition of the above obligation is such whereas the 

1075) above-named Helen A. Peck, on this day appointed by the 

circuit court of said county, sitting as a court of probate, ad- 

ministratrix of the estate of Campbell IL. Peck, deceased, late of said 

county, who died intestate on or about the 2d day of December, 

1879, to administer all and singular the goods and chattels, moneys, 
rights, and eredits according to law. 

Now, if the said Helen A. Peek shall discharge all the duties 
Which are or may hereafter be required of her by law as such ad- 
mninistratrix, then these presents to be void, or otherwise to remain 
in full force and effeet in law. 

Witness our hands and seals the date above written. 

: HELEN A. PECK. SEAL. 
ED. F. BROWNELL. ee, 


The above bond Was approved and filed by me this Sth day of 
December, 187%. | 
SEAL] S. L. JAMES, 
(Jey: Circuit Court. Lee County, lowa. 


THE SrateE or flowa, | 
Lee County. j 


ae 


I, Ss. LL. James, clerk of the eireult court of the State of lowa, 1. 
and for said county, do hereby certify that the above and foregoing 
is a true and perfect transcript of the administrator's bond, in the 
above-entitled cause as fully as the same remains on file in my office. 

[In testimony whereof I have hereunto set my hane and affixed 
the seal of said court, at my office in the city of Keokuk, in said 
county, this 29th day. of January, A. D. 1880. 

[SEAL] S. L. JAMES, 
| Clerk of said Corryt. 
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[brief an Support of Motion to Substitute Assigie é. 
Supreme Court of the United States. 


Tine Unites Srares, Appellant, ) 


against \ in. TSS. 
CAMPBELL K. Peck. — - j y 
and 
CamMPbecL Wk. Peek, Appellant, ) | | 
, against >No. 789. 
THe Unxirep States. | ) “oe 


1. That the assignee In bankraptey should be substituted for 
Peck In these Cases, lie Deiay the OWher of thie elaim and the proper 
party to prosecute and defend these appeals. . | : 

See Tlerndon vs. Lloward, 9 Wallace, 664 
Ktnox vs. Exchange Bank, 12 Wallace, 379-582. 
See. SOAT Revised Statutes of ULS. 


2. That this claim passed to the assignee In bankruptey by opera- 
tion of law, by the assignment in bankruptey., 
See Sections 5044 and 5046 Rey. St. 
Erwin vs. United States, 97 UL... pp. 27. | 
>. Lhiat no SSTOTE nt (it ahiy should be elaimed) of Peck before + 
bankraptey or since is valid, but utterly void, both at law and im 
CQuUIty, 


See Rey. Stat.. see. 3477. 
United States os. Gillis, 95 U.S., p. 407-44. 
Respectfully submitted. 
JAMES HAGERMAN, 
Attorney toy John We Llehhs. Assignee ot .. A. Peck. 


— 


LOG % “TEexurpir G.” 

Supreme Court of the United States. Nos. 788, 759. United 
States, appellant, agaist Helen A. Peek admiuinistratrix of Camip- 
bel] ie Peck. dec ised, iid Helen A. Peck, admainistratrix of Camp- 
bell NK. Peck, deceased, appellant, oulnst the United States. Ap- 
peals from the Courtof Claims. Motion of John W. Hobbs, assig 
In bankruptey. to be substituted. John B. Sanborn, att’y for admin- 
Istratrix. } 


nee 


4 
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— 
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JOHN W. HOBRS, &¢., VS. JOHN A. MCLEAN ET AT. ea 
107S Argument in Be halt of IT li hi A. Pech against Motion of John Ww. 
; Hobbs. Assignee mn Bankruptey of Campbe i] A. Peck. te ceased, 

to he Substituted in Place and Lieu of Ilelen A. Peek. Administratrix. 


Supreme Court of the United States. 


UNITED STATES, Appellant, ) 
as 
iN } . 
aa a ¥ ob to " \ . LSS. 
Heten A. Peck, Administratrix of Campbell K. Peck, { **" ‘ 
eeaued. | 
and 
Ilenen A. Peck, Admiunistratrix of Campbell K. Peek. 
deceased, Appellant, N = OQ 
NOL EM), 


' in, 
Thre UNIrep STATES. | 
Appeals from the Court of Claims. 
Statement of the case Upenl Which the motion to substitute is made. 


The case now presented is in no material respect different from 

the case presented on the previous motion of the sate party 

Lag) for the same relief ana denied by the Court. This motion 

should, therefore, be eonsidered cls adjudicated in this Cust in 
this eourt. , 

Qn the 17th day of August, A. D. 1876, Campbell K. Peck, in 
whose name these actions were originally brought in the Court of 
Claims, entered into a contract with the United States, through B. 
C. Card, assistant quartermaster United States Army, and chief quar- 
termaster Department of Dakota, to furnish eight hundred tons of 
hay to the United States at the cantonment on Tongue river, between 
that date and January Ist, IS77, and six thousand cords of wood at 
the same place, between that date and July Ist, 1877. 

Campbell KK. Peck, to execute the contract, was compelled to bor- 
row large sum of money of capitalists, and did borrow the same with 
the understanding and agreement that he would pay the same out 
of the money that would become due to him, and would be paid to 
him by the United States for the Wood ania lay that would be fur- 
nished by liitn under said contract. . 

The whole amount of money that became due to him by the United 
States under said contract, as he,said Peck, claimed, was about sixtv- 
five thousand and nine hundred dollars. Of this sum ten thousand 
and nine hundred dollars was paid by the War Department, and ten 
thousand dollars of sayd sum was paid to said creditors, leaving a 
balance still due said creditors of more than thirty-three thousand 
dollars. 

~The said ten thousand nine hundred and nineteen oa dollars was 
paid to said Campbell I. Peck by the quartermast rs bureau (1) the 
Sth dav of October, A. D. 1S77. On the first day of Novem- 

1OSO ber, A. D. 1877, said Campbell IK. Peck commenced his suit in 
the Court of Claims against the United States to recover fiftv- 

five thousand three hundred dollars and _ fifty-three cents, the bal- 
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ance he still claimed Lo be due him Ubon siuidl contract, and prose- 
cuted the same to final judgment in the Court of Claims, which 
judgment was rendered on the tenth day of February, A. D. 1879, 
In favor of said Peek, for S8#5,115.65. The United States having 
stonified ther Purpose ice apper from said yadement, the claimant 
appealed from those portions of the decisions that were adverse to 
him, on thie ith day yf April, A. I). te¥e 2 ania (ot) the Ot} day of 
April following the United States pertected their appeal from the 
judement of S13.1 15.55. 7 

ln November, A. D. US77, said Campbell Kk. Peck appointed Ed. 
i. Brownell trustee, with authority to draw and apply the money 
still due him under said contract of August 17th, IS76, to the pay- 
ment of the sums borrowed by him to enable him to execute said 
contract, and during his lifetime always stood to and abided by said 
disposition of funds and assets.. See affidavit of Ilelen A. Peck on 
file 1) Case and attached hereto. 7 

On-the vd day of December, A. I). Is79, suid Campbell IK. Peck 
diced lhitestate, and ()1) the Sth day of December, S77), said [Lelen A. 
Peck was appointed admiinistratrix of said estate, and on the 19th 
diay ot January, A. D. 1SS0, was substituted for Campbell Ke. Peck 
1) thie Lore COLNE CAUSES, : 

Qn the Ost dav of August, A. D. 1878, said Campbell K. Peck 


Was pron lis OW?) petition sdjudged il bankrupt under the bankrupt 
laws of the United States, and deseribed the claim against the United 


States Involved in) these suits Ls follows. viz: 
LON] aff Uniliquidated claims of every nature, with their esti- 
mated value. 

Othe (‘ladin against the (rovernment of the United States ot Amer- 
Ica on wecount of contract with B.C. Card, chief quartermaster or 
comnbissioner of Department of Dakota, of date August 17th, 1876, 
held by Ek. B. Brownell as collateral, 857,000. 

And under the head of property In reversion, remainder or ex- 
peckaney, he used the followine language : 

I. Property herefotore conveyed tor benetit of creditors. 

Nothing of this kind. as I do not belheve that the property here- 
tofore referred to as conveyed to secure the claims of Dodd, Brown 
& Co. 8S. Pond, trustee, kk. I. Brownell, trustee, J. A. MelLean, and 
Willis [larmon will renlize hire than enough LO pay otf said 
Claims, but possibly the property may vield more, but cannot now 
be estimated.” See moving papers, pp. d and 9, 

The amount still due Ed. F. Brownell, trustee, is still more than 
thirty-five thousand dollars. See affidavit herewith. 

Qn the law— 

Ist. There is no appearance or intimation of fraud anywhere in 
the whole transaction. Everything appears to have been done and 
Is admitted to have been done m wood faith and strict accordance 
with principles of fair dealing and highest ethics. Hence the only 
question for the eonsideration of the Court is whether the power 

over this fund given to Brownell for the use and purposes 
1082.) specified, which accrued nearly ten months before the adju- 
dication in’ bankruptey, was prohibited by law or was abso- 
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lutely void as eggs said Campbell kK. Peck and Ed. F. Brownell, 
trustee. [If void, it surely is not so by virtue of any provision of 
the bankrupte V . iWs. We presume this will not be claimed or pre- 
tended. 

Section 9.12S.-Revised Statutes of 1S7S. 


As be tween the ae int le ~ if Was at most only voidable al the option 


of Campbell IK. Peek ana his assigus and both have elected to sti ana 
by it. See Mrs. Peck’s attidavit. 


2d. At the time of the adjudication in bankruptey the assets in- 
volved in this Htigation were held by both Peck and Brownell in 
trust for certam purposes. If this aay aci between Brownell 
and Peck was void, then said assets were held by said Campbell Kk. 


Peck igdist tor tite creditors who bad adeasied Meaeeeay ta ae 
to execute the contract upon the faith of his promises to draw the 
money that should come due under the contract and rernmburse them 
for such advances. This property was in any view held by the 
bankrupt, if held by him at all, as between himself and Brownell, 
In trust within the meaning of section 5033 of the Revised Statutes. 

Src, 5053, “° No property held by the bankrupt in trust shall pass 
bv the assignment. 

a. This trust resulted by in 
transaction between Peck and tl 
him the money ee him to execute the contract, upon the 
special promis Peck that the money so advanced should be re- 
inded sakoaa ta them out of the first money earned and paid 


ication of law from the original 
ose of his ereditors who furnished: 


under the contraet. 
LOSS As soon as money was advanced upon the strength of the 

promise to pay out of a particular fund that would come to 
his hands from this SOUTCEe, such fund became a trust fund it) the 
hands of the lawful owner, Campbell Ik. Peck. For any person may 
Convert himself ito a trustee, and e1Ve from his own acts and equit- 
able right to another person as stud que trust. 

Perry on Trusts, § 15, paragraph Ld. 


This Campbell kK. Peck did in this case, and the funds involved 
in this controversy were at once charged with atrust. In morals and 
equity, the fund would be charged with a trast to the party advane- 
Ing money to raise or produce the funds ‘ipon the promise of the 
lawful owner of 1 he same that the Money =) way: iced shall be re- 
funded Irom the fund th us produced. 

The fund being charged with this trust would not effect the legal 
title nor interfere with the descent of the same charged with the trust 
Lo the personal representative, 

cl. a Aes ney aren to ep eC ORE NE ey ee in this 
Case. The ay) D| leant Ss OW) TNOV!I gy papers show fully that Mr. Peck 
ee san At lust. IS7S, when he filed his petition 
1] li bankrup tc\ VY. Mrs. Peek’s atlidavit 1) this Case shows the Same 
SLATE ot tacts, 

But, Savs the applicant, there is the statute—the frig! tful stat- 
ute—section S977 Revised Statutes 


72170 


. ALE EL IT 
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It has never been held, and is not the law, that sueh claims and 

| with a trust either by operation of law_ 

or the act of the parties, The settled law Is, that these clatins 
against the Government do Jase by operation of law, by bankruptey, 
Or by death. Phe lenoth and breadth. then. of the act to 
1054. prevent frauds upon the Treasury of the United States, ap- 
1 February 26th, 1855, section 3577, was to prevent the 


assets Cannot be charge 


proved | | 
assignment of any claim or any interest therein by any act of the 
party. Neither this claim nor any interest therein was ever as- 
Sioned, but was charged with a trust by Hnplication of law in the 
hands of - ck, sunid also by his acts. 
The construction of this statute, which the appheant must claim, 
would enable fraudulent debtors to place all their property bevond 


though it might amount to millions. and 
fraudulent colluding party with fraudu- 
The title of the act 


/ 


thie react Of creditors, 4 


lL nited States a 


mike the 
lent cl btors tor 4 
shows that this was not the intention of Coneress. 

The schedule of Mr. Peck attached to his petition in bankruptey 
shows that this «clam was charged With a trust. The ASSICNCe nid 
assented to this trust till after Mar. Peck’s death ; 
her husband, 


‘heat and wrong ther creditors. 


all the creditors 
Mis. Peck’s affidavit fully contirmis this statement of 
ix Introduced or word spoken tending to show 
even that the statements of Mr. Peck or Mrs. Peck is not wholly 


true, or that the money involved in this action has not been charged 


! 


and hhot adh aflidaavit 


With- a trust as claimed ever since the claim accrued against the 
United States, 

The claimant att Hhipots in his afhdavit to show some diligence. 
Che showing is that he remained wholly inactive m regard to the 
case and claim for more than a vear after the adjudication In bank- 
Pupicy, anit thre ‘assignment of this special claim LO him charged 
with the trust, and allowed Campbell IK. Peck to Pprosecule the same 

at his own expense and in his own name to judgement, and 


LOSS then he performed the gracious act and great service of noti- 

fying the [lon. Attormey Gaeneral ana [Lon. secretary of the 
Treasury thisat li should ( X pect them LO pray the judement ce lim. 
lle thre 1) Wiilted tii] Vr Pecks death, and then because he asked the 
Hon. Secretary of the Treasury to pay the judgment to him he as- 


‘ Sa Se tase 3 ] oy 4 i fe ‘ 
SUbies that he Call Wililt Propriety ask to be substituted as claimant 


‘ 


pms 


1} this cour : 
bitesant im tis Cose ASKS the court to ao that which Hust 


Phi cpp init | 
} ‘ . . 
WOrRK OF tL tidustice tO man parties : 
ff all interest the estat mav have in 


Ist. To deprive the widow « 
, y ar } a + | on . 
the sume CONTVOVeErsV DV reason Cy the legal title and the services 
“—e ne i ae Om : j < , ° Ba aa 
meurred by her husband atter his bank- 


} ] ] } 
aha eXpenses renacrect and 


ti 4 
] 
ruipot¢ ellie prior to hiim «heath 
al To take t] a ae . ty } t | wee te }" > f ‘ , Baa | have 
PA i cin He Case TPO Ube PATLOVPHNeVS OF thie COUPLE, Who ive 
] ' . p 
ssid “tecess TVvom) ts conimence- 


; _ ] ] ee ie 
prosecuted thle Sade WILE Glli@venee 
' ) . , . * : , . 
yf ms ed 1+‘? , ee . P Vas ’ . ; > 
mention at dabor and erent expense, without providing for then 


ah } i‘ i] , : 1] : 
L‘o fake aWaV froth the bien who advaneed the monev to en- 


4 


} 
the claimant to execute the contract out of which the clain. 
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grew, upon the promise of said Peck to pay them out of this partic- 
ular fund, all opportunity to enforce the trust so raised forever, and 
to deprive the trustee, Brownell, of all opportunity to execute the 
trust Imposed upon him more than ten months before the bank- 
ruptey. If the case is permitted to stand and be prosecuted to final 
Judgment and payment in the name of the administratrix all par- 
tes aur prot ected ; widow, attorney, and creditors. The limited bond 
is entitled to no consideration. If large bonds are hecessary, 
lOS6 they will, of course, be ordered by the probate court and fur- 
nished., 
lor all these, with other reasons perhaps more valid, we confi- 
dently pray that this last motion for substitution be also denied. 
3 JOHN B. SANBORN, wirn 
Attorney for Thi I, fi A: Peck. Administratrie. ete. 


R. P. LOWE, Ally &e. 
EXHIBIT “A.” 
United States Supreme, October Term, 1879. 


THe Unirep STATES 
vs. - No. 788. 

CAMPBELL K. Peck. } 
and 

CAMPBELL WK. Peck 
; US NO. GU. 


THe Unitrep States. } 


Distrier oF COLUMBEA, | 


' : , , 
(onnty of 1] ashington, } 


Llelen i, Peck. iy nie first quiy SWoOrT), deposes and Says ; That 
she Is the widow of Campbell IK. 1 ck. Parey tO) the above- ntitled 
action: that sald 4 ampbell IK. Peck died intestate at (Chicago, [{hi- 
nois, on the second day of December, A. D. 1879, leaving this afliant, 
his widow, and two children, Nelhe Peck, aged 20 years, and Cady 
IX. Peck, aced li vears: that heretofore, on the eighth day ot le. 


} _ 7 "<s) Fae ae ; > ‘ 
eember. A. D. 1S79. this athant was duly appornted, and has since 
7 ’ rn20 we Be me. i ° . be ye . aa al ; . 
been aul qualified, as administratrix of sald estate: and attaches 


hereto duly certified copies of her letters of administration, marked 

Exhibit sa ik and made il prerl of this athdavit: that snd deceased 

had resided in said Le COUNTY, in the State of lowa. con- 

LON; stantly for hare than twelhty Veaurs prior to lis decease. and 

that the ¢rreult court ISsuIng said letters of administration 

hicacl jurisdiction beth to the subject-mia ter of said estate and of all 
persons and parties mnt rested therein. 

nd deponent further says that said Campbell K. Peck, in’ his 


lifetiine, Was envuged In eXtehsive and aX AaVV business transactions. 


° ’ . } 
requiring the use of extensive Crecdntll abet a 
i 


, 
ease P " 
ree amount Of] Capltal: 
4 14 . incolved 3 +t Bae : : 
thaeat tO CNECULE the contract Involved in the above-entitled « 


‘“atises jl 


became necessary for him to borrow large sums of money, the pre- 
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cise amount of which this deponent cannot state, but believes, and 
from information and. belief states, the same to be thirty thousand 
dollars (830,000) or more; that said Campbell IK. Peek, in his Iife- 
time, maintamed his credit hy the host honorable and upright 
dealings with bankers and capitalists, and when he ascertamed that 
the money due him upon the contract involved in these suits could 
not be collected until after a judgment of the proper judicial tribu- 
nal determining the amount due him thereon,and while said causes 
were pending in the Court of Claims, and more than six months 
before he was adjudicated a bankrupt, and before he filed) his peti- 
tion Ine bankruptey to secure the creditors and parties from whom 
he had borrowed) said thirty thousand dollars (830,000) to enable 
hint to execute said contract, he did, by an instrument in writing, 
Which deponent has not now in her’ possession, but will produce, as 
thre (lourt shall ores r, set apart from the balanee of his Cstate, and 
segregate therefrom, the money due, Or to become due, him 1) the 
United States on account of the Gontract and claims Involved 
IOSS in’ said actions, and did appoint one Edwin FF. Brownell 
trustee to receive the said funds when the same should be 
pad and apply the sade to the pavineny of the CX Pehses of conduet- 
ie the litiwation connected therewith, and to the payment of the 
honey borrowed from sed bankers ol capitalists to enable him Lo 
execute the contract, and used in the execution thereof.” 

And deponent further says, that from the time said funds and as- 
Sets Were so sel apart Lo the time of lis death suid ( ampbell ly. Peck 
approved and ratified and confirmed the same, and repeatedly informed 
this afliant that the honey recovered in the above-entitled causes 
would be used to hquidate his indebtedness that grew out of the ex- 
ecution of said contract: and deponent says, as administratrix of his 
estate, she stands lo ana abides by sila disposition Ol said funds and 
assets, and confirms and ratifies the same. 

And deponent says that John W. Tlobbs, assignee in bankruptey 
oft Ss1d Campbell IK . Peck, never claimed during the lifetime ot said 
1 ck thasat he took any interest, right. or title lo the funds ana assets 
involved in said actions, nic did not take any interest therein, for 
the reason that the same had been appropriated to a specific use 
more than six months prior to said adjudication in bankruptey, and 
states that although such ippropriation and disposition of said funds 
anid assets hay ay vod as bye LWeell sila Camiply |] IK. Peck ania The 
personal representa- 


elk, his assignee 1h 


} 


Lonited States, at the Option of said Peek or his 
tives, still the same is valid as between said P 
bankruptey, and other creditors, at the option of the same parties, 
and that both said Campbell kt. Peck. in his lifetime, and this 
LOND fhiant of his, personal representative since his decease, have 
always Creel 7 “anid considered, and do still treat and consider, 
sud appropriation and trust of said funds and assets as valid and 
subsisting, and have alWwavs Claimed that neither the ASSIETIEE 1 
bankraptey, hor anv ol thie veneral creditors of said estate, have any 
rnite rest therein or claim ther La), 
Wherefore deponent asks that she may be substituted in place and 
lieu of Campbell kt. Peck in the above-entitled eauses, and that the 
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- 
ed 


application of John W. 
tuted therein be denied. 


HELEN A. PECK. 


Sworn to and subseribed before me, this sixteenth dav of January, 
A.D. 1SS0. : 


Hobbs, assignee in bankruptcy, to be substi- 


[SEAL. | WM. J. MOORE, 
Notary Pubhlie. 


(Iendorsed:) U.S. Supreme Court, October term, 1879. The 
United States vs. ( wm pbell KK. Peck, No. TSS, and ¢ ‘unpbell K. Peck vs. 
The United States, No. 789. Affidavit of Helen A. Peck. Filed 16th 


January, 1Ss0.) Sanborn & King, attorneys for Peck. 
True COPY, 


Attest: (SEAL. | D. W. MIDDLETON, 
( Te ri Supre Hiteé (Court [7 ss 


1O90 “ kxuipit H. Derer’p’ts’ Ex. 10.” 
Brief in Support of Motion to Substitute Assignee in Bankruptey. 


United States Court of C] 


Lams. 
Henen A, Peck, Adm’x of Campbell Kk. Peck, ) 
Us. \ NO. L1S52. 
THe Unitep STATEs. | 


|. That the ASsIVHee 
1 tat 


In bankruptey of the 
Si} fost] 


tuted as thi plaantitl in 
claim and the proper party 


claimant should be 
this Case, he bel hie the OWler of the 
to prosecute the suit. 
See Terndon “Mow: ird, 9 Wallace, 664. 
Knox vs EB: xchange Bank, 12 ? Wallace, 379. 
‘Person's Case, S Court of Claims, 045. 
See, OAT Revised Statutes of a. 
That this claim passed to the assignee in bankruptey, by oper- 
ation of law, by the assignment in bankruptey. 
sections 9044 and 5046 Rev. Sts. 
Erwin vs. United States, 97 U. , pp. os pony § 
Phelps vs. McDonald, 99 U.S., p. 295. 


Nel 


Thi at no assignment of thie alm, O1 any part thereof, * Peck, 
before bankruptey or since, Is ne but utterly void, sy at law 


and in equity. 
Sce Rev. Statutes, see. 5477 

Gillis rs. The United States, 95 UL S., pp. 407-44. 

Mek night vs. The United States. 15 Court of Claims, 312. 
Respectfully submitted. 

: JAMES HAGERMAN, 

JOHN H. CRAIG, 

Aflorneys for Sohn Llobhs. 

rural af Campbell A. eck. 
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= ene were entre ERE URE ee ; as 
é PO NRE REAR I TREN RE Oe cam eet eae 


Tod JOHN W. HOBBS, &¢., VS. JOIN A. MCLEAN ET AL. 
1091 3 “Exsipit I.” Der’p’ts’ Ex. No. 12, P.'T. L. 
Court of Claims. - 


Campbett kK. Peck’s ADMINISTRATRIX 
vs, > No. 11832. 
THe UNirep States, 
()i, motion. 

Drake, Ch. J., delivered the opmion of the Court: 

Oa. the 7th of November. lsc /. Campbell IK. Peck instituted this 
suit in this Court. 

Onuthe loth of February, IST, heobtained judgement for $45,115.65, 
from which the defendants appealed. 

At-no time until now was it made known to this Court that on the 
sist of August, IS7S, he filed a petition in bankruptey, and was 
adjudged a bankrupt, and that Jolin W. Hobbs became his assignee 
In bankraptey. | 

In thir schedule of lis property, the sid Peck sel forth the Claim 
Involved in this case in the following terms: 


‘Choses in Action. 
, 1). Unliquidated clatmsof every nature with their estimated viilue.” 


“6. Claim against the Government of the United States of Amer- 
Ica olaccount of contract with B.C. Card, chief quartermaster, or 
commiussioncr for. Department of Dakota, of date August 17, 
IS7T6, held by E. F. Brownell as collateral, 857,000." 


())) thie mae (o] a (* miber, 13s (%), the said Peek died intestate. and (oT) 
the Sth of the month Helen A. Peck. beeame his administratrix. 

On the 1th of January, ISs0, the Supreme Court of the United 
States allowed her to be substituted for Campbell IK. Peck in the 
Cause. 7 : 
Betore threat time the said [lobbs, cis assignee of Campbell IK. Peck, 
iipplied to the Supreme Court to be substituted for hini im the cause ; 
but the motion was denied, on the ground that the proper notice of 
Ithad not been given to the admiunistratrix, 

Qn the 2d of March, 1880, the proper notice having been given, 
the USSIONEC renewed that tipplication: which, on the 22d of that 
month, was denied by the Supreme Court, upon the following 
erounds stated in the Oplion of the court: 

gat i isevident from this brief rehearsal of facts that there is a Contro- 
versy about the disposition of the proceeds of this claim between the 
creditors tor whose benefit the claimant made the uppropriation io 
ferred to, and the assignee in bankruptey. This is an original and 
st Parate CONTPOVeRPSY, distinct trom the merits of the Case Oli the 
cL} dE de ls, anid We are not disposed, evel if We have the Power, LO take 
it up an this collateral way and decide upon the rights of the parties, 
which We would probably be obliged to doit we granted the motion 
how made by the assignee. The latter has lain by ever. since 
August, IS7S, when the claimant was declared bankrupt,and allowed 
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the case to go on In his name, at his expense, and under his diree- 
tion and management, or that of the creditors for whose use he was 
prosecuting the claim. Costs and expenses have been incurred by 
them, and arrangements have been made with counsel, which have 
at least some title to equitable consideration ; and Injustice might 
be done if we should now, by main force, without going into an 
original investigation, which, to say the least, would be of very doubt- 
ful propriety, place the assignee in ‘control of the cause. From 
the papers laid before us it appears that the distriet court has 
slready assumed partial jurisdiction of the matter; and as that 
court can do full justice between all the parties, we think it better that 
the controversy should be disposed of there, or in some other tribu- ~ - 
nal having original Jurisdiction mn such matters, than by this Court 
dna collateral wav.” 
Lager The Supreme Court atlirmed the judgment of this court ; 
and on the 22d of April, ISSO, its mandate of aflirmance was 
filed here in which the order appears substituting the administra- 
trix for Campbell Kk. Peck, and directing this Court to allow an ad 
ditional amount of 82,660 tothe claimant. 

Qn the SIst of March, ISSO, the said John W. Hobbs filed a 
motion in this Court to be substituted as claimant mnstead of the ad- 
ministratrix, and that motion is the subject of the present con- 
-troversy. | 

It raises the simple question, Which party is entitled by law to 
become the claimant on the reeord, the administratrix or the as- 
signee In bankruptey ? 

Were this question now raised for the first time in this case, there 
could not, as we conceive, be any room for doubt that the assignee 
had all the legal right to prosecute this claim, and that the adminis- 
tratrix has no legal meht at all to do so. 

More than oa year before Peek’s death the claim had passed, ny 
operation of law, out of lim, and inte his assignee in bankruptey ; 
sO that, when he died, it Was In no sense an asset of lis estate. The 
nicht of the administratrix could attach to no property of the in- 
iestate, but such as was acquired by him after he was adjudged a 
bankrupt. As to any claim he had at the time he was so adjudged, 
the title to it has, since then, never been anywhere else than in the 
assionee, é 

Such being the case, shall not the assignee be made the elaimant 
to prosecute his own legal claim to a finality? Section 5047 of the 
Revised Statutes provides as follows: 

‘If, at the commencement of the proceedings in bankruptey, an 
action is pending in the name of the debtor for the recovery of a 
lebt or ocher thing which might or 
Vv the assignment, the assignee 5 hall. if he requires it, bye admitted 
to prosecute the action in lis own name, in ike manner and with 
like effect as if it had been origimaliy commenced by him.” 

This language would seem hardly to be open, in any part of it, to 
controversy. It fixes the right of the assignee to be substituted for 
the bankrupt in any pending suit for the recovery of anything 
which pissed, Or might or ought LO piss, by the assignment. 


ought to pass to the assignee 
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But though the right is fixed, it Is not made the duty of the 
assignee to become the plaintiff 1) the suit. It Is 1 lis diseretion 
to. allow the suit to PO ON] In the bankrupt’ hate. by SO doing he 
docs not lose lis right to whatever may be recovered; nor does 
he there DD\ dives himself of the title vested 11) him by the assign- 
Pedal. 
So far we do not understand the administratrix s counsel cs ques- 
tionine the views we have expressed; but they urge that the action 
of the Supreme. Court in substituting Peck’s administratrix makes 3 
the miatter, so far as this court Is coneerned, res judicata > and that 
we, therefore, have not legal authority to remove her from’ the 
record and otye her place to the assignee. This proposition SCCTIIS 
to us untenable. ) 
It the Sup rele Court heal specifically ordered us to render qudye 
ment in favor of the administratrix, we would obey the order; but 
such ts not the tenor of the mandate. 
[t is urged threat, though that has not been ordered, yet the sub- 
stitution by that court of the adiministratrix does, PVOPLio LIGOre, 
entitle her to have the judgment rendered im her favor. Wedo not 
so regard it. | 
When Peck’s death was sugeested to the Supreme Court there was 
ha longer clli\ claimant On the record, Ii) order 1a the proper de- 
cision of the cause, it was Necessary that there should be a claimant: 
and the Court, to that end, allowed the administratrix, on her own 
ey parte niotion, to take threat position.’ In doing sO, It did hot | 
L095) oadjudge any contesting right of any other person; did) not ’ 
decide or hear a controversy; simply let in the administratrix, 


so that the case then before it could there progress to a final hearing 
anid decision : and when the ASSTUTLEE applied Lo supersede and take 
the pace of the admiuinistratrix, refused to allow him to do so. 

Was that refusal a final adjudication of the assignees right LO 
become the claimant, and prosecute the sult ? Let that Court’s own 
words. settle that port, They say— 

“Tt as evident: from this brief rehearsal of faets that there is a 
CONLPOVOCTSY about the disposition of the proceeds of this claim be- 


tween the creditors for whose benetit the clainrant made the appro- | 
priation referred to, and the assignee in bankruptey. This is an 


original and separate controversy, distinct from the merits of the 
Cause Ol} the appeats, and we are not disposed, even if We have the 
power, TO take it ly) In this collateral Way and deeide Upon the 
rights of the parties, which we would probably be obliged to do if 
we granted the motion now made by the assignee.” 

This was a-clear refusal to decide the merits of the conflicting de- 
mands of the administratrix and the assignee to represent Peck in 
the ense. It stmiply tet them as they then stood: the former on the 
record, and the latter not 

But the Court went on further to say— 

“TFrom the pipers laid before us it appears that the district court 
has already assumed partial jurisdiction of the matter, and, as that 
court can do full Justice between the parties, we think it better that 
the controversy should be disposed of there, or in some other tri- 
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bunal having original jurisdiction in such matters, than by this 
Court, in a collateral way.” 

These words indicate a purpose, first, to leave the controversy 
open; and second, to remit its settlement to some inferior court. 
Therefore the question of legal right, as between the administratrix 
and the assignee to Peek’s place In the case, Was not res judicata 1 
that Court. : 

And now what is the attitude of the matter? It presents this 
alternative: We are to decide between allowing the case to progress 
henceforth in the name of a party who has not the least legal right 
to the claim, or requiring it to be prosecuted in the name of a party 
In Whom the law has vested that legal right to every intent and in 
every particular. 

[If we allow the adiiinistratrix tO remain on the record, and ren- 
der judgment in her favor, we thereby give her legal power to re- 
ceive from the ‘Treasury the amount of a judgment which does not 
belong to the estate of her intestate, but to the assignee m_ bank- 
ruptcy, ; 

Qn the other hand, if we make the assignee the party, the money 
will go into the hands of one having a clear legal right to it, and 
into the control of the district court, in which, by law, that control] 
is vested, and which has full power, not only over his administra- 
tion of it, but over every question which may arise concerning its 
disposition. | 

Furthermore, if we do not. make the assignee the party, there is 
no way to keep the fund in the district court, where, by law, it be- 
longs. The bankruptey law clearly intends that, from the moment 
one is adjudged a bankrupt, the administration of his estate shall 


> 


belong, completely and uninterruptedly to the end, In that court. 


‘There is not a word 1 the law inddieatine il Purpose that that acd- 
ministration shall, under any cireumstances, be imterrupted, im- 
peded, or shared by anv State COUTT, lt is our duty to see that no 
proceeding of GUTS shall. im any degre c. have the effect of embar- 
rassing the Jurisdiction of the district: court, or afford anv State 
court any ground for interfering with an administration which does 
not belong to It. 
When, therefore, we give the claimant's place to the assignee, we 
do not run counter to the Supreme Court's expressed inten- 
L094 = tion, but, on the contrary, carry it out by putting the matter 
in such shape that, in the legitimate forum, every right and 
every CONTTOVe rsy ia he consider | and settle d, 
It matters not, as against the views we have expressed, that after 


Peck’s debts and all the bankruptey expenses shall have been paid, 
there may be asurplus to which his administratrix would be en- 
titled. That must depend Ol} the outcome of the bankruptey acd- 
ministration and the tinal deeree of the district court. Were it now 
made perfectly clear to us that nine-tenths of the Judgment in this 
ease would take that course, that would afford no warrant for leay- 
ing her on the record asia claimant when she has he legal right Lo 
that position. If she has any elaim Lo such a surplus, let her urge 
G3—170 
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it ina tribunal having power LO c1Ve it effect: not here, where no 
such power exists, : 

What we have to do in. the exercise of our ordinary jurisdiction 
i this,as in every other case, Is to ascertain the legal right cls 
against the United States, and to see that no judgement ha rendered 
here against the Government except upon the basis of that reht. 
As the administratrix, im our judgment, has no sort of legal right 
to recover a judgment in this case, it is our duty to displace her 
from the record; and as the assignee clearly has tha righ t, it Is 
equally OUT duty LO bdevce him on the record as claimant, so that he 
hia legally prosecute thie « ‘Tad in his own name to its final issue, 
and recover t hie toni V tow hich the jaw entitles Jim. 


‘The POON OF Lhe assignee ls sustained, 
NOTT, es dissenting 


This inetion was first made in the Supreme Court, and it was 
cConced don thi areuinent here that it Is now renewed on precisely 
the same papers on which it was rejected in the Court above. 

The Supreme Court did) not decline to pass upon the merits of 
the motion because a) its beige itl) appellate Court. Such motions 
had theretofore been made and allowed. See Gardner, assignee of 
Jobson, U. The Loniited States (1] C. Cl’s ae 124). The reason) of 
the Supreme Court for declining to entertain the. motion was be- 
enuse the substitution of the ASSIPTCe tor the bankm pot Involves a 
COMLPOVETSY not between thir HSSTL TICE ana the bankr LLpot, burt be- 
tween the bankrupt and third persons, and that this controversy 
Comes Il question in this suit only collate rally. 

If it Was Improper for the Supreme Court to pass upon that ques- 
tion in a collateral proceeding, it is Improper for this Court to do so. 
This Court has no more original jurisdiction of that controversy 
than the Supreme Court had: the controversy is Just as collateral 
here as.it was there: and the method of trving the issue Is as iden- 
ticrl as the evidence pon Which It ds presented, 

Itais true that m= the opinion of the Supreme Court it Is said 
‘that the district COLE nae alread Ly assumed partial jurisdiction of 
the matter: and as that court ean do full jus tice between all the 
parties, We think it better that the controversy shiould be ares 


of there, or in some other tribunal.” But the Supreme Court, by 
the term” some other t tribu nail, * cannot refer to the ¢ ‘ourt of © ladins. 


+ 


because the option tmmediately adds to what is quoted the words, 


‘havin oor yurisdiction In such matters than b V the court ina 
collateral wav.” The Court of Claims has no original jurisdiction 
“of such mutters, that is, of controversies between asslgnees 1 
naires and third Persons ; anid thie “COnRLTOVE rsy ma iy Tweet thie 
acdmilnistratrix anid thre bank rap COTICS before the Court Ot laimos 
iy] \ “ima Hateral Wil : 
LOD | had SUP post d that an ass1onee ] n bankrupte: v had a stat- 
utory right to be substituted as party-c laimant In any stage 
ol TN sunt, taking the litigation as he finds it, cum oner > and [am 


aware that there are SPave considerations W hv such a course should 
be pursued here: but since the Supreme Court has decided that such 


ee 
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action should not be taken in this case in a court where the ques- 
tion of right is collateral, J am not at liberty to Inquire into the 
weight of those considerations. 

fam, moreover, of the opinion that the mandate of the Supreme 
Court, taken in connection with the reeord in that Court and the 
opinton which accompanies it, leaves this Court without alternative. 
‘Tts power and duty appear to me to be limited to entering judgment 
for the particular claimant whom the Supreme Court, both by its 
eX press decision and the teriis ot Its mandate, has decided Lo be 
entitled to judgment. | 


L096 ‘EReuint i: Dervs Ex. No. li. Poko kk 
Court of Claims. 
CAMPBELL WK. PecK’s ADMINISTRATOR v. THE UNrreD STATES. 
The motion of John W. Hobbs, a 


ssignee In bankruptey of Cam p- 
bell kN. Peek. to be substituted as claimant in this eause for Helen 


A. Fick aclesia lanl of said Ca m pb ner Peck, 1s allowed; and 
it [is] ordered that the name ot sail ae . A. Peek be strieken from 
the record, and that the said John W. isha’ sia oie wet aoe nial 
by entered of re cord cls aforesaid cls the claimant ; and if Is further 
ordered that the change of party here by made shall not have the 
etiect of displacing Sanborn "ay ly Ing as attorneys ot record for 
LOO, the claimant in this Cuullse, OF of admit LIne any other person 
as attorney of record therein: and it is further ordered that the 
motion of said Helen A. Peck for yudgme nt herein be ove rruled, 


Jounx W. Hopns, Assignee in Bankruptcy of Campbell K. Peck, 


THe UNITED STATES. 

che Capone Cane of the United States having affirmed the judg- 
ment rendered by. this court in this cause in favor of Campbell Kk. 
Peck on the 10th day of February, S79, tor $45,115.65; and having 
also ordered this court to allow the claimant the additional sum of 
S2.G6O0, it is therefore ordered, adjuged., and deereed that the said 
John W. Llobbs. ASS] nee in bankruptes ot sad Campbell IK. 

LOGS Peck, have and recover of and trom the l’nited States the 
sum of $2.660, in addition to that adjudged and decreed on 

the said 10th day oft February, IS79%: and it Is farthe t" ordered that 
the transcript of this judg rment for resentation to the secretary of 


the lreasur\ ior pavinent ay at livered To Sanovorn & King, attor- 


7" 


, 
hnevs of record for tae clalman 


I. Aronibaie [fopkins, ch. clerk of the Court of Claims, do hereby 
cert! ly . 
made May 10th, 1880, 

In testimony whereof I have hereunto set-my hand and affixed 


: ; ‘ yn eo a { aia iel 
Liat I he foregoing ar true Coples OF OTl1geinat enriries Of record 
‘ 


} } 7 
tire Sent oO] Lhe co 


this llth day of May, 18 | Copy torn 
& sl irt tf Cla lth R ’ , 

ARCHIBALD HOPK 

Ch. Cl. rh: Court of 8 
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Logg Ex. F?. Der’ss’ Exan. Now is. oP. Te kb. 


Suge stions of John W. ELobbs, Assiqiice ii Bankruptey of Peck, on the 
Motion of: Sanborn ov Ning. Attorine WS, ty Modify thi. Order of Subh- 


stitution asked Ay this LLssvgiee 


Supreme Court of the United States. 
Tue Unirep Srares, Appellant, ) 
f niin NO. 43. 
CAMPBELL K. Peck, | 
And 
CAMPBELL WK. Peok, Appellant, ) 
against NO. Tao. 


THe UNirep STATES. j 
Appeals from the Court of Claims. 


The asssignee lias said to Messrs. Sanborn & King that he desired 
them to continue to act in this cause in conjunction with his counsel, 
James Hagerman, and that their measure of compensation 

1100 should be determined by the Lo nited States district COUTT for 
lowa, of which court the assignee is an officer. Whatever 

fund shall be eventually collected from the United States on the 
HW COnLrOVersy nist he distributed by that COUPL, anid all 


clarmis 
liens and equitable charges upon it determined by that court. 

The ASSIONIC’ ie ace desire to Interfere with any eXistine rights 
of counsel, vet he submits that anv questions concerning same can- 
not be determined in this court, but must be settled in the court 
where the funnel will be finally distributed. Whether the ASSTOTICE Is 
linble. for former services of @ounsel: whether this fund when col 
lected can be charged with same; whether lable only tor reasona- 
ble COMMpCH sation for Services, Or OW contract for contingent COMMpen- 
sation made with the bankrupt, he is advised that it is not his prov- 
Ince to deeide, but that such questions come peculiarly within the 
jurisdiction of the district court that will distribute the fund. 


Sees. OS wed, Nf). DOTS. YOIOG. O10]. R. >. Ui. _, 


That the counsel have no len, not having reduced the fund to 
their POSSESSION, SeCChis clearly established by the following authori- 
t1es ° 

(Casey Us. Mareh, 30 Texas, 1S0. 
lors, the Us, Beveridge, yD? T]].. POS. 
Marshall vs. Cooper, 43 Mad., 46. 


Levy vs. Sternbere. 7hid. 212. 
) 


eld vs. Dowland, 2 Cal., 509. 
Russell es. Conway, La 4a: 2 
Hill vs. Brinkley, 10 Tnd., 102. 
I'rissell vs Haile, 1s Mo. Ls. 
Potter rs. Mayo, > Me <3 
Crowley vs. De Lue, 21 Minn., 412. 


ee eng recreation te tania atennad ee eels eae 2 ae o> this ots. bask 
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1101 ° Forbush vs. Leonard, 8 Minn., 303. 
Dubois’ appeal, 58 Pa. St., 25 
Baker s. Cook. 1] Mass... 2ob. 


" 
Getchel vs. Clark, 5 Mass., 309. 


In re Paschal. LQ) Wallace, IS3, cited by counsel, the attorney had 
possession of the fund, and the ease is not at all in eonfliet with the 
authorities referred to above. 

The AsSSIONneEe submits that the order of substitution be made ab- 
solute, as asked in his motion, and that Messrs. Sanborn «& King 
and James Pagerman and A. ty MeCrary be entered of record as 
his counsel, ams 

HAGERMAN, McCRARY & HAGERMAN, 
Attorneys for John W. Hobbs, Assignee. 


[In pencil:] Since writing the above we have received the affidavit 
ot Mr. Sanborn filed herein containing the form of order asked for 
bv him. 

On behalf of the aAssTeNee Wwe object to the last claim of the pro- 
posed order. Weare content that the last claim shall read: 

“Ordered, that the attorneys who tried the case in the Court of 
(‘laims shall continue as counsel of record in these causes, and their 
Claim, if any, for compensation for services and expenses be here- 
after determined by the United States district court for Lowa.” 


Respectfully submitted. 
— HAGERMAN, McCRARY & HAGERMAN. 


1102 [| Endorsed :] Filed Feb’y 15, IS81.) HH. K. Love, clerk, by 
: Erie J. Leech, d’y. 


11035 In the Circuit Court of the United States in and for the Dist. 
of Towa. In Equity. 


Jno. A. McLean and Wa. Harmon, Compl'ts, 
] 


r 
us. i 


j 
Jno. W. Hopns, Assignee in Bankruptey of Campbell K. Peck, Def’t- 


Depositions of witnesses, duly taken before the undersigned mastet 
in chancery, under «n order of reference made in the above- 
entitled cause, dated Feb'y IS, ISS2Z, to be read as evidence in 

behalf of the complainants in sald suit 


l 4 } ° ° . ' 
Wa. Harmon, one of the complainants, a witness of lawful age, 
, A ‘ ; .7 | iy 4? i | } ehalt t } 1} ; i _ ‘3 ¥) 
produced, SWOPrT, clhid . Neitblhliecs It) Mila {}j pi SR OCI. Lt) alli- 


swer to interrogatories, deposes and savs: 


Int. You are the Wm. Harmon of the old firm of Wm. Harmon 


‘ ’ . ? } ss . 7 
ane ('o., and one Of thre COM piaihants 11) UY)) 


Ans. | cllii. . 

? Int. In the account against MeLean and MeNatider, on 

rot the books of Wim. Harmon and Co., in evidence, I notice the 
full owing items of credit which you do not credit to 


ir proof in the sworn statement 


t i 
i t 


Yellowstone Contracting Co., In yo 
In the main case, VIZ: 


JOHN W. HOBBS, &¢., VS. JOHN A. MCLEAN ET AL. 
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Sept. ‘4. ae “3 Pi 116 Ee ee ne eae ee 
ISTS. M’e’h S “6 os ee RPO No eA ee 'y- 
oS. om “7 pa) ak VOIR Meese ts ae ee ee ek ae 905 O}5 
Ap! ery. = ‘3 sage PURO eae q PL AAD gy ans 8S Be 5” 


Please state Wiiv you do not credit these items Lo the Yellowstone 
River Contracting Co.. and whetlh rany of them were received from 
that company mn any way. 


(Objection as incompetent and immaterial.) 
Ing reserved, ) 


Ans. The credit of Aug. 21st was a barrel of salt, 86.00, furnished 
by McLean and MeNaider to Wom. Harmon and Co. Sept. 21st, SZO0, 
is cl eredit of an acceptance paid by Gus. (ailbraith, and chara d sad 

(rts. Cuillraith (>t) Priore SS of this “ane lod ie Crilbraith Wiis 
1105) owing MehLean & MeNaider and rave them an order on me, 

Which T accepted and paid. My transaction with Galbraith 
had nothine whatever to do with the Yellowstone River Con- 
tracting Co. : , 

The next item, M’ch 8, is a credit “ by sundries,” 242.99, journal, 
page 155. [t is for account rendered Wm. Harmon and Co., mer- 
chandise furnished by McLean WX MeNaider to Woon. Harmon and 
('(¢. if 

Same date, VWeeh S. journal, prlore Loe. SPOD OD. Bill rend red 
them (MelLean AX Mle Naider) on accoull of steamer Union.a ferry-boat 
helonenig 1O them. for ferrlacge done for Win. llarmon XW Co for the 

The next ais April) 25th, journal, page IS7, $25.95, 1s an account 
charged to A, lt. Ninninger and ('O. on ledger, page | fl. and eredited 
to MeLean & MeNaider on their account. 

These items are not credited tothe Yellowstone River Contracting 
( ompany, because they had nothing whatever to do with that Co. 
They were not received from that Co. In any way, but were re- 

cerved ly Won Harton ww Co. from MeLean WX MeNatder in) 
L106 pn rsohal transnctions between the two firms. 
> tnt. Leall sour attention to the faet that there appears 
Upon the account of Yellowstone Contracting Co. in the MelLean 
“nd VMeNatder books, under date of Aug Moth. prdoe bf, ot lede 
Journal Fy page 460, a credit entry of S900 to the Yellowstone Con- 
tracting Co. Do vou know whether that S900 was actually received 
from or on account of the Contracting Co. by Mr. McLean? If vea, 
state where it came from, and whether it was actually ever either 
pata out or received on account of that company, 


OT >. 


, . 


Olsjected hy respondent, because if seeks ice contradict the =Ttate- 
ment of the books which were offered in evidenee in the main case, 
and because it seeks to correct or change the entries in said book of 
the account of the Yellowstone Contracting Co. by oral evidence by 
a witness Whe had no part in the keeping of said accounts, and at a 


~ 


apne 
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time when respondent has no opportunity to support the face 
1107 of the claim Upon the books by other evidence, ana because 
the same is Incompetent and irrelevant. 

Ans, | know tlris, that the Yellowstone Contracting ('o. had 
hothing that would to be cl credit LO said Lo., outside of whiat 
already had been sold. We had nothing at that time to realize S900 
from, Or any other amount. [ know it was hot received from the 
Yellowstone Contracting Co. by MeLean. On June 2 1 gave Me- 
lean ST000, He held that monev—that Is, SOO of it. He did not 
disburse the whole 81,000, and credited the balance of it (S900) on 
his return from up the river. I don’t know what he did it for, but 
he did it. It was never actually received or paid out on ac. of the 
Yellowstone Contracting Co. , 

Int. 4. I eall your attention to the entry Upon the same account, 
Oct. 18, 1877, 1st -Nat’l Bank, paige Oo) journal, bbe) ledger, Of a 
credit of $4,505... From what source, 1f you know, did this credit 

come, and what counter-entries, 1H any, do vou find in the 
11TOS accounts of vourself and McLean Iti CY Klence befor the Lhiis- 
ter arising from this transaction ? 

same objection. 

Ans. Tsigned a note of $5,000 at the time the $10,000 was paid over 
to me by Peck, as appears by the record. MeLean wanted 85.000 of 
this Money on aecCoul ot his advances. | wanted the S 1000, and 
It Was agreed that we sigh a note of S5,000 (T signed with him), so 
we could take it to the bank and get it) discounted, which he did. 


That is where the S84,S05 came from. | think, however, it was in 
two hotes, of 2 OOO each, instead of one note. When the tirst note 
came due T paid the $2,500 by my check of $2,500. Journal, page 
95, of Win. Harmon, Journal ©. The other note (82,500) was re- 


newed trom time to tine. whi nit was finally paid keb'yv 2S. ISSO. 
MeLean paid J oft the Site ana mivself the other half. ana those 


are the TWO tenis oft S120) each charged Ii THV account auoalst 


MeLean about Feb. 2S, 1SS0. 


1109 Cross-examination, subject to the objections and exeeptions : 


4h ry we - ' ‘" iin 
(Juest, Phe Yellowstone Contracting Co. KEP books of account, 


did they not 
Ans. They kept accounts up there in the field where they did 
their work. The ace'ts were kept on certain books, as appears on 
the books here 1 evidence. 
() Do you meah to Say that the Yi llowstone Contracting ('o. kept 
no books of accounts except the books vou have referred to this 


} 


Morning ? 
Ans. Thev kept a set of books which wer previous to these. and 
i | think are here now. 


; 


Were placed in evidence in the cou 
(). Do those books show when thes were closed °* 
Ans. I think they lo. 
lnt. When, if vou recollect the date, did you close those 
1110 books and thereafter Keep accouli in the books Lo which you 


have referred this morning 


a} 
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Objected to as not X-examin: WON, Incompctent, and immaterial. 
( ye ction sustained. 


(). The notes vou have mentioned for $5,000, on which you raised 


“; 


money, Was afterwards taken up by you ° 
Ans. ¥ CS, Ct riainly : they Were paid long ago, as | have heretofore 


explaimed, 
2. Where is that first note of the 85,000 transaction 
Ans. I presume it is [in] my office, where cancelled vouchers are 
kept. | have never seen it sInece | pitta it, thist | remember of, 

(J. lt was one of the items, however. in this account before the 
master Which was proved on Saturday, was it not? 

Ans. Certainly ; it was one of the items, as I have stated. 

Int. Would not the note bea very proper voucher to attach to 
that item ” 

Ans. Well, 11 might, and might hot. 


FP So far -as you have been able, have you attached original 


; 


vouchers In your account ? 
L111 Ans. In answerto that, I have paid out money to different 
men. [have taken receipts ia some cases, in other cases | 
have not. In cases where [have [ have tried to produce them. 1 
eoutd have produce d the cancelled note if: I had thought about its 
being material, but T never gave it a thought. 

Int. After that note was separated into 2 notes of 82,500 each vou 
paid your S2,000, and charged to Yellowstone Contracting Co., didn’t 
vou? 

A 8, It Is charged | 1 MeLean WN MeNaider account. 

() That item, with eee in the McLean «& Mi anced ac., lias 
been separated by vou and placed in evidence in this case as against 
the Yellowstone (‘ont’e ('o., has it not? | 

| A ls. | lt is charged In McLean & MeNaider ae., as | have hereto- 
fore stated. [don’t understand what you mean by separation, 

(). You were present on Saturday last before the master, when 
~vour counsel selected from vour books in the ac. of Metean 
j112 & MeNaider the items there charged, which were given to the 

' Phbaister as proper charges dora Lilist ee Yellow stone Contract- 
Ing Co., accompanied in same instances with vouchers and in others 
Without vouchers. This item of $2,500 was then stated by vour coun- 
sclias a proper charge of advancements since July 22, 1877, which 
was Without a voucher. Is that not true? 

Ans. [ think it 1s 

Q. Did your counsel ever request you to produce that note? 

Ans. No. sIr: it Was not mentioned to me. As | stated betore, | 
never CAVE if il thous ohit. 

(). Who dete mined whi: il | vouche ls shoul be furnished, vourself 
or vour counsel ? 

Ans. Neither, that IT know of. 

Phen the ttem paid Nov. 15 of $2,500, gone you say was your 
half of the S5.000 notesand the farther item of S1.2 JW hic h Vou say 
Was a father payment on your part of the same transaction, ay uae 


¢ 


} 
(| 


} | - 
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rc 

Question is objected to as incompetent, irrelevant, and immaterial, 
cls asking for cll) Opinion, and as secking to vO into tle accounts f 
prior to July 20, 1877. Objection sustained. 

exception by respondent to the master’s order sustamming obj. 

' | . | ; 

L116 Redirect : 
: (). You SAY, 1} fhliswer TO \Ir-. MeCrary, when he refers to the A 
$1,000 June 2, 1877, in the following question: That was a part of 
the items standing on the books agaimst the Yellowstone Contract- 
Ing Co. July 20, IS77, was it not? “Certainly. TI wish to qualify ‘ 


by stating 1 was put there, & Is there now.” What do you mean 
by put there; where was'it put? mn 
Ans. It was put tothe ac. of McLean and MceNoider June 2, 1877. 
() In answer to his question : Then it formed a part of threat 
Which Wials settled by higtes of ee IK. Peek to you of date July 2(). 
Isa? vou say: ee P presume it did.” Is thiat correct 2 ‘ 
[A.] In answer to that question, to the best of my recollection, 
when the note was given by Peck for $25,000 in my office at Ft. 
Lincoln, | turned to my ledger and T saw the ac of the Yellowstone 
River Contracting Co. on page 102 was a little over 825,000, and the 
note Was given on that basis, as there was 825,000 due me on 
1117) «thatae. LT have no recollection of turning to the ac. of MeLean 
k& MecNoider at all,as this was the only way Thad of knowing 
what the amount was. | 


The answer objected to by respondent, and he moves to exclude 
the same because the master has already ruled prohibiting respond- 
ent from investigating the causes which led to the entries as made 
In the books, any part of Which antedated July 20, 1S77, or in any 
way brought into Investigation before the master, the correctness or 
otherwise of the settlement of July 20, IST77, & because the answer 
is Immaterial & incompetent. 

Motion to exclude overruled. 

Respondent excepts. 


Reecross-cxum ination: 


(). You sav that at the time the note was given by Mr. Peck of 
825.000 you have no recollection that you looked at the ac. of Me- 
Les . 


inand MeNoider. To will ask vou from whom you expected at 
| that time to receive pray for the three items then standing 
L1IS) agaist McLean & MeNoider, consisting of a balance June I, 


IST7. S40S.54, 408.54: check of same date. 81.000: cheek of 
June 2, 81.000 7 


Objected to as not X-examination, as Incompetent and imimiate- 
rial, & calling for the expectation of the witness. 
Objection sustained. 

Respondent excepts. 


(). Phe tirm of MeLean & MeNoider did business in “how many ” 
ditferent capacities ? - 


Same objection. 
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Sustained by master. 
lyxception by resp. , 
(). | see also that you charge McLean & MeNoider items desig- 


) 


nated “profit and loss.” Wiiy was that charge made im their ac. * 

Same objection. 

Sustained. 

exception by respondent. 

Complainants rest, 

[In pencil:| Master's clerk’s fee, 16 pp. (@ Le. p. f, 2.50. 
111) Masren’s Orricr, May 5, 1882 

| hereby certify that pursuant to an order of reference made in 
the above-entitle cause, and cll thie ay aring of the matter as referred, 
[ caused to come before me as a witness Win. Harmon, who was by 
me carefully examined, cautioned, and sworn, and his testimony was 
reduced to writing in my presence, & when completed was read over 
to said witness, & is contamed in the foregoing pages. 

And | further certify that there was present at the examination of 


-sald witness Walter TH. Sanborn & Chas. FE. Flandrau, Esqs., soliei- 


tors for complainants, and Hagerman, McCrary & Hagerman, soliei- 
tors tor respondent, 
Given under nay hand this Sth day of May, LSS. 
P. T. LOMAX, 
Mast 5 i} Chancery, U. s. O. C. 
1120) [Endorsed:] Harmon & MeLean rs. Jno. W. Hobbs. Dep- 
osition of Wm. Harmon. 


1121] | In the Matter of C. Kk. Peck, Bankrupt. 


())) this dav this cause came on to he heard ()]} the appli Lf101 | 
AE Ww. Llobbs, ASSION e, fo leave to enter the warrant on the Trea 
’ 


| 
urv of the United States for 810,000 in full of fees and expenses to 
Sanborn & King, att’'vs in prosecution of the claim before the De- 
at Washineton in the Court of Claims and United States 


' 
‘ 


partrien! 


‘ ‘ ‘ ° ‘ 17 ' - ; } | 

Supreme Court. cirair & Coiler appearie lor gssignee, and thie 
} ; ee , Ee — 4 | . — ~ . or 4 1. } 
being fully advised in the premises, order that J. W. Hobbs, 


‘ <A 
, ae 4 { : 
by proper endorsement of a drait now in the hands of San- 


: e noth a 
vy to them the sum of SLOOOOQ in full 


ass1ohee 


os 


. . a : +4 . . p 
born & King, his attornevs, p: 


, ] ioe : + . iy ae oY | , , 4) las ' I _—— + | y* 
Of thelr fees Tor services aa mced and expehses, as CialmMed lh thell 

: + a. ' “ek saaets . > an 4} $4) 
athdavit on file In this Court bv certifie d COPY, and that on settle 


ment said assignee by allowed’a credit for said amount. 


J. M. LOVE, 
U7 S. Lis. Towa. 
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a 


1122) In the Matter of C.K. Peck, Bankrupt. In Bankruptey. 


A) 


JULY 21st, 1SSO. 


. . ‘ } 


Cn) this 21st day of July, A. D. 1SS0, come the creditors of said 
t for an order of John W 


| 
} . : an ° ° ° ’ 7 } 
[lobbs. ass1e@nee of said estate, qdirectlheg him to file additonal bona 
1 


; eee oe ; 
eSLiite 1) bankruptes aid hove the Col] 
i ‘ 5 


] 


= ° ° . > } 7 ie 
gs such assronece i the stim of thirtv-five thousand dollars. CO I- 


ie s* . . ] . : . 7 > ; . * , 
tioned for the faithful discharge of the duties as such msslonee, sald 


fe 
i ] fr 1: 27 , ; ¥ ratty 
hori lo De approved by thie clerk Of the court 1 th rePIisuclr. [hae . 
. ; i] . . ee ' a j . | ae } 
COUrtL DEIN advised Grants such Order, 
; Es 
Its further ordered that said) assignee, upon receipt of any and | 
i 
? . } ’ } > * ‘ . 
all funds which may come ito his hands as such assign for th 
. . 3 : ; j } '} . 7 a] ' , - ; 
[ nited States Croverniment too srtld estate, shall forthwith deposit thre 


Peal 
' - ’ a ey 4 eee é ee } 
Sailric a) the State Niitional Dank ‘Al Keokuk. lowa. gts wi special ac- 


1125 In the Matter of C. kK. Peck, Bankrupt. In Bankruptey,. 


JANUARY Sth, 1SS] | 
At Uhis day, upon thre Application of Jno. W. [lobbs, assignee: in 
bankmuptey of Campbell ag Peek. | 1S ordered threat there Le? allowed 


’ ’ 


tad) set abart to the assionee out ol thie Pudi ar posited lI) the State 


“tS 2 J. gee Pee ‘ar : lor 
Nattonial Drink iy] Keokuk. lown. ay fore sae is mvested LWieiee Orel 


me sy ‘Pe. Peete as * ere. 
. @ 


. | pe a ae ’ gi } 
rhiceel threvs (dit\ thie Stlthh OF AG id, (hOoEi as. toe De’ Used Tdi 


Mmrpee [T} the { Coli yt cyt | bsd1lliis. T() recover 


. } . ’ . : | - 
interest clarmed to be due on the hude@ment Nerelotore Tecovered Dy 


oe : : r. ] ; ] — — 4 
“UIC ass1OnNCe aevalhst thre | hited States, ana tiie Sale USE he Ut) 

} 2 ae . . {" ye | . ola thy) . ; »¢ ‘ + | & > i , 
Inake full report for the approval of this court of the disposition 


) . } 
histetle Of <1re) SU, Oreanv part thereof, 
‘ i 


Jan’y Sth, ISS1. 


\{ t ] . faye 1} } +] , I ava +4 } 7 | ] } 
‘ { i | % (hii % « Lip od) Daa; LPP Le 2 | LC)7)} | . iid) 
‘ I i 


basset et a Re gi es ar eam +} Bee cedl duos 

DUN PUp Ley Ol Cabipbel IN Peek, 1 Is ordered) that the salad assignes 

’ “wet. ae, et Ae AS ae . llactad | iy 4 
be. and IS NnerebNV, ordered to mvVvest the Monev corrected OV tim 


January Sth. TSS1. 
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1125 In the Cireuit Court of the United States for the Southern 
District of lowa, Kastern Division. 


|. H. IK... Love, clerk of sald eourt tor sald district. do here by Cer- 


tifv that the foregoing transcript contains a full, true, and complete 
copy of the entire record, pleadings, and evidence in a certain cause 
heretofore pending in said court, wherein Jno. A. MeLean and 

Wilham Harmon, surviving partners of the Yellowstone River Con- 


x tracting Company, were complainants and John W. Hobbs, assignee 
: > of the estate of Campbell kK. Peck, bankrupt, et al., were defendants, 
4 as full, true, and complete as the original of the same now remains 
| on fiie and of record in my office. 

) ) | ln testimony whereof [ hereunto subscribe my name and affix the 
| i seal of said court at my office in Keokuk, In said district, this 3d 
day of November, A. 1). LSS?. 


PSeul of the Circuit ( 


U. S.,. Dist of Towa. ] 
Hak. LOVE, 
(7, yp of [] N. MN ES Nouthe rial District of lowa, Kaste ri Dir ISion, 


By ERIE J. LEECH, Deputy. 


Endorsed on eover: S. Iowa C. C. U. S.. No. 170. John W. 
; Hobbs, assignee in bankruptey of C. Kk. Peck, appellant, vs. John A. 
MeLean and William Harmon. Filed 10th November, 1SS2. 
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IN THE 


unreme Court of the United States, 


OCTOBER TERM, 1885. 


Joun W. Hops, Assignee in bankruptcy} 


of C. K. PECK, 

3 A pp lant: 

VS, > No. 170 

In Equity. 

Joun A. McLean anp WittiamMm Harmon, 
4 ippellees. 


Appeal fron the Civewit Court of the l nited States for the Southern District 
, of fowe, 


a 


BRIEF AND ARGUMENT FOR APPELLANT, 


A ALA LAA - 


ABSTRACT OF PLEADINGS AND PROOFS, STATEMENT, 


HAGERMAN, McCRARY & HAGERMANN, 
Attorneys for Appellant. 
JAMES HAGERMAN, | 
JOHN H. CRAIG, of ('ounsel. 


Pierce Bros., Printers, 11s N. Third Street, St. Lours. 


IN THE 


Supreme Court of the United States, 


OUTOBER THERM, IS8S. 


Joun W. Topps. in bankruptes 


of ae In. Pace IN. 
y bpp hl yy iit, 


JOHN A. McLean anp WILLIAM HARMON. 


Noth dé Ldistii f 


rendered bv the ear 
of printed record. 


Ilobbs, as assignee in bankruptey of © 


c he decree 
his cause, and set forth at p 
: 4] —— } } Pe 
td Oh the puiecadiMgs and evide 


ippent to reverse 1 
ave 


‘ 


The hearing was li: 
pleadings consist of: 
1. The bill of McLean and Harmon, pag 
‘he answer of Tlobbs, assignee, p: 
he replicati mM, puge ore, 
{. The cross-bill of Tlobbs, pages 356, 5% 
‘ounsel as to cross-bill, pages 41-42. 


D. Lhe supulation of « 


see dpa A een 


LN) 


THk BILL. 

The bill tiled September 22, 1880, avers that Harmon and 
McLean are citizens of Dakota, and Hobbs a citizen of 
lowa, and seeks to recover a fund of $355,773.65, which 
Hobbs, as assignee of Peck, had collected on a judgment 
recovered in the assignees name tn the court of claims on 
account of monies due for hay and woed furnished by Peck 
to the United States under .a written contract between him 
and the United States dated August 17, 1870; and also for 
an accounting and settlement Of tie affairs of an alleged 
copartnership known as the Yellowstone Contracting Com- 
pany, and claimed to have been composed of MeLean and 
Harmonand Peck.  Itis alleged that the copartnership was 
formed August 19, 1876, by written articles whichare set 
out 7a haec verba, in paragraph 2 of the bill (record 2,5, ) 
to carry out Peck’s contract with the United States and the 
protits and losses were to be divided one-half to Peck 
and one-fourth each to Melean and Harmon: that under 
the partnership contract McLean and Ilarmon) furnished — 
substantially all the money to carry out the government 
contract, and, on a settlement of the partnership affairs, 
there is due them more,than the amount of the fund in con- 
troversy. It Is also ‘alleced that to secure Harmon and 
MeLean, Peck executed powers of attorney (set out in the 
bill); (1) to Harmon, dated November 4, 1876,( record, p. 
4), (2) power of attorney to Sanborn & Wine, dated 
March &, Lad?¢.( record, pp. 7-8): (5) power of attorney to 
Ed. F. Brownell, dated November 13, 1877, (record, pp. 
S-")), which powers of attorney, it is alleged, were assign- 
ments of Peck’s claim against the United States. 

That Peek brought suit on his claim in court of claims, 
and. on February lO, IS79,( record, }>. 11), reeovered judg- 
ment against United States for $45,115.65. That) on 
appeal to the Supreme Court by both parties the judgment 
was affirmed, and on Peck’s appeal $2,660 was added to the 


¢ 


————s 


judgment: that on August 31, 1575, (record, p. 11.) Peck 
was adjudged a bankrupt on bis own petition by the United 
States District Court for the District of lowa. That, on 
September 1S, 1878, Hobbs was appointed assignee in 
bankruptey of Peck’s estate and the estate assigned to him. 
That Peek died December 10, 1879. That Hobbs was, by 
Court of Claims, substituted for the administratrix of Peck, 
and judgements rendered in his favor for the $45,118.65, 


original judgement of Court of Claims, and $2,660 added 


thereto on appeal, making in all $45,773.68 (record, p. 12). 
That there was never any accounting or settlement of the 
partnership affairs, and that Hlobbs refuses to pay the 
money to them, claiming to own it as assignee for the ben- 


efit of the Feneral creditors of the estate. 


THE ANSWER. 


kinrep Fepruary {), LSso, Rec... pp. 24-35. 


Admits that Peck entered into the contract with the Uni- 
ted States, dated August 17, 1876, and attaches a copy 
thereot ¢ reeorad })}). o. Saab 4. ) 

Denies any knowledge or information of the alleged ar- 
ticles of co-partnership between McLean, Harmon & Peck, 
aud of the powers of attorney and assignments to Harmon, 
Sanborn & King and Brownell (reeord pp. 25, 26, 27, 28), 
or of the alleged advancements of money to Peck to carry 
out the contract, (Record 26, 27. 28.) 

Denies any knowledge orinformation as to whether there 
had been an accounting or settlement of the affairs of the 
alleged partnership. 

Avers that if said alleged partnership agreement and the 
several powers of attorneys are to be construed as assigning 
Peck’s contract or claim arising thereunder, or any part 
thereof, or any interest therein to the copartnership or to 
HIarmon and MeLean or to the persons to whom the 


iowers of «attorney are given, then, all and singular. 
| ) : 


| 
i 
i 
} 
‘ 
i 
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the said agreciment. and powers are absolutely null) and 
void, and in express violation of Sections 5477 and 5756 of 
the Revised Statutes of the United States, which prohibit 
and make illegal all assignments or transfers at law or in 
equity of any contract or claim, or any part thereof, or in- 
terest thererm, and render same absolutely null and void. 

Admits that Peck went into bankruptey and assigninent 
of his estate to Hobbs, and his death in December, 1879. 

States that Peck’s schedules in bankruptey only show an 
attempt to assien the claims in his life time, and that such 
assignment is dleoul and void. 

The answer, after a specific denial and avoidance of the 
substantial allegations of the bill, sets up the following 
aflirmative defences: 

NVIT, And now this defendant, having fully responded 
to the allegations of the bill of the complainants, for full 
and complete defense thereto, says that if the facets stated 
in sid bill be true, the complainants are not entitled to 
the relief asked, or any relief tn the premises, because each 
and allof the agreements, pledges, transfers and assign- 
ments on which the bill for relief is based, were and are 
absolutely null and void, at law and in equity, and that the 
complainants could not, and have not, thereby acquired any 
interest in the contract, or in the claims arising thereunder, 
or inthe fund now in the hands of this defendant, or any 


hen there: or title thereto. 


XVill. This defendant, further answering, and for 
further defense, says that move than two vears had elapsed 
prio’ tothe Commencement of this suit. sinee the said Peck 
was adjudged a bankrupt, and since.the appointment of, 
and assignment to, this defendant as his assignee, and that 
by such bankruptey and assignment, the said alleged co- 
partnership, the os Yellowstone River Contracting (Com- 
pany, if it ever existed, was dissolved, and any suit) for 
and accounting, or settlement of such partnership affairs, 


Ws. at the commencement of this suit. forever barred. 


saniate Baile 
NIN. This defendant, further answering. and for further 


defense, says that the complainants have not, and never 
have had, any right, tithe, or interest in orto the contract of 
Peck with the United States, or any part thereof, or the 
claim of said Peck against the United States, or any part 
thereof, or the fund in the hands of this defendant 
derived from the judement against the United States, or 
any part thereof: and, therefore, this court has no juris- 
diction of this Controvers\ ,orvofasuit for the accounting 
and settlement of the alleged partnership matters. 

NX. This defendant, further answering, and for further 
defense hereto, states that on or about the L6th day of 
August, 1876, the said C. NK. Peck entered into a written 
contract with the United States, as shown by ** Exhibit 
A, in volume [, attached hereto, to furnish and deliver 
certain hay and wood to the army of the United States, 
Within the time and at the places therein specified, and in 
carrying out said contract the United States became indeb- 
ted to the said CC. IN. Peck on account of said contraet and 
for a certain steam hav press and beater press of said 
Peck. appropriated DV the United States, in the total 


“mount of S4. 


660.00, Which, owing to a dispute between 
the parties, the United States refused to pay. That there-_ 
upon the said Peck, on November 7, 1877, instituted suit 
therefor, im the Court of Claims, at Washington, through 
his attorneys, Sanborn & Wing, and after issues joined, 
and a trial upon the law and evidence, the Court of Claims 
rendered judgment on February 10, T879, in favor of said 
Peck, for $45,113.65. from which judgment both parties 
appealed to the Supreme Court of the United States, and 
the said judgement, onor about the 22d it) of March, Tsao, 
was affirmed in the Supreme Court, on the appeal of the 
(nited States, and $2,660 was added thereto on tie appeal 
of said Peck. making the total amount of judgment 
$45,775.63. “That at the time the said cause of action in 
faver of Peck accrued, and at the time suit was brought 


t 


thereon. and at the time of the trial in the Court of Claims, 


ats: - ae 


and at all times before and sinee then, the complainants 
had no interest in said contract or any part thereof, or 
said claim, or any part thereof, at law or in equity. 

That during the period’ of time last aforesaid, this 
defendant is advised and avers that said complainants were 
crecitors of said Peek, but to what amount this defendant 
does not know, and that their claims to some amount were 
in the hands of the said Sanborn & King, attorneys, for 
collection ; that the testimony of each of the complainants, 
under their several oaths, was taken and used on_ the trial 
of said cause in the Court of Claims, and that, under the 
laws of the United States, the claimants could not have 
been witnesses ov testified in-said cause, if they had any 
interest, at kuw or in equity, in said claims of satd Peck. 

kurthermore, this defendant avers, that in their testi- 
mony under oath, given in said cause, which was read and 
used on the trial of said cause, on behalf of said Peck, each 
of said claimants testified that they had no interest what- 
ever, direct or indirect, in said claims sued for, other than 
as general creditors holding notes. This defendant. here 
vives brief literal extracts from the testimony of each of 
said complainants in said cause. The complainant, John 


A. MeLean, testified as follows, to-wit: 


= first fer ral tnterrogqatory by the (omneissioine is 

Please to state your name, your occupation, your age, 
your place of residence the past vear: whether you have 
any, and if any, what interest, direct or indirect, in the 
claim which is the subject of.inquiry ;: and whether, and in 
What degree, vou are related to the claimant ? 

Ansirer.—My name is John A. McLean: my occupation 
is merchant ; my age is 28 vears of age; my place of resi- 
dence the past vear has been at Bismarck, Dakota: I lave. 
no direct or indirect interest in the claim which is the sub- 
ject of inquiry, save and except from the fact that T hold a 
note of the petitioner for a certain amount which he gave 


me for moneys advaneed and services rendered for him: I 
tn in no way related to claimant.”’ 

The complainant, Wiliam Harmon, testified as follows, 
to-wit: 


— I dist (]e neral rite rroqatory i; if thie ( ‘Oe HLENSSEOINU a- 


Please state your name, vour occupation, vour age, your 
place of residence the past vear: whether you have any, 
and, if any, what interest, direct or indirect, in the claim 
Which is the subject of inquiry; and whether, and in what 
degree, are you related to claimant 7 

Ansirer.—My name is William Harmon: my occupation, 
post-trader; my age is 42 vears; my place of residence the 
past vear has been at Fort Abraham Lincoln, Dakota Terri- 
torv: [LT have no interest, direet or indirect, in the cleim 
Which is the subject of inquiry, except what arises from the 
fact that Lhold a note of Campbell kK. Peck, the petitioner, 
which has not been paid: | am in no degree related to the 


claimant.” 


Furthermore, the petition of said Peck, in the Court of 
Claims, was sworn to by said Sanborn, the counsel of the 
said Peck and of the claimants as general creditors of said 
Peck: and that, in the affidavit to said petition, the said 
counsel swore that no person, other than said Peck, was 
interested in said claim, and he was then the counsel of the 
complainants as creditors of Peck, as well as of Peek, and 
understood fully the relations of the complainants to said 
Peck: that Peck died December 2, 1879. 

This defendant is advised, and believes, and therefore 
avers, that in view of the facts above set forth, the said 
complainants are estopped from claiming, or attempting to 
claim, that at the time such testimony was given, and such 
affidavit was made, that they had any interest, in law or 
equity, in the claims of said Peck, sued on in said case, 
and to permit them to de so would be a gross fraud upon 


, 
a en 


the rights of this defendant as the representative and as- 
signee of ssid Peck, and especially so in view of the death of 
said Peck. And this defendant says any subsequent inter- 
est in said) claim could have only have been acquired by 
ussigunient. transfer or pledge, and that wouid be abso- 
lutely null and void under the laws of the United States at 


law and in equity. 


NXT. This defendant further answering, and for further 


defense, says that he did not know anvthing about the 


‘pendency of said suit of Peck against the United States in 


the Court of Claims until after judgment had been rendered 
therein; that thereupon with all due diligence he proceeded 
in the attempt to obtain an order substituting him as 
plaintiff in the Supreme Court, and emploved counsel for 
that purpose, and went himself to Washington at large 
expense, and he and his counsel spent considerable time, 
wud his counsel made several trips there in endeavoring to 
obtain an order of substityition in the Supreme Court, and 
the Supreme Court finally denied the motion for that pur- 
pore upon technical grounds only. After the case was 
remanded to the Court of Claims, that court, upon full 
argument and final hearing. substituted this defendant as 
plaintiff in said cause, and expressly held that this defend- 
ant was the legal owner of said claim, and rendered judg- 
ment for this defendant for the full amount thereof, which 
final judgment was not appealed from, but aequiesced in, 
and this defendant has sinee received the principal of said 


1 


judgements from the United States, less  ($10.000) ten 


thousand dollars, which were paid to Sanborn & King, as 


this defendant supposed at the time of payment, for their 
attorneys fees and expenses, under order of the District 
Court of the United States for Towa, as a court of bank-- 
ruptey. The tinal judgment of the Court of Claims afore- 
said) conclusively determined the right to, and ownership 
of, suid claim to be in this defendant. 


NAIL. That the efforts of this defendant to be substi- 


~~ mn, 


mee, Tee 


{uted in said cause in the Supreme Court, and afterwards 
in the Court of Claims, was resisted at every step by the 
complainants herein, and their counsel, Sanborn & King, 
who, after the death of Peck, procured the substitution in 
the Supreme Court of Helen A. Peck, his administratrix, 
as party plaintiff therein ; and that the complainants, acting 
by their counsel, Sanborn & King, and in the name of such 
administratrix, who was a mere nominal party, opposed the 
substitution of this defendant in the Supreme Court, and 
afterwards in the Court of Claims, on the grounds that the 
claim of Peck against the United States did not pass by 
the assignment, and that Peek in his lifetime, and after his 
death, his administratrix, held same ‘in trust—not as is now 
alleged in complainants’ bill fora co-partnership, of which 
Peck was aimember, but simply to secure money borrowed 
to carry out the contract; and on the farther ground that, 
in November, L8¢¢, Peck had appointed Ed. F. Brownell 
trustee, to collect such money, and apply the same to the 
sums borrowed by him, to enable him to execute said con- 
tract: and the said Court of Claims, after full consideration 
thereof, held that such claim did pass by the assignment to 
this defendant, and rencered judgment in his favor against 
the United States for the full amount of said claim; where- 
fore, this defendant pleads said judgment of the Court of 
Claims, on the motion to substitute this defendant in bar 
to this suit, and savs the complainants are debarred and 
estopped thereby from: questioning the absolute right of 
this defendant as assignee to the fund in court ; and further 
pleads that, by reason of the acts and doings and position 
assumed by the complainants and their counsel in the 
Supreme Court and in the Court of Claims, as above set 
out, they are estopped from claiming the relief asked 
in the bill now being aaswered. 

NNT. For a full and perfect understanding by this 
court of the said suit in the Court of Claims, and the acts 


and doings of the Supreme Court and the Court of Claims 
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therein, on the main suit, as well as on the motion of this 
defendant, as assignee, to be substituted, this defendant 
herewith presents a full and complete record of the plead- 
Ings, evidence, arguments in print of counsel, findings and 
judgments of said courts, and the motions for substitution 
and the affidavits, and printed arguments made in support 
thereof, and the opinions of the courts therein, and make 


‘the same exhibits. 


‘\ VOLUME TAND IL TO THIS ANSWER. 


XNIV. This defendant, further answering, says that the 
only assets of any value which have been received by him 
us assignee of Peck, is the money realized on said judg- 
ments against the United States, namely, $55,773.65 ; that 
this defendant has incurred large liabilities as assignee in 
collecting said money by way of traveling expenses, and 
hotel bills, and costs of court and counsel fees, and is 
entitled to compensation for his own services and commis- 
sions with reference thereto, and that such sums must be 
paid from said money on hand, and thet same con- 
stitute a first claim on said fund, and amount to about ten 
thousand dollars, and have long since been earned, and 
ought to have been paid ere this. 

That the complainants, in view of the facets, as alleged in 
their bill and this answer, cannot object to the matters 
above set out as being first liens or charges on said fand, 
and that same ought to be paid forthwith without waiting 
for the determination of this suit, and that this defendant 
shall, within a short time after the filing of this answer, 
an Upon reasonable notice to complainants or their coun- 
sel, apply to said Distriet Court where the bankruptey 
proecedings are pending, for the payment forthwith of the 


salle. 


THE CROss-BILL 


Filed by lenve of court February, 15, 1881, (record 36, 


o¢, OS) contains the necessary wlegations showing the con- 


peas PY Babess 
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nection between the cross-bill and the original bill, and secks 
to recover back $2,000 which Sanborn & King had collected 
out of the fund in question, as for their own attorney fees 
and expenses, when, in truth and in fact, as shown by the 
original bill, they collected it for, aud paid it to, McLean 
and Harmon who were not entitled to it, and such colleetion 
and payment was a fraud on the rights of the assignee. 
The Court of Claims, when it substituted Hobbs as assignee 
and rendered the: judgments in his favor, did so solely to 
protect them in their attorney's fees and not to protect Mec- 


Lean and Ilarmon. 


THE STIPULATION OF COUNSEL RELATIVE TO CROSS-BILL. 

Filed January 20, 1882, by consent of court (record, pp. 
{1-42.) | 

It provides that the case on eross-bill shall be submitted 
at same time that original bill for hearing if the court shall 
determine this is a proper case for substituted service. 
McLean and Harmon lived in Dakota, and could not be per- 
sonally in lowa, was the reason for the stipulation. In the 
view the court below took of the case, it was not necessary 
to consider the cross-bill. Ilowever. if this court tinds for 
assignee, we are then entitled to have the cross-bill deter- 


mined. 


EVIDENCE FOR McLEAN & HARMON. 


Reeord, pp. Oh Lo Sb, . Deposition of John A. McLean, 


complainant. 

Record, pp. 98 to 104 and 741 to 747. 2. Deposition of 
Wim. ILarmon, complainant. 

Reeord, pp. £22 46: toi... 3. Deposition of John B. San- 
horn. 
Record, pp. S6t0 YS. 4. Deposition of H. G. Coyken- 
dall. 

Reeord, pp. 207 to 270. 5. Depositicn of Ed. I. Brown- 
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Record, pp. 2 and 196. 6. Partnership agreement, dated 
August 19, 1876. 

Record, pp. 4, 5 and 197. 7. Power of attorney to 
Win. Harmon, November 4, 1876, 

Record, pp. 7, 8, 194 and 195. 8. Power of attorney to 
Sanborn & King, March 8, 1877. 

Record, p. 117. 9. Note of Peck to Wm. Harmon, 
July 20, 1877. 7 

Record, p. 118. 10. Note of Peck to John A. McLean, 
July 20, 1577. 

Record, pp. 3, 9 and 195. 11. Power of attorney 
Md. kK. Brownell, November 13, 1877. | 

Record, pp. 271-2. 12. Assignment to Ed. F. Brownell, 
November 13, 1877. 

Record, p. 272. 15. Letter of Peck to John A. McLean, 


September 2, L878. 
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Joun-A. McLean: [Tam one of the complainants herein: 
[ tirst became acquainted with Peck, August 16, 1876, ona 
train between St. Pauland Bismarck : hada conversation with 
him: he informed me that he-had bid on the hay and wood 
for the cantonment at Tongue river; that he expected to be 
the successful bidder, and asked me if T would not take an 
interest with him: he offered me one-half interest, which I 
did not aecept, but told him, if he got the contract, T would 
take one-fourth interest in it, and that was the first econver- 
sation T had. Tad another conversation with Peck on or 
about August 19, T8763 it was at Bismarck first; he came 
‘into my office and showed me a dispatch from B.C. Card, 
chief quartermaster War Department of Dakota, stating 
that his bid was accepted. : 

We then went to Fort Lincoln, Dakota Territory, and 
consulted with Harmon, my co-complainant, about the mat- 
ter of the contract. and we made arrangements that day Lo 
take a fourth interest egch: that is, Harmon and J each 
one-fourth ‘interest, if he vot the contract. We entered 


into a contract In writing that same day in regard to it. 
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Durfee and Peck were one party to it and Harmon and 
mivself the other. 

Peck informed me ther that the reason that he signed 
Durfee & Peck’s name to this agreement was, that the bid 
or proposal that he made for the hay and wood, was made 
In the name of Durfee & Peck. He said it might affect 
us df it was made in any other name than as he had bid for 
the contract. 

[ ean only say about Durfee from hearsay. I never met 
him, but Peck told me he was his partner. I knew he was 
dead, but Peck said the estate was not settled and the busi- 
ness was carried on under the firm nameof Durfee & Peck. 

Witness was here shown a paper, marked Exhibit No. 1, 
being the articles of copartnership of the Yellowstone Con- 
tracting Company, a copy of which was set out in the bill. 

Witness continues: The contract was made, signed and 
delivered the dav it was dated. I wrote the signature, 
J. AL MeLean:’ William Harmon wrote the signature, 
‘William Tlarmon:°° C. K. Peck wrote the signature, 
‘Durfee & Peek.” I saw all these signatures written. 
The contract. with the United States was in the name of 
C. Wk. Peck. IT only know why this was so from what Peck 
and Harmon told me. Peck said the reason was that Major 
Card would not) give the contract to Durfee & Peck be- 
cause Durfee was dead, and he could not execute a contract 
in behalf of the government under such circumstances, and 
changed it to Peek’s name for that reason. The contraet 
with the United States was the same contract referred to in 
the partnership agreement. 

The Yellowstone River Contracting Company had two 
offices, one at cantonment of Tongue river, Montana Terri- 
tory, the other at Fort Abraham Lincoln, Dakota Territory, 
li. Gi. Covkendall had the charge of the office at Tongue 
river, and- Harmon at Fort Lincoln. 

About the 28th of August, 1876, after receiving a dis- 


patch that the contract was executed, and to go on with the 
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pwork, [immediately hired the men and teams and procured 
the necessary machinery and Torwarded them to the place 
where the work was to be done, at or near the Tongue river 
cantonment. 

The witness here goes on to detail how he and Coyken. 


dal! superintended the cutting of the wood and hay |. 


Wetness continues: The next conversation [T had with 
Peck, was at an interview between Harmon, Peck and my- 
self, at the Merchants’ Hotel, St. Paul, about November 4, 

IX76. TL told Peck and Harmon the whole history of all 

transnetions, and what we had to contend with in fulfilling 

tliat tray and wood contract. IT told them, first, that it 
would be impossible for us to fulfill all the hay and wood 
contract, but we could fulftll the wood contract: but in 
order to carry on that work we must have money. ILarmon 
said he was ready to furnish his portion of the money, Peck 
suid he could not furnish anv. After some further talk, 
and after his stating that he would not furnish any, I said 
that would not do anything more, that [T would lose what 

[ did furnish. Aftera time Peck and Harmon came to me, 

and Tlarmon told me that they were both partners, that 
* Peck had no money and could not furnish any, but said if 

L would go ahead with the work, Peck would give Ifarmon 
the power of attorney to collect: all moneys that were due 
or might become due on the contract, and Peck agreed to 
allow Hlarmon and myself twelve per cent. per annum on 
all moneys advanced, interest to be calculated on monthly 
balances. 

Peck agreed, in this conversation, that Tfarmon= should 
collect all the money and expend what was necessary in the 
performance of the work, and retain any surplus or balance 
until there was a final settlement between the parties. 

Here witness was shown power of attorney from Peck to 
Harmon, dated November 4, 1876, marked Exhibit 2. 

Witness said he saw Peck sign the original. It was exe- 
cuted in Bigelow, Flandrau & Clark’s office in St. Paul. It 
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was admitted that the original of Exhibit 2 was signed by 
C.K. Peck. 

After that power of attorney was executed, Harmon and 
myself furnished the necessary money and I went back to 
Tongue River, where we were putting in the wood, and paid 
up the men there what was due them and carried on the 
work to its completion. 

lf was present when an amount, $10,919.37 was paid on 
account of contract by General Card on behalf of the 
United States. Peck was prescut and Harmonand Sanborn 
were present. © The check was handed to Peck, but with the 
consent of all parties present. We agreed on several things 
before going to Card’s office: one of them was this, that 
General Sanborn should see. before signing the vouchers 
and taking the check, that it was receipted in) such manner 
as not to injure the claim then pending against the govern- 
ment fordamuages under this contract. We agreed, also, 
before leaving Sanborn’s office, that the check should be 
turned over to Hlarmon and myself. 

Wlien we came back from the quartermaster’s, Mr. Peck 
endorsed the check overto Harmon and delivered it to him. 
Peck got $919.57 of this money and the balance, $10,000, 
was received by Harmon and myself. Peck told us that he 
wrote to Card, and Card refused to send him the cheek. 

‘T remember a good deal of talk about the power of attor- 
ney to Sanborn and King pleaded in the eighth paragraph 
of the bill dated Mareh 8&8, 1877. I was in St. Paul in 
Mareh, 1877, about March Ist. The tirst talk with refer- 
ence to that power of attorney was in the office of General 
Sanborn at St. Paul. It was agreed that the collection of 
the money due from tre Government should be left in the 
hands of Sanborn, and that he was to hold all moneys col- 
lected in his hands until we had full settlement of all ac- 
counts arising from the Yeilowstone River Construction 
Company. Sanborn and King were engaged as attorneys 
to prosecute the claim against the government. The agree- 
ment with Peck in Sanborn’s office was that he (Sanborn ) 


cea: |: Ceaen 


or Sanborn & King, was io have his pay or fee out of the: 


‘ 


monies collected. Sanborn was to hold the balance of the 


money in trust for Tlarmon, myself and Peek, until we had 


a full settlement of all accounts, and the sum so collected 


was to be settled by first paying, after paying Sanborn, all 


monies advanced or expended in filling the contract, and the 


balance, if any, was to be divided in accordance with the 


articles of co-partnership made between Peck, Ilarmon and 
myself, 3 

The arrangement made in November, 1876, about paying 
in on monthly balances twelve per cent. was not changed, 
but agreed to over again in Sanborn’s office. The talk and 
agvrecinent at Sanborn’s office was between Peek, Harmon 
and myself, and inthe presence of General Sanborn.  San- 
born accepted the trust and agreed to hold the money or 


—_ 


cheek until we had a settlement. 

Witness here refers to a paper, showing statement of 
money expended by the Yellowstone River Construction 
Company in putting in the hay and wood contract of C. K. 


Peck at the cantonment at Tongue river, Montana Terri- 


tory, during the vears 1876 and 1877, amount paid by John 


A. McLean, marked Exhibit 3.0 Witness also refers to the 
book accounts of MelLean and MeNider, showing a book 
account against the Yellowstone Contracting Company. 

(N. B.. Neither the books of MeLean and MeNider,. nor 
those of the Yellowstene Contracting Company, referred to 
this by witness In any way, mention the name of C. kh. 
Peck. ) 

[remember 2 conversation with Peckat Bismarck or Fort 


Lincoln induly. Tsec. Tt was tirst at my oflice in Bismarck 


and afterwards at Fort Lineoln. C. hk. Peek came-to mv 


Office about that time and we were talking about these mat- 
ters, as to how much Tlarmon and myself had advanced to 
the Company up to that time. IT made an approximate of 
how much T had advaneed, without making up a precise 
account. Tle and [that dav, after that conversation, went 


over to Fort Lincoln. and had a cenversation there with 


a 


c ~TIarmon about the same matters. Peck said then that he 
had no money to put in this co-partnership account, and 
offered us a note to show us about how much we had then 
advanced. Ile said in case anything should happen, it would 
be an evidence to show how much was coming to us, and 


eovernment, that 


bam) 
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When this claim was collected from the ¢ 
we would cheek up all accounts of the partnership accu- 
rately, and would divide the same in accordance with the 
articles of co-partnership agreement. I told him about 
what Thad advanced to that time, and. as near as I could tell, 
it was about $17,000, and he gave me a paper in writing 


= 


showing it was that amount. Peck,at the same time, gave 
Harmon a paper in writing. These papers are Exhibits 11 
and 12 and are notes, and are hereafter set out with Harmon s 
testimony. 

The body and signatures of Exhibits 11 and 12 were 
written by C.K. Peck. I saw him write them. After 
Coykendall left Tongue river, in’ January, 1877, and down 
to the close of the work, Alexander MeAskill was in charge 


of the work. 


JouN A. McLean—C'ross-cxaminuation. 


Nobody was present at the conversation between myself 
and Peck, between St. Paul and Bismark in August, 1876, 
nor was anyone present at the conversation between my- 
self and Peck and Harmon pending the negotiations which 
“4 | led to the execution of the partnership agreement. 

Myland S. Harmon was present when the co-partnerskip 
contract was drawn, but do not think he heard anv eonver- 
| sation, nor. could T mention anvbody who was present at 


- A . anv of the conversations alluded to in my explanations, 


other than these that Ihave named. Neither Peck, Ilar- 
mon, General Sanborn or myself showed Exhibit No. 1, the 
| partnership contract, to General Card, and never told him 
| about it. | 


General Sanborn was cmployed by the Yellowstone con- 
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tracting Company to prosecute the suit of Peck against the 
United States. 

Sanborn & Kine reimbursed Ilarmon and myself two 
thousand dollars on account of money and expenses in pros- 
ecuting the claim of Peck against the United States. I got 
a thousand aud Tlarmon vot the balance. John B. Sanborn 
paid it some time in TSs0, in July of that year. 

In conversations with General Sanborn, they were with 
him as the lawyer of Peck, Harmon and myself. IT testi- 


fied as a witness for the pluntiff in the case of ly eke 2 eck 
f 


avninst the United States in the Court of Clatms. in the 


n this case was recovered, 


controversy in which the money 
and gave my deposition as such witness before Charles M. 
Cushman, United States Commissioner at Bismark, Dakote 
Territory. Twas examined and cross examined inthe case 

There was never any other contract or agreement except 
the articles ot co-partnership, with the Yellowstone River 
Contracting Company. 

Mvervthing that was done by Peck, was done by him, the 
Yellowstone River Contracting Company acting through 


[larmon and myself, towards executing the contract with 


the [ nited States. 
[I never had any other note of VPeek’s than the one 
marked Exhibit 12, hereafter to be set out in Harmon's 


? 


testimony. 


HW. G. Coyvxenpann: To was emploved by John A. Me- 
Lean, one of the complainants herein, about the 26th of 
August, [8e6, and in pursuance of that employment, went 
to the Tongue River cantonment and remained there until 


the last of January or first of February, ISc¢¢, putting in 


wood and hay to fulfill a contract with the Lo nited States. 
Iwas puid for my services bv McLean & Harmon, and 
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made undersme. To was informed by MeLean & Harmon 


~ 


had entered into a co-partnership with C. IKK. Peck 


} 
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uittine In a government contract 


» 
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for hay and wood at the ecantonment of Tongue river, and 
they were each to put in one-fourth of the cavital required, 
and to receive one-fourth of the proceeds of the contract, 
and the name of the company would be the ** Yellowstone 
Contracting Company.” 

After [left Pongue river Mr. Alex. MeAskill had charge 
of the work there. 

C'yoss-hiveinination. 

I testified by deposition in the case of C. WK. Peck against 
the United States, in the Court of Claims, on behalf of 
Peck. Twas examined and cross-examined befere Charles 
M. Cushman, U.S. Commissioner. Mr. MeLean was pres- 
ent during part of my testimony. 

Hlere the attention of the witness Was ealled to his testi- 
mony, given ip the Court of Claims, in the case, at pages 

of the record, and admitted that the same was a true 
copy of his testimony, and said that the same was true to 
the best of his knowledge and belief. 

The expenses of the part of the contract that was under 
mV immediate charge, amounted to about $17,000; before 
[left the work, we chad finally abandoned the cutting of 
the havy , and had cut, up)» Lo that time, about 9,000 cords of 


wood. 


Ree-direcet Bhaniuiination. 


I never spoke to. nor was Introduced to Peck. Ile was 
pointed out to me, one time. at Bismarck, cs beme ope 


Peck. . 


WirnniAM I[arwon: Inthe summer of S76, about the 
middle of August, Peck came to me, at my office in Fort 
Abraham Lincoln, and handed me a telegram received from 
Major B.C. Card, awarding him a contract for wood and 
hav at the cantonment of Tongue river, Montana Terti- 
tory, Wishing to know if T would not go in with him and 


fulfill the contract. 
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After a great deal of talk and many preliminaries in the 
matter, we agreed at that time to go in together equally, 
ench putting in his portion of the money to carry on the 
work. The next day Peck came to me and said that Jon 
A. MeLean would like to Join in with us. [made no objec- 
tion to it, but was in ‘favor of it. After agreeing to all 
details, we three went over to my office at kort Lincoln, 
and drew up a co-partnership paper—Exhibit I—being the 
paper referred to in. the bill, T saw all the parties sign 
the contract. Peck said that Durfee was dead, but that he 
had bid- for the contract in the name of Durfee & Peek, on 
or about the 27th of August. The contract was made with 
United States in the name of C. Kk. Peck, and signed on 
the part of the Government, by Maj. B.C. Card. I, my- 
self, furnished the bond to the amount of $50,000 for the 
fulfillment of this contract on the part of C. NK. Peck. As 
soon aus the contract was made and the bond necepted We 
telegraphed to MeLean to push ahead with the work. — I 
was present when the contract with the Government was 
signed. ~ Major Card would not give a centract to a dead 
man and that was the reason assigned for making the con- 
tract in @. WN. Peck’s name. Card ssid this. 

Witness here goes on to detail what he did in the way of 
furnishing materials, supplies and money towards carrying 
on-ihe contract 7 

The witness here goes on to narrate conversations be- 
tween himself, MeLean and Sanborn, substantially as stated 
in the testimony of McLean. THe savs when the $10,909.57 
was paid, Cat te out the check, pavable to the order 
of C. WA. Peck, an handed it over to Peck, and Peck took 
the check and put it in his pocket. We all then left Card’s 
office and:= went over to General Sanborn’s office. After 
arriving there, General Sanborn made some suggestions 
about having Peek indorse the check over to me. Peck 
suid, let us go down to the Merchants’ Hotel, and we did 
so and sat down In the lobby of the hotel. I =id to Peck, 


lf want to go to Minneapolis on the next train, put vour 


ae 


name on the back of that check and hand it over to me. I 
soon discovered by his actions that he wanted to keep the 
check, or a portion of it. After a good deal of talk back- 
wards and forwards, he said if I would give him the odd 
dollars over $10,000 he would indorse the check over to 
me. T accepted the proposition reluctantly, and went home 
after paying bim the money that was going to him. 

Witness here refers to the books of William Harmon & 
Co., as showing the amount of his advancements. 

I remember having a conversation, in company with Me- 
Lean, with Peek at Fort Abraham Lincoln, in July, 1877; 
Peck made the suggestion that we give each of us a paper 
showing the approximate amount, as we could tell it without 
looking at our books, which each of us had put in. He 
then gave a note to myself and one to McLean, but these 
notes were given In no way as a settlement between our- 
selves as members of the Yellowstone River Contracting 
Company. The original notes, Exhibit 11 and 12, were in 


words and figures, as follows : 


ENHIBIT 11. 
Forr ABRAHAM LINCOLN, July 20, 1877. 
For value received, I promise to pay to William Harmon 
or order, twenty-three thousand dollars, out of moneys I 
may hereafter receive on account of my ciaim against the 
United States government, for contract for wood, at Tongue 
river cantonment, on the Yellowstone river. 
©. BK. PROK. 
Endorsed on back: 
77 


Received on the within, this Sth day of October, 1877, 


ten thousand ($10,000) dollars. 
ENHIBIT 12. 


Bismarck, D. T., July 20, 1877. 


For value received, I promise to pay J. A. McLean sev- 


enteen thousand dollars, out of moneys I may hereafter 
receive on account of my claim against the United States 
vovernment, for contract for wood, at Tongue river canton- 


ment, on the Yellowstone river. 


C. kK. PECK. 


( 'PONS=! rejpenatrou 


I never told Major B.C. Card of the partnership contract. 
Sanborn was employed by myself, on behalf of C. Kk. Peck 
and J. A. McLean and myself. Ile was a member of the 
firms of Sanborn & King, Washington, D.C., and J. Bo & 
W. IL. Sanborn, of St. Paul, Minn. 

All the talks with General Sanborn were with him as the 
lawyer of all of us, and were of a confidential nature. 

Two thousand dollars were reimbursed to myself and Me- 
Lean by Sanborn & Ning. General Sanborn paid me a 
thousand, ‘This was on account of expense in the prosecu- 
tion of Peck’s suit against the government. 

| testified: as a witness in the case of C.K. Peck against 
the United States government in the Court of Claims. My 
testimony was taken in the form of depositions, before 
Charles Cushman, United States Commissioner. [ was 
examined and cross-examined ‘in the ease. I knew of 
Peck’s bankruptcy shortly after he filed his petition. I 
never entered into any other arrangement with C. KX. Peck, 
to aid him in filling said government contract, other than 
the articles of copartnership of the Yellowstone River Con- 
tracting Company in evidence and the subsequent arrange- 


ments to whieh IT lave testified. 


Joun B. Sansorn: I was a member of. the firm of San- 
born & King, to whom the power of attorney mentioned in 
the bill was given by Peck. I remember conversations diad 
at the time and preceding the execution of the power, 
Harmon appeared at the office of Sanborn & King a few 
days before the execution of the power, with a long state- 
ment in writing, sigued and sworn to by him; said Harmon 


setting forth fully all that had been done by Peck, and all 
that Peck had tried te do, and had been prevented from 
doing by government officials, to fulfill his contraet, and 
requested me to assist him in getting a settlement of the 
matter as it then stood between him and the United States. 
As I now recollect, we—meaning myself and Harmon— 
presented the case as it then stood to the Quartermaster- 
General and demanded pay for the wood that had then been 
furnished. ‘Phis demand was refused. Peck and Harmon 
then requested me to examine the case, and the power of 
attorney was given to our firm. Now, Peck directed me to 
deliver the drafts, or whatever should be received under the 
power, to William Harmon, and said the contract for 6,000 
cords of wood would be fulfilled within the time specified in 
the contract. | 

I was present when the $10,919.37 were paid. Peck’s 
presence had been rendered necessary by the order of the 
War Department, which fixed a form of receipt to be signed 
by him when he received the money; Card holding, while 
he had the authority to make the payment to Harmon under 
the previous power, that he could not make this in that way, 
beeause the Secretary of War had ordered that a special 
receipt should be signed by the contractor when the pay- 
ment was made. a 

Peck came in answer to a telegram sent him of the above 
ruling. After the draft was filled out it was delivered to 
Mr. Peck. All four of the parties then went to the Mer- 
chants’ Hotel, St. Paul (Peck, Harmon, McLean and my- 
self). MeLean allowed Peck to retain all over the $10,000, 

After the Judgment of the Court of Claims, Peck insisted 
on appealing, because he said it would require nearly all if 
not the entire amount, after paving us, the attorneys, to 
reimburse the Bismarck parties, for the money they had 
advanced in the fulfillment of the contract. 

The evidence appearing in volume 1 with defendant 
Hobbs’ answer, in this case, was introdueed by us on the 
trial of the case in the Court of Claims. I wrote the aff- 
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davit of Mrs. Peck, which was filed and submitted to the 
Supreme Court on her motion, as administratrix on the part 
of C.K. Peck, to’be submitted in the place of Peck. 

[ wrote, or dictated, the joint and several affidavits of 
mvself and Charles King, which were submitted to the 
Court of Claims 

[ paid Elyrmon and MeLean $2,000, after collecting $10- 
OOO for fees and disbursements in the case of Peck against 
the United States. J paid this within three weeks after I 
collected ths $10,000. 

Ree-divect Baamination. 

[ first learned of this co-partnership agreement in’ July, 
880: T may have heard either Ilarmon, MeLean or Peck use 
theexpression, Yeltowstone Contracting Company, about the 
time their troubles withthe United States commenced, but it 
made no impression on my mind, as IT never was consulted 
with regard to their relations to each other, and only as to 
rights and remedies against the United States; I could not 
swear that T ever heard that expression used ** Yellowstone 
River Contracting Company”? or that I did not bear it used. 
[ first learned of a co-partnership existing between the com- 
plainants and Peck in July, 1880, 

I first saw the notes marked 11 and'12 in July, 1880, the 
time of the commencement of the suit. I did not know 
at or during the trial of Peck against the United States that 
the notes that Harmon and McLean held charged the fund 
or were anything more than the ordinary negotiable prom- 


ISSOrVv notes. 


Kp. iF. BrowNeLit.—This witness proves the execution 
to himof two papers, one the power of attorney referred to - 
in the bill and the other assignment to him as trustee here’ 
inafter set out: | | 

‘The witness continues ; lhada conversation with Harmon 
and Peck a few days before, in Peck’s house; this power 


and papers were drawn; Ilarmon was exceedingly anxious 
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that some provision should be made for his ciaims, know- 
ing Peck was getting involved ; Peck agreed to protect him- 
and these papers were the result os that conference. 


ARTICLE OF CoO-PARTNERSHIP OF THE YELLOWSTONE RIVER 
CONTRACTING COMPANY. 
This agreement: entered into this 19th day of August, 
1876, witnesseth: | 

That, whereas a contract) for wood and hay has been 

awarded Durfee & Peck by General B. C. Card, Quarter- 
master General, in order to carry out the same Wim. Har- 
monand J. A. McLean agree to associnte themselves 

401 with Durfee & Peck, to carry out the same under 

the name and style of the Yellowstone River Con- 
tracting Company, taking each one quarter interest, and 
Durfee & Peck one half interest, in the profits and losses 
incident to the carrying out of the same. The office of said 
company Is to be at Fort Abraham Lincoln, where the 
books shall be kept and all receipts and expenditures shall go 
through the office there. Wim. Harmon agrees to take 
charge of said office and give his services to the company at 
that place inthe way of superintending the business, without 
expense to the company for services. J. A. McLean agrees 
to vo to the place of delivery on the Yellowstone and su- 
perintend the entire business there in the same way and on 
the same terms, keeping books and inaking returns to Wm. 
Harmon at the company’s office, Fort Abraham Linceln, all 
purchases to be made upon the best terms possible, and, for 
supplies purchased at Bizmark, the preference to be given 
to the firm of MeLean & MeNider. 

As the purchase of a boat ts contemplated, it is agreed 
that the interests in the same proportion shall be taken in 
the boat, which shall be considered Company property, and 
to be returned or disposed of, as may at any time be de- 
cided upon, the sameas as any other company property. 


The profits or losses upon all supphes or anything else taken 
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up inthe interest of the company, shall be shared in the 
sume way as everything connected with the business of the 
company. When this or any other contract is completed, 
a settlement of pxpfits or losses shall be made on the basis 
of the above terms of party rship. 

If, after the contract mentioned above is completed, no 
other contract shall be taken by said company, or any of 
the parties thereto. and it shall be deemed advisible to dis- 
solve said company, then cither party of said company shall 
have the privilege of purchasing the property of said com- 
pany at prices to be agreed upon among themsclves, or de- 
cided upon by three men selected, each party to this con- 
tract naming one of them, and their decision to be final. 

If a dissolution is decided upon, first, all debts shall be 
paid, and then all profit or losses divided in the proportion 
heretofore mentioned. 

(signed ) DurrFEE & PEcK. 
Wa. Tlarmon. 
Joun A. MCLEAN. 
Witness; M. J. Tlarmon. 


HARMON S POWER OF ATTORNEY. 


Know allmen by these presents, that I, Campbell K. Peck, 
of Keokuk, Lowa, have made, constituted and appointed, 
and by these presents do make, constitute and appoint, 
Win. Harmon of Fort Lineoln, D. T., my true and lawful ee 
attorney; for me. and in my name, place and stead, to re- 
ceive any money, to sign any voucher, receipt or any other | 
paper, or to do any other act or thing that may be neces- 
sry in carrying out or setting up a certain contract which 
[ have with United States Government, for supplying hay 
and wood at the United States post, at Tongue river, Mon 
tana Territory: giving and granting to my said attorney 
full power and authority to do and perform all and every 
act and thing, whatsoever, requisite and NeCessarvy to be 


done, in and about the premises, as fully, to all intents and 


rem, 


purposes, as I might, or eould, do if personally present, 
with full power of substitution and revoeation, hereby rat- 
ifying and confirming all that my said attorney or his sub- 
stitute shall lawfully do or cause to be done by virtue here- 


of. 


In witness whereof, I] have hereunto set my hand and 
seal, the fourth day of November, in the year one 
thousand, eight hundred and seventy-six. 


| Signed. ; : (CAMPBELL Kh. PECK. 


SANBORN & KING S POWER OF ATTORNEY. 


Know all men by these presents, that I, Campbell K. 
Peck, of Keokuk, County of Lee, in the State of Iowa, 
have made, constituted and appointed, and by these pres- 
ents do make, constitute and appoint, Sanborn & King, 
of Washington, D. C., my true and lawfulattorney; for me 
and in my name, place, and stead, to present and prosecute 
my claim before the War Department, or any other depart- 
ment, court, or tribunal, as they may be advised, said claim 
arising under my contract with the United States to furnish 
6.020 cords of wood. and SOU tons of hay at the cantonment 
near the mouth of Tongue river, Montana Territory, and to 
adjust, settle and compromise the same upon such terms as 
shall be best for my interest, giving and granting to my said 
attorney full power and authority to do and perform every 
act and thine whatsoever, requisite and necessary to be 
done in and about the premises, as fully to all interests, in- 
tents and purposes, as | might or could do, if: personally 
present at the doing thereof, with full power of substitu- 
tion and revoeation ; hereby ratifying and confitming all that 
my said attorneys or their substitutes may or shall lawfully 
do, or cause to be done, by virtue hereof; hereby authoriz- 
ing them to receive and receipt for any check, draft or cer- 
titicate that may issue in settlement of said claim and in 
consideration of services rendered and expenses incurred 


poe 


by my said attorneys in the prosecution of this claim. This 
power of attorney is hereby made irrevocable, 

[n testimony whereof, [have hereunto set my hand and 
seal, this Sth dav of Mareh, 1877. 

PSeal. | CAMPBELL IKK. PECK. 

ee ( Wu. Carmen, 
Witnesses; ese Mpa 
> F. EK. VANTON. 
BROWNELL S POWER OF ATTORNEY. 


Know all men by these presents, that I, Campbell Ix. 
Peck, of the City of Keokuk, Lee County, Towa, hereby 
constitute, appoint and confirm Ed. F. Brownell, of the 
City of Keokuk, Lee County, Iowa, my true and lawful 
attorney : for me and in my name, with power and authority 
of substitution and appoiutment of another person, to do 
and perform the acts herem authorized, my true and lawful 
attorney, the same as [ could ; to demand from and receive 
from the United States of America, all sums and amounts 
of money due me or that may hereafter become due me, 
and allowed by the Court of Claims of the United States 
of America, in a suit by me against the United States of 
America, in said Court of Claims, upon a contract, of date 
7th dav of August, A. D. 1876, by and between Major 
Benjamin ©, Card, Quartermaster of U. SS. Army, Chief 
(Juartermaster of the Department of Dakota, and Campbell 
KX. Peck: and authorize and empower my said attorney, or 
the person or persons substituted by him, to act for me; 
to sign, subseribe and execute for me, and in my name, 
any and all papers, receipts, vouchers and papers that they 
think proper and necessary, and to do and perform all mat- 
ters and things that they may deem necessary, in order to 
obtain said money, and carry on said suit and obtain judgment 
on the sume: and, in my name, to sign any vouchers, receipts 
or papers to enable them and myself to receive any and all 
sums of money on said claim from the United States of 
America, in as full, complete -and perfect a manner, as I 


could if To was personally present, hereby confirming in 


a 


advance all my said attorney may and could do in the 
premises, 
Witness my hand and seal this 13th day of November, A. 
Dy. 1s77. . 
CAMPBELL WK. Peck. | SEAL | 


BROWNELL S ASSIGNMENT. 


Know all men by these presents, that I, Campbell Kx. 
Peck, of the City of Keokuk, Lee County, lowa, hereby sell, 


transfer, convey and set over to Ed. F. Brownell, of the 


same place, the following chattels and personal property, 
to wit: All my right and claim for any sum of money 
against the United States of America, under and by virtue 
ofa certain written contract by and between Major Benja- 
min C. Card, Quartermaster of the United States Army, 
Chief Quartermaster of the Department of Dakota, aad my- 
self, of date the Tvth day of August, A. D., 1876, and now 
in sait in the suit of Campbell K. Peck, and against the 
United States of America, and allright, title and interest in 
and to the claim and subject matier of said suit; and I 
authorize and empower said Ed. F. Brownell to prosecute 
the said suit in my own name or his own -as he may deem 
best, at his discretion. Whatever moneys may be collected 
in said suit, he is to dispose of as follows: First: to pay 
William Harmon and J. A. McLean, of Fort Abraham Lin- 
coln and Bismark, D. T., respectively, whatever sums of 
money may be due them for advances in assisting me in 
prosecuting the contract. 

Second: to pay the Keokuk National Bank for any over- 
drafts or indebtedness that may be due them from me. 
Third: to pay S. P. Pond, William A. Brownell or Ed. F. 
Brownell any balances that may be due alloreither of them 
that may not have been amply secured and paid for out of 
my stock of hardware, books and accounts, ete., as per a 
certain chattel mortgave, executed to S. P. Pond, as trus- 


tee. Fourth: any excess over and above such payments 
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is to be paid to Messrs. Dodd, Brown & Co., to be applied 
in cancelling indebtedness of Durfee & Peck to them. 
Witness my hand this thirteenth day of November, A. D. 
IS77. 


CAMPBELL Ik. PECK. 
PECK S-LETTER TO M LEAN. 


The following letter wis introduced in evidence, being in 


the handwriting of ©. Kk. Peek.: 


Orrice or C.K. Peck, Wholesale Hardware, 
Keokunk, Lowa, September 2, 1878. 

Dear Me Lean—l have to-day received notification from 
the Secretary of War, that General Hazen will be in Wash- 
ington about October 1, and that it will proably be conven- 
ient to examine him there at that time. J have forwarded 
the letters to General Sanborn,with the request to keep me 
fully advised in regard to the case and his time of examina- 
tion. ‘ 


i went into bankruptey, Saturday 3lst ulto., but made 


-_ 
j 


vourself and ITarmon secure nearly a year ago, by assign- 
ing that claim to a trustee, yourselves, to be paid first for 
all advances. Ed. EF. Brownell, cashier of the Keokuk 
National Bank, Keokuk, Iowa, is the trustee. 

1 will wateh the case closely. In bankruptey the claim 
is put in assigned. Yeur claim put in as amount unknown 
and secured. 

Yours truly, 
C.K. Prew. 


You can correspond with Brownell, if you wish. 


The detendant objected to each and every part of McLean 
and Harmon's depositions, as incompetent and the court 
below held their testimony to be competent. | 

The defendant also objected to deposition of Sanborn, as 
to conversations and transactions with Peck as incompe- 
tent, as he was Peck’s lawyer, and his conversations privi- 


EVIDENCE FOR HOBBS, ASSIGNEE. 


Record, pp. 244 to 265. 1. Depositions of McCrary, 
Hagerman, Craig and Hobbs. 

Record, pp. 273 to 692 and 754 to 739. 2. The Com- 
plete record of and evidence in the case of Peck v. United 
States, in Court of Claims, in which the fund in question, 
was recovered, 

Record, pp. 6935 to 741. 5. The record of the Supreme 
Court of the United States in same case. 

Reeord, pp. 699, COS to (16. 738. 747 to 749. 4. The 
proceedings in the matter of the estate of C. K. Peck, 
bankrupt, in bankruptey in the United States District Court 


for the Southern District of lowa. 


TESTIMONY OF MCCRARY, HAGERMAN, CRAIG AND HOBBS. 


The depositions of MeCrary, Hagerman, Craig and 
Hlobbs show the acts and doings of Hobbs and his attor- 
neys after the discovery that the suit of Peck v. United 


States in the Court of Claims was pending in February, 
1879, shortly after the original Judgment in that case 
was rendered, down to the time of the recovery of the 
That Peck’s schedules in-bankruptey 
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fund in controversy. 
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‘did not show that the suit was pending. ‘That the value of hae 
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the services of Hobbs and his attorneys in the Supreme ae 
Court of the United States, and in the Court of Claims, and eee 


et ee 


in the District Court of the United States for the District 
of Jowa, and the expenses incurred by them, was in re- 
covering the fund, not less thanthe value of $10,000. There 
is not a svilable of testimony in the entire record in conflict 
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with theirs, andtheir testimony, therefore, should be treated 
as indisputably true. Their acts done, and expenses incur- 


ae. 
red, are set forth in detail, but we believe it is not neces- 


sary to set it out more fully here. 


PECK S PETITION IN COURT OF CLAIMS. 

~The petition was filed by Peck as claimant, and against 
the United States, November 7th, 1877, (Record P2841, ef 
seg.) and signed by Sanborn & Wing as his attorneys, 
and averred that there was due under Peck’s contract 
of August 17, 1876, and to him, $905,005.65. To the 
petition there was attached the following affidavit: 

UNITED STATES OF AMERICA, } 


~s 
bt e 


District of Minnesota \ 


John B. Sanborn, being duly sworn, deposes and says 
that he is one of the attorneys for the claimant in the above 
entitled action ; that no assignment or transfer of said elaim, 
or any part thereof, or any interest therein, has been made 
except as in said petition stated; and that said claimant is 
justly entitled to the amount therein claimed from the 
United States, after allowing all Just credits and effects, and 
that he believes the ‘facts as stated in- said petition are 
true, 

| (Signed ) Joun B. SANBORN. 
Subscribed and ‘sworn to before me this Ist day of No- 

vember, 1877. 
| SEAL. | : H. BE. Mann, Clerk. 


The petition nowhere alluded to any assignment of the 


claim. 


COURT OF CLAIMS JUDGMENTS. 


The judgments of the Court of Claims by which appel- 
lant recovered the money of the United States are found 
on pages 691 and 739 of the printed reeord. 

The original judgment of the Court of Claims, rendered 
on the 10th of February, L8¢9, and found on page 691, was 


in words and figures as follows: 


‘“ The court, upon due consideration of the premises, 
find in favor of the claimant and do order, adjudge and 
decree that the said Campbell K. Peck, claimant, do have 
and recover of and from the United States the sum of 
$45,113.03.°" And the judgments of May 10, 1880, page 
730 (record), are in words and fivures as follows: 

* Campbell IKK. Peck’s) Administrator v. United States. 
The motion of John W. Hobbs, assignee in bankruptey of 
Campbell Kk. Peck, to be substituted as claimant in this 
cause for Helen A. Peck, administratrix of said Campbell 
K. Peck. is allowed and it is ordered that the name of said 
Helen A. Peck be stricken from the record, and that the 
sald John Wy, Hobbs, assignee as aforesaid, be entered of 
record as aforesaid, as the claimant :and itis further erdered 
that the change of party hereby mude shall not have the 
effect of displacing Sanborn & King as attorneys of record 
for the claimant in this cause, or of admitting any other 
persons as attorneys of record therein. And it is further 
ordered that the motion of said Helen A. Peck for judgment 
herein be overruled.” 

«+ John W. Hobbs, assignee in bankruptey of ( ‘ampbell 
Kk. Peck. The Supreme Court of the United States having 
affirmed the judgment rendered in this court in this cause, 
in favor of Campbell Xk. Peck, on the 10th day of Febru- 
ary, ISTO, for $43,115.63, and having also ordered this 
court to allow the chiimant the additional sum of $2,660, 
it is therefore ordered, adjudged and decreed, that the said 
John W. Hobbs, assignee in bankruptey of said Campbell 
Ik. Peek, have and recover of and from the United States 
the sum of $2,660 in addition to that adjudged and decreed 
on the said 10th day of February, 1879. 

And it is further ordered that the transeript of this judg- 
ment for presentation to the Secretary of the Treasury for 
payment be delivered to Sanborn & King, attorneys of 
record, for the claimant.”’ 

Kor opinion of Court of Claims on substitution of 


assignee, see record, pp. 734 to 738. 
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EXTRACTS PROM TESTIMONY IN PECK’S CASE IN 
COURT OF CLAIMS. 


DEPOSITION OF Hl. G. COYKENDALL, FOR CLAIMANT, TAKEN 
AT BISMARK. DAKOTA, ON THE OTH AND (TIL DAYS 
OF DECEMBER, A. Db. 18@7¢. 


Cuestion,—VPlease exiumine the contract set forth, Ol 
pages 2 to dijnelusive of the petition in this ease, which 1s 
here shown you, and state whether you were engaged on 
said contract, or any of it: and if ves, when and by whom 
were you engaged, and how long you were so employed, 
and in what capacity 2 

Ausirer.—I was engaged in performing said contract. I 
was: engaged by Campbell ix. Peck, through his agent, 
John A. MeLean, about the 26th or 27th of August, 1876 ; 
from the 20th dav of August, 1876, to the 7th day of Keb- 


ruary, In7v7. lacted in thie capacity of foreman. 


DEPOSITION OF JOUN A. M LEAN, FOR CLAIMANT, TAKEN AT 
DISMARK, DAKOTA, ON THE 127TH, L3ru, anp l4ru 
DAYS OF DECEMBER, A. D. 186, 
First yt jit ral ciel rraogalory hy the ( “OULIMASSTOIU is 
Please to state your name, your occupation, your age, 
vour place of residence of the past vear: whether vou have 
apy, and if any, what interests, direet or indirect, in the 
claim which ts the subject of inquiryyand whether, and in 
What degree vou are related to the claimant 
G96. slaswer.—My name is John A. McLean; my 
occupation is a merchant: my age is twenty-eight 
years of age: my place of residence for the past vear has 
been at Bismark, Dakota. I have no direct or indirect 


interest In the claim which is the subject of inquiry. save 


ee} me 


and except from the fact that I hold a note of the petitioner 
for a certain amount which he gave me for moneys I 
advanced and services I rendered for him. I am in no 
way related to the claimant. | 
(uestion.—Were vou ever engaged by the petitioner, 
Campbell IK. Peck, to assist him in filling the contract, 2 
copy of which | now show you, set forth in pages 2 to 6 
ef the petition herein? If vea, in what capacity ? 
dlnsirer.—Yes: -] was employed by the petitioner in the 
enpacity, and acted in the capacity of superintendent of the 
operations on the Yellowstone river valley toward. filling 
suid contract, and hiring men and teams for that purpose. 
(Juestion.—Do you know Campbell K. Peek, and how 


_ 
‘ 


Ansiwer.—I know Campbell K. Peck. [T have known 


him since about the 16th day of August, vear 1576, 


long you have known him, if at all? 


Question.—When and by whom were you engaged to 
work toward filling this contract ? 

Ansier.—On or about the 25d of August, 1876, Camp- 
bell IX. Peck came into my office at Bismark, Daketa, and 


informed me that he.» expected to get the contract for fur- 


_ 


nishine hay and wood for the cantonment at Tongue river, 
Montana Territory: and if he succeeded in securing the 
contract he wanted me to assist him, and he asked me if I 
would superintend all his operations, with reference partie- 
ularly to the werk to be done by men and teams in the Val- 
ley of the Yellowstone river in’ procuring and furnishing 
the wood and hay. 

I agreed to do so if he secured the contract. He in- 
formed mé then that he would immediately proceed to St. 
Paul, to see Maj. B. C. Carrabout the closing contract, and 
as soon as he closed the contract, if be dicl it at all, he would 
telegraph me atonce to Bismark. Ife went to St. Paul the 
following morning, and on the 27th day of August, 1876, 
I received a telegram from him stating that he closed the 
contract with Card, and to procced immediately to get men 


and teams to fill it.°’ 


Wk RE Tae eR aNcna ere samareenr eer 


DEPOSITION OF WILLIAM HARMON, FOR CLAIMANT, TAKEN AT 


BISMARK. DAKOTA, ON THE L4rueanp LOTH DAYS 


OF DECEMBER, A. D, 


v* - 4 . . 
First general diile rrogatory hy the ( OMESSEONET 2 


‘Please to state your name, your occupation, vour age, 
your place of residence the past vear: whether you have 
any, and if anv, what interest, direct or indirect, in the 
Claim which ts the subject of inquiry, and whether, and im 
What degree, you are related te the claimant ? 

Ansiner.—My name is William Harmon; my oécupation, 
post trader: my age Is 42 years; my place of residence the 
past year has been at Fort Abraham Lincoln, Dakota Terri- 
tory. [have no interest, direct or indirect, in the claim 
which is the subject of inquiry, except what arises from the 
fact that [hold a note of Campbell KK. Peck, the petitioner, 
Which has not been paid. Tam in no degree related to the 


claimant. 


Vuestion.—Were you ever employed by him, to aid him 
Inany way to fill the contract, a copy of which is set forth 
on pages 2 to 6 of the petition herein, which IT pow show 
you; tf vea, where and in what capacity ? 

Answer.—On or about the 22d day of August, 1876, the 
petitioner came to my office at Fort Abraham Lincoln, Da- 
kota Territory, and showed me a telegram from Maj. B.C. 
Card, Chief QQunrtermaster Department of Dakota, whieh 
said, ** award you the contract on your proposition, for 
wood and hay at cantonment on Tongue river, Montana 
Territory,’ which was directed to’ Campbell IX. Peck. I 
entered into an arrangement with him to aid him in filling 
his contract. My position was general superintendent, that 
is, to see to the forwarding of all supplies, machinery and 
material to carry on the work, audit all claims and disburse 
all monies from my office at Fort Abraham Lincoln, afore- 
said. After this talk was had, and before this agreement was 


ean recat pam mete Sos 


entered into, the petitioner went to St. Paul for the purpose 
of closing said contract, myself following, the next train.’’ 


[N. B. Nowhere in the testimony of McLean, Harmon 
or Coykendall was any reference made to a partnership be- 
tween them and Peck, but all through the testimony of 
each are repeated declarations that they were only acting as 
agents of Peck, and that everything they did was for and 


on behalf of Peck.] 


PAYMENT, TO PECK OF $10,919.57, OCTOBER 8, 1877. 


This payment was made to Peck before he ** brought suit 
in Court of Claims,’’ and he personally receipted for it 
(record, p. 293, 294). 

In the affidavit filed by Mrs. Peck in opposition to substi- 
tution of Hobbs as assignee, she asserted that Peck had 
assigned his interest in the claim against the United States, 
referring to the Brownell assignment, but no mention was 
made of any partnership agreement of any kind (record, 
pp. 731-732). : 

The partnership agreement never was mentioned or 
asserted until after the assignee recovered the fund in ques- 
tion, and the bill in this case was filed. Peck’s contract 
with the United States was completed and all deliveries 
thereunder made prior to June 30, 1877. (See record, pp. 
287, 293. ) 


RECORD IN PECK’S BANKRUPTCY CASE IN UNITED STATES 
DISTRICT COURT OF IOWA. 


Record 698. Peck’s petition in bankruptcy filed August 30, 
1878. 

Record 699. Order of adjudication in bankruptcy. 

Record 699 and 700. Deed of assignment in bankruptcy ef 
Peck’s estate to Hobbs, assignee, dated September 

13, 1878. 


SB 


ie 4 Whar ee ee ee d 
y ae ’ 
® ad . 3m my Fig ee * hes tg ; o Ay " , 
“ -iye ‘ oa ut 
PI Ho ra ney —- anes - 
tN ae AS Pa ae wd 1 Seok Ps ea ees hay Real ea a ee oh 
‘ke Es BSN By yD ‘aie: on at 
‘ : Be: 


ao 


wh} 


Q 


# 


Faye ian s 


nd aA nes 4 
¥ ao an ee 
C _ * . 
- bd a 
- sey OF 
tp hme. cee 
ee. a wae ae 
fete & La 


oe ee 


Pee 


¢ Peis es : 
se Sage 


nan GB 


‘The only reference in Peck’s schedules to his petition in 
bankruptey to his claim against the United States are the 
following, which are set forth in the bill and admitted in 
the answer in this case, and proved in the record,—to-wit: 

Under head of choses in action: 3 

“ {D.] Unliquidated claims of every nature, with their 
estimated value. 

Claims against the government of the Uuited States of 
America on account of contract with —B. C. Card, Chief 
Quartermaster, or Commissioner, for the Department of 
Dakota, of date August 17, 1876, held by E. F. Brownel| 
as collateral, $57,000. 


And, under the head of property in reversion, remainder 
or expectancy : | 

‘ef E.] Property hereinbefore conveyed for benetit of 
creditors. Nothing of this kind, as I do not believe that 
the property heretofore referred to as conveyed to secure 
the claims of Dodd, Brown & Co., S. P. Pond, trustee, Ed, 
EF. Brownell, trustee, J. A. McLean and William Harmon, 
will realize morethan enough off to pay said claims, but 
possibly the said property may yield more, but can not now 
be estimated. 


These schedules refer only to the Brownell assignment 
and power of attorney, and to no others. 


GENERAL CREDITORS OF PECK. 

List of claims of general creditors of Peck filed and 
proved in the United States District Court for the Southern 
District of lowa, as a court of bankruptcy in Peck’s bank- 
ruptcy case,is found set out in full at page 708 of the Record, 
and shows that the claimants are merchants, manufacturers 
and bankers, and others throughout the country, amounting 
to fifty-three in number and the aggregate of whose claims - 
amount to $93,007.36. 


STATUTES. 


The following sections Revised Statutes are pertinent to 
the questions in this case, and for convenience of court and 
counsel are herein set out in full. 


WHAT PASSES TO THE ASSIGNEE UNDER THE BANKRUPT ACT. 
Sec. 5044. ** As soon as an assignee is appointed and 
qualitied, the judge—or where there is no opposing interest, 

the Register—shall, by instrument under his hand, assign 
and cenvey to the assignee all the estate, real and personal, 
of the bankrupt, with all his deeds, books and pupers relat- 
ing thereto; and such assignment shall relate back» to the 
commencement of the proceedings in bankruptey and, by 

operation of law, shall vest the title to all such preperty 

and estate, both real and personal, in the assignee, although 
the same is then attached on mesne process, as the property 

of the debtor, und shall dissolve any such attachment made 
within four months next preceding the commencement of 
the bankruptcy proceedings.”’ 


DUTY OF ASSIGNEE TO COLLECT. 
Sec. 5055. ** The assignee shall demand and receive, 
from all persons holding the same, all the estate assigned 
or intended to be assigned.”’ 


STATUTE OF LIMITATION. 

Sec. 5057. “No suit, either at law or in equity, shall be 
maintainable in any court, between an assignee in bank- 
ruptev and a .person claiming an adverse interest touching 
any property or rights of property transferable to or 
vested in such assignee, unless brought within twe years 


—40— 


from the time when the cause of action accrued for or 
against such assignee. And this provision shall not in any 
case revive a right of action barred at the time when an 


assignee is appointed.” 


BANKRUPT LAW—CIRCUIT COURT JURISDICTION. 

Sec. 4979, Revised Statutes U. S. **The several Circuit 
Courts shall have within each district concurrent jurisdic- 
tion with the District. Court of any district, whether the pow- 
ers and jurisdiction of a Circuit Court have been conferred 
on such District Court or not, of.all suits at lawer in equity 
brought by an assignee in bankruptcy against any person 
claiming an adverse interest, or owing any debt to such 
bankrupt, or by any such person against an assignee, - 
touching any property or rights of the bankrupt transfer- 
able to or vested in such assignee.’”’ | 

Under this section there would be no jurisdiction in the 
Circuit Court of asimple equitable suit for an accounting 
and settlement of a partnership, and to establish and re- 
cover a balance due against the bankrupt when such balance 


was not a lien upon property in the hands of the assignee. 


BANKRUPTS’ RIGHT OF ACTION VESTED IN ASSIGNEE. 

Sec. 5046. ** All the property conveyed by the bankrupt 
in fraud of ,his creditors; ell rights in equity, cheses in 
action, patent rights and copyrights; all debts due him or 
any person for his use, and all liens and securities therefor ; 
and all his rights of action for property or estate, real or 
personal, and for any cause of action which he had against 
any person arising from contract or from the unlawful 
taking or detention or injury to the property of the bank- 
rupt; and all his rights of redeeming such property or 
estate; together with the like right, title, power and author- 
ity te sell, manage, dispose of, sue for and receive or de- 
fend the same, as the bankrupt might have had if no assign- 


ment had been made, shall, in virtue of the adjudication in 
bankruptcy, and the appointment of his assignee, but sub- 
. ject to the exceptions stated in the preceding section, be at 
once vested in the assignee.’’ 


ASSIGNEE TO BE SUBSTITUTED AS A PARTY IN ALL SUITS | 
OF THE BANKRUPT. ke 


Sec. 5047. ** The assignee shall have the like remedy to 
recover all the estate, debts and effects in his own name, as 
the debtor might have had if the decree in bankruptcy had 
not been rendered and no assignment had been made. If, 
at the time of the commencement of the proceedings in 
bankruptcy, an action is pending in the name of the debtor 
for the recovery of a debt or other thing which might or 
ought to pass to the assignee by the assignment, the 
assignee shall, if he requires it, be admitted te prosecute 
the action In his own name, in like manner and with like 
effect as if it had been originally commenced by him; and 
if any suit at law or in equity, in which the bankrupt is a 


party in his own name, is pending at the time of the 
adjudication of bankruptcy, the assignee may defend the 
sume in the same manner and with the like effect as it 
might have been defended by the bankrupt.’’ 


EVIDENCE. 
Revised Statutes U. S., 1878: 

Sec. 858: ‘*In the courts of the United States, no 
witness shall be excluded in any action on account 
of color, or in any civil action because he is a party 
to or interested in the issue tried, Provided: tbat, in 
actions by or against executors, administrators or guardians, 
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in which judgment may be rendered for or against them, 
neither party shall be allowed to testify against the other 


as to any transaction with, or statement by, testator, intes- 
tate or ward, unless called to testify thereto by the oppo- 
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site party, or required to testify thereto by the court. In 
all other respects, the laws of the state in which the court 
is held shall be the rulesof decision as to the competency of 
witnesses in the courts of the United States in trials at com- 
mon law, and in equity and adiwiralty.”’ 


CONTRACTS WITH UNTIED STATES. 


Sec. 3757. **No contract or order, or any tntlerest therein, 
shall be transferred by the party to whom such contract or 
order is given to any other party, and any such transfer 
shall cause the annulment of the contract or order trans- 
ferred, so far as the United States are concerned. | 

All rights of action, however, for any breach of such 
contract by the contracting parties, are reserved to the 
United States.”’ 


a 
CLAIMS AGAINST THE UNITeD STATES. 


Sec. 3477. **All transfers and assignments made of 
any claim upon the United States, or of any part or share 
thereof, or interest therein, whether absolute or conditional, 
and whatever may be the consideration therefor, and all 
powers of attorney, orders or other authorities for receiv- 
ing payment of any such claim, or of any part or share 
thereof, shall be absolutely null and void, unless they are 
freely made and executed in the presence of at least two 
attesting witnesses, after the allowance of such a claim, 
the ascertainment of the amount due, and the issuing of a 
warrant for the payment thereof. 


Such transfers, assignments and powers of attorney, 


must recite the warrant for payment, and must be acknowl- 


edged by the person making them before an officer having 
authority totake acknowledgment of deeds, and shall be cer- 
tified by the officer; and it must appear by the certificate 
that the officer, at the time of the acknowledgment, read 


. 


cei $a 


and fully explained the transfer, assignment or warrant of 
attorney, to the person acknowledging the same.”’ 


' COURT OF CLAIMS. 


Revised Statutes U. S., 1878: 


Sec. 1072. The elaimant shall, in all cases, fully set 
forth in his petition, the claim; the action thereon in Con- 
gress,‘or by any of the departments, if such action has been 


had, what persons are owners thereof or interested therein, 


when and upon what consideration such persons became se 


interested; that no assignment or transfer of said claim, or 


of any part thereof, or interest therein, has been made, ex- 


cept as stated in the petition; that said claimant is justly 


entitled to the amount therein claimed from the United 
States after allowing all just cred ts and off-sets ; that the 
claimant, and, where the claim has been assigned, the orig- 


inal and every prior owner thereof is a citizen, has at all 


times borne true allegiance to the government of the Uni- 


ted States, and whether a citizen or not, has not in anyway 


voluntarily aided, abetted or given encouragement to rebel- 
lion against said government, and that he believes the facts 
as stated in the said petition to be true. And the said pe- 
tition shall be verified by the affidavit of the claimant, his 
agent or attorney.”’ 

Sec. 1079. ** No claimant nor any person from or through 
whom any such claimant derives his alleged title, claim or 


’ right against the United States, nor any person interested 
” in any such title, claim or right, shall be a competent wit- 
\ ness in the Court of Claims in supporting the same, and no 
.§ testimony given by such claimant or person shall be used 
' except as provided in the next section.’’ 


The next section, 1080, provides that the court|may, at the 
instance of the attorney for the United States, direct the 
claimant to appear before a commissioner and testify, and his 
testimony may, at the discretion of the attorney for the 
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United States, be read and used as evidence on the trial 


thereof. 

. Sec. 1086. «© Any person who corruptly practices or at- 
tempts to practice any fraud against the United States 
in the proof, statement, establishment, or allowance of 
any claim, or of any part of any claim, against the 
United States, shall ipso fucto forfeit the same to 
the Government; and it shall be the duty of the 
Court of Claims, in such cases, to find specifically that such 
fraud was practiced or attempted to be practiced, and— 
therefore to give judgment that such claim is forfeited to 
the Government, and that the claimant be forever barred 


b 


from prosecuting the same.’ 


CODE OF Iowa, 1873, 


Sec. 3639. «*No party to an action or proceeding, nor any 
person interested in the event thereof, nor any person from, 
through or under whom any such party, or interested person 
derives any interest or title by assignment or otherwise, and 
no husband or wife of any said party or person, shall be ex- 
amined as a witness in regard to any personal transaction or 
communication between such witness and a person at the 
commencement of such examination, deceased, insane or 
lunatic ; against the executor, administrator, heir at law, 
next of kin, assignee, legatee, devisee or survivor of such 
deceased person, or the assignee or guardian of such insane 
person or lunatic; but this prohibition shall not extend to 
any transaction or communication as to which any such ex- 
ecutor, administrator, heir at law, next of kin, assignee, 
legatee, devisee, survivor or guardian shall be examined on 
his own behalf, or as. to which the testimony of such 
deceased or insane person or lunatic shall be given in evi- 
dence.”’ 


STATEMENT. 


This is a controversy between the assignee in bankruptcy 
of Peck, representing the general creditors of the estate, 
numbering fifty-three merchants, manufacturers, bankers, 
and others residing in different parts of the country, with 
proven claims aggregating $53,000, and McLean and Har- 
mon, of Dakota Territory, for a fund now, and, at the time 
of filing the bill in this cause, In possession of the assignee, 
amounting to $35,773.63. The court below decreed the 
fund to Harmon and McLean, the complainants in the bill, 
from which decree the assignee appeals. 

The fund in controversy was collected by the assignee of 
Peck, from the United States, through certain judgments 
rendered in his favor, by the Court of Claims, on May 10, 
1880. | 


These judgments arose out of the following undisputed 
facts: | 

On or about August 16, 1876, Peck entered into a written 
contract with the United States to deliver, prior to June 30, 
1877, certain hay and wood at the Tongue river canton- 
ment, Montana Territory, for the supply of the army at 
that post; and the contract was fulfilled by Peck within 
the time prescribed, so far as he was not prevented from 
fulfilling it by the action of the United States. The United 
States paid him $10,919.37 on October 8, 1877, for which 
he gave his personal receipt, and refused to pay him the 
balance. Therenfter, on November 7, 1877, Peck com- 
menced suit in the Court of Claims against the United 
States, claiming, on account of the hay and wood contract, 
a balance due of $55,005.63. Peck’s attorneys were San- 
born & King, and Mr. Sanborn, as attorney for Peck, veri- 
fied the petition, making oath that the claim sued for had not 
been assigned, or any part thereof, or any interest therein, 
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tw any person as required by the law governing suits in the 
Court of Claims. sib 

~On December 13, 14, 15, 16, 1877, depositions were 
tuken in the cause in the Court of Claims, and among the 
Witnesses who testified at that time for Peck, were the com- 
plainants in the present suit, John A. McLean and Wm. 
Harmon; and each of them testified, under oath, that they 
had no interest, direct or indirect, in the claim, or any part 
thereof, save and except they were creditors of Peck, each 
holding a note of Peck’s. Neither of these witnesses 
would have been competent to testify if they had any in- 
terest in the claim or any part thereof. They testified to 
most material facts tending to establish Peck’s claim and 


everthrow the defence of the United States. While the 


claim was still pending in the Court of Claims, on August 
60, 1878, Peck voluntarily went into bankruptey, in the 
United States District Court for the Southern District of 
lowa, and returned in his schedules that he had assigned 
the claim, due on the contract with the United States, to 
Ed. F. Brownell, trustee, but said nothing about havin; 


— 


commenced suit in the Court of Claims. Peck’s estate was 
deeded to Hobbs, assignee, on September 15, 1878. On 
February 10, 1879, judgment was rendered in the Court of 
Ciaims in Peck’s favor for $45,113.63. Hobbs for the first 
time heard of the pending ef Peck’s suit, shortly after the 
rendition of this judgment. Both Peck and the United 
States appealed from the Judgment, and Hobbs attempted 
to be substituted at October Term, 1879, of the Supreme 
Court. On December 2, 1879, while the appeals were 
pending ip Supreme Ceurt, Peek died, and his administra- 
trix was substituted as claimant in his stead. The Supreme 
Court affirmed the decision of the Court of Claims on the 
appeal of the United States, and added $2,660 on Peck’s 
appeal, and sent the case back to the Court of Claims. 
Hobbs, in that court. then moved to be substituted as 
claimant in her stead, and the court, after full argument, 
ordered that he be substituted, from which order there was 
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no appeal taken and the same became conclusive. And 
Hobbs collected the money on the judgments before the 
present suit was commenced, and paid out to Sanborn & 
King, under the order of the United States District Court 
of Iowa, the sum of $10,000, as he supposed, and as was 
represented by Sanborn & King, for their services and ex- 
penses in prosecuting Peck’s case in the Court of Claims, 
and the Supreme Court. Hobbs never heard of the claim 
of anyone to the Peck judgments or the fund arising there- 
under, except so far as he was informed by Peck’s sche- 
dules In bankruptcy, and the affidavit of Mrs. Peck, filed in 
the Supreme Court and Court of Claims, resisting Hobbs’ 
substitution as claimant, both of which referred only to 
the assignment to Ed. F. Brownell, of date November 13, 
1877, which Hebbs was advised was illegal and void. 

Hobbs, as assignee, has incurred liabilities for expenses 
and services of attorneys in recovering the fund which, with 
a reasonable allowance for his own services, undisputably 
exceeds $10,000, 

The complainants claim the fund as assignees, legal or- 
equitable, of Peek’s contract and claim— 

Ist. By an alleged partnership agreement, dated August 
19, 1877. 

2d. By the alleged Harmon and Sanborn & King pow- 
ers of attorney, and Brownell power of attorney and as- 
signment, dated respectively November 4, 1876, March 8, 
1877, and November 13, 1877. 

od. And by reason of their advancements of moneys te 


enable Peck to fulfill his contract. 


There is no proof in the record of the continued existence 
of the partnership except by the testimony of the complain- 
ants themselves. Nor is there any proof of their advance- 
ments except by their own testimony—except Peck’s notes 
of July 20, 1877. The signing of the partnership agree- 
ment is proved by the subscribing witness, but in ne other 


way except by complainants’ own testimony. Its delivery 


ee 


is not proved, except by complainants’ testimony. The 
non-existence of the partnership is proved; that is, it was 
never consummated or was abandoned or settled. 

Ist. By the power of attorney to Harmon, which does 
not mention it. | 2 

2d. By the power of attorney to Sanborn & King, which 
does not mention it. 

od. By the power of attorney and assignment to Brownell, 
which does not mention it; but the assignment expressly 
says that Peck owes them for advancements. 

4th. By the two notes of Peck—one to Harmon and one 
to McLean—of July 20, 1877, promising to pay them out 
of moneys coming from the claim for advancements, and 
which are presumptive evidence of a settlement of all mat- 
ters at that time, and conclusively so unless rebutted. 

oth. By the affidavit of John B. Sanbern to Peck’s peti- 
tion in the Court of Claims, which states that no one except 
Peck has any interest in the claim. 

6th. By the several oaths of Harmon and McLean, in the 
Court of Claims, in which they each swore that they have 
no interest in the claim, or any part thereof, directly or 
indirectly, except as creditors holding notes. 

‘th. By the fact that McLean and Harmon offered them- 
selves as witnesses in the case, in the Court of Claims, 
when, if they had been interested in the claim to any extent, 
or, as they now assert, to the full amount thereof, they 
would have been disqualified to testify by the plain pro- 
visions of the statute. 

8th. By Peck’s schedule in bankruptey, which says the 
claim has been assigned to Brownell, trustee, to secure the 
claims of McLean and Harmon, and others. 

9th. By Sanborn’s testimony in this case, who says he 
never heard of the plaintiff's partnership agreement until 
July, 1880, though he was the counsel of Peck and McLean 
and Harmon in the prosecution of the claim continuously, 
from March, 1877. | 
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10th. By Brownell’s testimony in this ease, who says 
that Peck told bim he owed MeLean and Harmon for ad- 
vances and desired to secure them, but never mentioned 
them as partners. 

llth. By Peck’s letter to McLean, saying he had secured 
them for advances. 


The testimony of the complainants was objected to as 
incompetent, and we shall endeavor to demonstrate in our 
brief and argument that they were incompetent witnesses, 
as to any transactions or conversations with Peck, under 
the laws of Congress and of the State of lowa.. 

The testimony shows that McLean and Harmon, as credi- 
tors of Peck, in connection with Peck, employed Sanborn & 
King to proseeute Peck’s case in the Court of Claims, and, 
after Peck’s death, to resist the suystitution of Hobbs, 
assignee, as Claimant. The propositions in detail on 
which defendant relies to reverse the decree below and 
obtain a decree in his favor, will be found set forth in 
his assignment of errors, brief and argument hereinafter 
set out. 


ASSIGNMENT OF ERRORS. 
1. The court below erred in entering the decree rendered 
in this cause in favor of the complainants. 
2. The court below erred in not rendering a decree for 
the defendant. 
3. The court below erred in not holding that it had no 
jurisdiction and that Peck’s administratrix was a necessary 


party. 


4. The court below erred in not excluding the testimonv 


of the complainants, as they were incompetent witnesses, 
because the bankrupt was dead at the time the testimony 


was taken. 


5. The court below erred in permitting the complainants 
to testify to conversations and transactions with the 
bankrupt, because he was dead at the time the testi- 
mony was taken, and they were not competent to testify 
as to such Conversations and transactions. 


‘6. The court below erred in not holding the complainants 
concluded and estopped from asserting title to the fund, 
by their testimony given to the Court of Claims, in the suit 
of the bankrupt against the United States, wherein the 
fund in question was recovered, to the effect that they had 
no interest direct or indirect in the claim sued on. 


7. The court below erred in not holding the complain- 
ants concluded and estopped from asserting title to the 
fund, by reason of allegations contained in the petition of 
Peck, filed in the Court of Claims, and the affidavit of 
his and their counsel thereto, that the claim sued or any 
interest therein, had not been assigned or transferred. 


8. ‘he court below erred in not holding that the com- 
plainants were concluded and estopped from asserting title 


to the fund, by reason of having offered themselves as wit- 
nesses in the suit of Peck against the United States, in the 
Court of Claims, whereas, if they had an interest in the 
claim, they were by the law of the United States pro- 
hibited from testifying in said cause on behalf of the claim- 
ant. 


; 9. The court below erred in not holding that the Com- 
plainants were concluded and estopped by the final decision 

y of the Court of Claims (which was not appealed from ) 
substituting the assignee of Peck, as plaintiff in the case in 

y that court, and adjudging the money to belong to him. 

t! 


10. The court below erred in not holding the com- 
plainants barred by the statute of limitations, as same was 
commenced for an accounting and settlement of the alleged 
co-partnership affairs, more than two years after the ap. : 


pointment of assignee and assignment in bankruptey. 


141. The court below erred in construing the alleged part- 
nership agreement and powers of attorney and assignment 


as transferring any interest in the contract or claim with ae 


= 


the United States. 


12. The court below erred in finding the alleged partner- 


ship agreement still in foree, or was ever in force between 


the parties thereto, as the testimony shows the contrary to 
the fact. 


13. The court below erred in not finding said alleged 


partnership contract, to be illegal and void, so far as It at- 


tempted to transfer any interest in the contract, and pro- 


hibited by sections 3477 and 3737, Revised Statutes of the 
United States. “t 


14. The court below erred in not holding each and all of 


‘ the alleged assignments of Peeck’s contract and claim 


— 


illegal and void, and prohibited by section 3477, Revised 
Statutes of the United States. 


15. The court below erred in not allowing the assignee, 


for his services, expenses and attorney’s fees, in recovering 
the fund in the Court of Claims, fromthe United States. 


16. The court below erred in not finding for assignee on 
his cross-bill. 


HH 
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BRIEF. 


1. Peck’s claim passed to assignee under the assignment 
in bankruptcy, and assignee was properly substituted in 
Peck’s case in Court of Claims. (See sections 5044, 5045, 
5046, 5047, Rev. Stat., U. S.) | 

Herndon v. Wallace, 9 Wallace, 664. 
Knox v. Exchange Bank,’12 Wallace, 379. 
Person’s Case, 8th Court of Claims, 545. 
Erwin v. United States, 97 U. S., 592-397. 
Phelps v. McDonald, 99 U. S., 298. 
Peck’s Case, Court of Claims. 

2. The Unites States Circuit Court has no jurisdiction of 
this case, unless the complainants have an interest in the 
fund. (Section 4947, Rev. Stats.) 


3. On complainant’s theory, the administratrix of Peck 
is a necessary party to this suit. 
MeKaig v. Hebb, 42 Maryland, 227. 


4, The partnership agreement and powers of attorney and 
Peck’s notes can be construed not to pass any interest, legal 
or equitable, in Peck’s contract and claim. 
| Wright v. Ellison, 1 Wallace, 16. 

Trist v. Child, 21 Wallace, 441 ef seg. 


5’. The alleged partnership agreement and assignments are 
illegal, null, and void as to passing any interest in Peck’s 
contract or claimas between assignor and assignee, and also 
as between United States and assignee. (Sections 3477 and 
5737 Rev. Stats. ) 

Trist v. Child, 21 Wallace, 441. 

U.S. v. Gillis, 95 U.S. 407. 

Spofford v. Kirk, 97 U.S. 484, ef seq. 
Wanless v. U. S., 6 Ct. of Claims, 123. 

Sst. Paul R. R. Co. v. U. S., 112 U.S. 733. 
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Flint & Pere Marquette R. R. Co. v. U. S., 112 U. 

‘ S. 761. 

Billings v. O’Brien, 45 Howard (N. Y.) Practice, 
a92. 

Work v. Bosworth, 61 Wisconsin, 78. 

Mellison v. Allen, 50 Kansas, 382. 

6. The sworn testimony of complainants in the Court of 
Claims that they had no interest in Peck’s contract, and 
the verification of their attorney to their petition in that 
case, were solemn admissions of record which, in the ab- 
sence of testimony or pleading that they were made through 
mistake or under misapprehension, become conclusive. 

2 Wharton on Evidence, §1110. 

1 Greenleaf on Evidence, §§204, 205, 206. 
Mulligan v. [. C. Ry. Co., 36 Ia., 181, 190. 
Marsh v. Mitchell, 26 N. J. Eq., 497. 
Gridley v. Conner, 4 La. An., 416. 

Denton v. Erwin, 5 zd., 18. 

Edson v. Freret, 11 id., 710. 

7. Such testimony and such verification operate as an 

estoppel. 
1 Greenleaf on Ev., §204. 
Revised Statutes U.S., §§1079, 1072, 3737. 
Branson v. Worth, 17 Wal., 32. 
Stowe v. U.S., 19 ¢d., 13. 
Stagg v. Ins. Co., 10 td., 589. 
U.S. v. Bank of Metropolis, 15 Pet., 377. 
Bank of Pittsburg v. Neal, 22 How., 96. 


8. As impeaching testimony, the evidence of complain- 
ants in the Court of Claims destroys their credibility as 
witnesses. 

1 Greenleaf on Ev. §462. 

1 Wharton on Ev. §§412, 551, et seq. 
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The Santissima Trinidad, 7 Wheat. 283, 339. 
Starkie on Evidence (9th ed.) §873, 
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Staffer v. State, 15 Ohio St. 47, 55. 
Paulette v. Brown, 40 Mo. 52. 
State v. Mix, 15 Mo. 153. 
Hargraves v. Miller, 16 Ohio, 338. 
Burbaker vy. Taylor, 76 Pa. St. 83. 
9. Under general principles of law the oaths of cum- 
piainants without corroboration are insufficient to prove 
any transaction with Peck, who is dead. | | 
1 Wharton on Ev. §466, 467. 


10. Complainants were incompetent witnesses under 
Sec. 858 of the Revised Statutes.” Assignees in bankruptcy 
are within the intent of this statute as if fully written 
therein. 

Crocker v. National Bank, 4 Dillon, 399. 
Darby’s Trustee v. Boatman’s Saving Inst., 18 Wal. 


Oto. i 
Tiffany v. National Bank, 7d. 408. . 


Hogan v. Page, 2 id. 605. 
Carpenter v. Rannels, 19 Wal. 138. 
Bishop on Stat. Crimes, (2d Ed.) Sec, 189, 190, 190 
a, 190 b, 212, 213, 243, 112, 1105. 
1 Blackstone Com. 87-91. 
Bacon’s Abridg, Stat. 1. 
1 Swift’s Digest, pp. 11-13. 
*  Potter’s Dwarris on Stat. pp. 47, 51, 67, 121, 146, 
174, 264. 
Sedgwick Stat. and Const. Law, pp. 225, 246. 
Cooleys’ Constitutional Limitations, 188. 
9 Bacon’s Abridg, (Ed. 1876) 248. 
Eysten v. Studd, Plowden, 467. 
Stowell v. Zineh, ad. 353 a, 366. 
U.S. v. Freeman, 3 How. 556, 565, 
Hammond v. Webb, 10 Mod. 281. 
Atchison v. Everett, Cowp. 382, 391. 
Entick v. Carrington, 19 How. St. Tr. 1060. 
Reg. v. Collingwood, 12 Q. B. 681, 687. 
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Bridge v. Parsons, 3 B.& S. OS2. 
> 


U.S. v. Mattock, 2 Sawyer, 148. 

Decatur Bank v. St. Louis Bank, 21 Wal. 294. 
Miller v. Solomon, 7 Exch. 470. 

Allison. v. Brookshire, 38 Tex. 19%. 

Pensacola Tel. Co. v. W.U. Tel. Co., 96 U.S., 17. 
Wis. Tel. Co. v. City of Oshkosh, 21 N. W. Rep., 

SYS. 

Att'y Gen. vy. Edison Tel, Co., L. R. 6 Q. B. Div., 
| 244. 

lowa Tel. Co. v. Board, ete., 25 N. W. Rep., 155. 
Silver v. Ladd, 7 Wal., 219. 

U.S. v. Amedy, 11 Wheat, 592. 

Beckham v. Drake, 2 H. L. Cas., 640. 

11. Under the Iowa Statute, complainants could not 
testify as to communications and transactions with Peck. 

Code of Lowa, 1575, See. 3639. 

Williams v. Brown, 45 Ia., 102. 

Burton v. Baldwin, 61 7d... 283. : 

Bank v. Owen, 52 id. 107. 

Smith v. Johnson, 45 7d. 508, 

Van Zandt v. Cramer, 60 id. 424. 

Conn. Life Ins. Co. v. Trust Co., 112 U. S., 250. 
U.S. v. Baretield, 23 Fed. Rep., 136. 

Lueas v. Brooks, 18 Wal., 456. 


Packet Co. v. Clough, 20 ¢d/. 528. 


12. The judgment of the Court of Claims in Peck’s suit, 
and the order substituting Hobbs, is res adjudicata. 
| Greenleaf on Ev., $955. 
sigelow on Estoppel (3d ed.), 59. 
Stoddard v. Thompson, 31 Ia., 82. 
Davis vy. Melburn, 4th ¢d/., 246. 
McNamee v. Morland, 26th ¢d/., 97. 
Freeman on Judgments, §§174, 175. 
Conger v. Chileote, 42 Ta., 18. 
Chicago v. Robbins, 2 Black, 418: 4 Wal., 657. 
Cromwell y. Sac Co., 94 U. S., 351. 


13. Complainants’ right of action is barred by the statute 

of limitations. 
Revtsed Statutes, U. S., see. 5057. 
Q)zeas v. Johnson, 4 Dal., 434. 
Bank v Carrollton, 11 Wal., 624. 
Vinal v. W. Va. Oil Co., 110 U. S., 2105. 
Meritiweather v. Harderveau, 51 Texas, 436. 
Parsons’ Partnership (3d ed.), §§286, 469. 
Collier oa Part. (6th ed., Wood), §§101, 109. 
2 Story’ Eq. Jur., §1245. 
Case v. Beauregard, 99 U. S., 119. 
McClung v. Capehart, 24 Minn., 171. 
Bailey v. Wier, 21 Wal., 342. 
Ballv. KR. & N. W. Ry. Co., 62 Ia., Tol. 
Keuhler v. Foster, 25 Ohio St., 27. 
La Forge v. Jayne, 9 Pa. St., 410. 
R. R. Co. v. Bvers, 31 td., 22. 
Morrison’s Admr. v. Mullen, 54 ¢d., 12. 
Codman v. Rogers, 10 Piek, 112. 
Palmer v. Palmer, 36 Mich., 488. 


14. The assignee is entitled in anyevent to have compen- 


sation from the fund for services, expenses and attorneys’ 


fees. 
Trustees v. Greenough, 105 U.S., 527. 
Central R. R. v. Pettus, 115 U. S., 116. 
The assignee is entitled to recover on his cross bill. 
Complainants have no standing in a court of equity. 
Maguire v. Corwin, 101 U.3S., 111. 
1 Wharton on Contracts, $340. 
Irwin v. Milliar, 110 U. S., 499. 
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ARGUMENT. 


ASSIGNEE’S RIGHT AND DUTY TO COLLECT THE FUND. 


As Peck’s claim passed under the assignment in bank- 


-ruptey, it was not only the right’ but the duty of the 


assignee to assert his title thereto and to recover the fund as 
he did. If he had failed to do so he would have disobeyed 
the plain requirements of the bankrapt law and would have 
been liable on his bond. So far as the assignee was advised, 
no adverse claim was asserted to Peck’s claim, except under 
Brownell’s power of attorney and assignment, made Novem- 
ber 13, 1877, long after the claim had arisen and after suit 
brought, and such assignment was illegal and an absolute 
nullity, as had been held by repeated decisions of this court, 
which will be hereinafter referred to and quoted from at 
length. 


JURISDICTIONAL QUESTION. 

~The Circuit Court has no jurisdiction, unless complain- 
ants have an interest in the fund. <A suit to establish a 
debt against the assignee by an accounting and settlement 
of the partnership affairs might be maintained in the proper 
court, if not barred by the statute of limitations. The 
Circuit Court of Lowa has no jurisdiction of this case arising 
out of the citizenship of the parties, for complainants are 
not citizens of any state, but of Dakcta Territory. 

The only statute under which jurisdiction can possibly be 
sustained is Section 4979 Rev. Stat. U. S., ante, p. 40, and 
that confines the jurisdiction of the Circuit Court to such 
suits against the assignee as touch the property and rights 
of the bankrupt transferable to or vested in such assignee. 


PECK’S ADMINISTRATRIX A NECESSARY PARTY. 

On the theory of the complainants’ bill, the administra- 
trix of Peck is a necessary party to this suit. 

Were she a party, then the complainants could not testify 
under the express letter of the statute, See. 858, R. S. 
United States. In McKaig v. Hebb, 42 Maryland, 227, it 
was held **that a suit by surviving partners for an account- 
ing and settlement could not be maintained without making 
the executors of the deceased partner parties to the suit.’’ 
On the theory of the bill if Peck was living, the legal title 
to the fund would be in him and he would therefore be a 
necessary party. He being dead, his administratrix is a 
necessary party. If there is an absence of a necessary 
party the decree was wrongfully rendered and same 


should be reversed. 


CONSTRUCTION OF ALLEGED PARTNERSHIP AGREEMENT. 


This agreement does not purport on its face to convey an 


Pv 


interest in Peck’s contract, or the claim to arise thereunder, 
but such is claimed to be its effect. It can be given a 
construction that will not make it illegal, by construing it to 
mean that no interest, at law or in equity, to the contract 
or claim was intended to pass thereby, but that the agree- 
ment as to profits and losses was to rest in the personal 
obligations of the partners to each other without reference . 
to any lien or transfer on the government contract or claim. 
That this is not a strained construction, will be evident froma 
reference to the cases of Wright v. Ellison, 1 Wallace, 16, 
and Trist v. Child, 21 Wallace. As pertinent to this prop- 
osition, we call particular attention to this last case. 

In Trist v. Child, 21 Wallace, 441, e¢ seq. the plaintiff 
brought suit in equity to enjoin the defendant from receiv- 
ing certain money due him from the United States Tr 2asUry, 
until he had complied with bis agreement with plaintiff, to 


—bh0— 


pay twenty-five per cent of that sum for professional ser- 


vices, rendered in procuring the passage of the act of Con- 
gress appropriating the money. The agreement was that the 
attorney was to-receive twenty-five per cent. of all that was 
recovered, 

The Court held that such agreement did not operate as 
an equitable assignment, and further, if it did it was void, 
as in conflict with act of Congress, prohibiting assignment 
of claims, Sec. 3,477. |. The Court said (p. 447): 

‘Tt is well settled that an order to pay a debt out of a 
particular fund belonging to the debtor, gives to the credi- 
tor a specific equitable lien on the fund, and binds it in the 
hands of the drawee. A part of the particular fund may 
be assigned by an order, and the payee may euforce pay- 


‘ment of the amount against the drawee: But a mere agree- 
‘ment to pay out of such fund is not sufficient. Something 


more is necessary. There must be an appropriation of the 
fund pro tanto, either by giving an order, or by transferring 
it otherwise, in such a manner that the holder is authorized 
to pay the amount directly to the creditor, without the further 
intervention of the debter. . 

‘* Viewing the subject in the light of these authorities, 
we are brought to the conclusion that the appellee had no 
lien upon the fund here in question. The understanding 
between the elder Child and Trist was a personal agree- 
ment. It could in nowise produce the effect insisted upon. 
For a breach of the agreement, the remedy was at law, not 
in equity, and the defendant had a constitutional right toa 
trial by jury. If there was no lien, there was no jurisdic- 
tion in equity. | | | 

«There is another consideration fatally adverse to the 
claim of lien. The first section of the act of Congress of 
February 26, 18535, declares that all transfers of any part 
of any claim against the United States, or of any interest 
therein, whether absolute or conditional, shall be absolutely 
null and veid, unless executed in the presence of at least 
two attesting witnesses after the allowance of such claim 
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the ascertainment of the amount due, and the issuing 
of a warrant therefor! That the claim set up in 
the bill tu a specific part of the money appropriated is 
within this statute is too clear to admit of doubt. It would 
be a waste of time te discuss the subject.”’ 


| If the partnership agreement was in existence ( which we 
7. deny) when Harmon and McLean testified in Peck’s case 
: that they had {ro interest, direct or indirect, in the claim, 
Egg and when Sanborn swore to the petition and McLean and. 
Harmon were offered as witnesses, all of the parties must 
have construed it as not passing any interest, legal or equi- 
table, in the contract or claim. | 


CONSTRUCTION OF NOTES OF PECK OF JULY 20TH, 1877. 

The case of Trist v. Child above cited is conclusive that 
the notes of Peck to McLean and Harmon in evidence did 
did not operate as assignments, legal or equitable, of Peck’s 
claim. They were simply promises to pay out of the fund. 


CONSTRUCTION OF POWERS TO HARMON, SANBORN & KING 
AND BROWNELL. 

These powers do not on their face purport to be more 
than simple powers. The one to Sanborn & King is 
attempted to be made irrevocable for an expressed purpose, 
only to secure them for services and expenses as attorneys 
-\ rendered and to be rendered. 

) The Harmon power was dated Nov. 4th, 1876, that of 
Sanborn & King March 8th, 1877, and of Brownell Noy. 
13th, 1877. Cotemporaneously with the Brownell power, 
Peck executed to him an assignment of his claim against 
the United States. The Brownell power and assignment, if 

) legal, amounted to a revocation of the previous powers— 


but the assignment was illegal and void. 
r McLean, Harmen and Peck must have understood that 
| the powers and assignment were void or revoked, and so 
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treated them, otherwise they would not have had Sanborn 
swear as he did to the petition, nor offered McLean and 


Harmon as witnesses in Peck’s case, nor would McLean and: 


Harmon have testified to having no interest, direct or indi- 
rect, in Peck’s claim. 

It may be true that a Government contractor can enter 
into lawful contracts with others to aid him in carrying out 
his contracts, but in such case the assisting parties must look 


to his personal responsibility gr such outside security as he 


can, give, and not to ‘the contract, or claim arising there- 
under. The contractor can make no lawful arrangement 
by which any interest in the Government contract, or claim 
arising ynder it, can be transferred at law or inequity. The 
avowed purpose of the Jegislation of Congress was to pro- 
hibitjust such dealings. This will be made manifest by the 


authorities cited in the brief and in the next subdivision of . 


this argument. 


ILLEGALITY OF ALLEGED PARTNERSHIP CONTRACT AND POWERS 


AND ASSIGNMENTS. 


The Statutes of the United States, on wise grounds of pub- 
lic policy, prohibit and make illegal the assignment of any 
Government contracts or claims against the Government. 
McLean and Harmon trace their title to the fund through 
illegal contracts. Without the aid of sach contracts they 
have no claimto the fund. If the illegal contracts through 


which they claim are upheld by this court, then we have this 
result: The laws of Congress are subverted and over- 


thrown insteadof upheld. Itis a fundamental principle of 
English and American law, that’ no person can recover in 
a court of justice when his right to recover depends upon 
the upholding and enforcement of an illegal contract. 

The specific sections of the Revised Statutes prohibiting 
and making illegal all transfers of Government contracts 
and claims, or any part thereof, or interest therein, are 
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§ 3737 and § 3477. They are hereinbefore set out in full. 
Let us consider them. 

The first clause of section 3,737, is a_ prohibition 
against the transfer of the contract, by the party to whom 
such contract or order is given to any other party ; and the 
second clause provides that such transfer shall cause the 
annulment of the contract or order transferred, so far as the 
United States are concerned. The first clause is in no way 
limited by the second. The first clause pertains to the con- 
tract of transfer, and the second clause declares what effect 
such transfer shall have upon the contract or ordertransferred, 
and anouls the same so far as the United States are concerned. 
The remaining part of the section reserves all rights of action 
to the United States for the breach of any such contract. 
Without the second clause the contract would be in full force, 
binding on the United States and the contractor, and the 
transfer alone would be null and void. This section, there- 
fore, when properly construed, means: first, an absolute 
prohibition against transferring the contract or order, or 
any part thereof, or interest therein by the contractor to 
any other party; and sach contract of transfer, being thus 
prohibited, is necessarily null and void. Such contract of 
transfer, being thus illegal, no rights can be acquired under 
jt either against the United States or against the assignor. 
See Spofford v. Kirk, 95 U.S. post. The statute, how- 
ever, does not stop here—it is not content with making the 
contract of transfer illegal, but goes further and says that 
the effect of the transfer not only affects the contract 
of transfer, but goes further and forfeits, and annuls 
the’ contract or order transferred. That is, the United 
States is absolved from all obligation on the contract to 
the original contractor, either to pay for what may have 
been done, or to permit the contract to be further carried 
out by the centractor. 

In Wanless v. United States, 6th Court of Claims, Re- 
ports, p. 123. 

The Court (Loring J.) in the opinion, discussing the con- 
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struction of the act of July 17th, 1862 (See. 3,737,) 
and its effect on the assignment, and the contract, say : 
‘¢This transfer by Wanless (assignor and original con- 
tractor) to Gill (assignee ) annulled the contract therefrom, 
so that there could be neither a performance of it, nor any 
act 17th July, 1862, (12 Stat. L. p. 596) expressly prohibits 
any transfer of a contract or order by the party to whom 
it is given, and then provides that such transfer shall, in the 
words of the statute, **cause the annulment of the contract 


right of action upon it against the United States; for the 


so far as the United States are concerned.”’ 


‘*This is imperative and absolute, and necessarily bars any 
action against the United States by the assignor, for it pre- 
vents as tothem any right or interest in the contract from 
vesting in him. It was contended for the claimant that, as 


the proviso reserved a right of action on the contract to the 


United States’ it made the contract voidable as distinguished 
from void; and that the United States had acted on the 
contract, and thereby affirmed it. But the enacting clause 
of the statute does not provide that the transfer of the con- 
tract shall make it void, but that it shall cause its *‘‘annul- 
ment as against the United States,”’ 
phrase it precludes as against'them any implication of the 


and by this peculiar 


distinction between void and voidable. The proviso is as 
follows: ‘Provided that all rights of action are hereby re- 
served to the United States for any breach of the contract 
by the contracting party or parties.’’ This does not re- 
serve to the United States any right of action against the 
assignee, and it in no way relates to him or qualities the 
action of the statute as to him. And it does not contem- 
plate, or suggest, a transfer of rights which the enacting 
clause of the statute forbids and precludes. It in express 
terms is confined to the contracting party and, as to him, it 
js in legal effect a termination of the contract to which he 
ugrees by entering into that, and by which if he does that 


which the statute prohibits, he is, as the wrong doer, to for- 
feit his rights under the contract, and the United States, 
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as the injured party, are not to lose their remedy. And the 
effect of the proviso construed with the enacting clause of 
the statute, is to make the transfer of the contract a breach 
of it, and this is done because otherwise the contracting 
party might, by transferring the contract, and thus in the 
words of the enacting clause causing its annulment, dis- 
charge himself of all liability. And it is observable that 
the statute annuls, not the transfer only, but the contract 
itself. Had it annulled the transfer only, it would have 
prevented the assignment, but left to the contractor his 
rights under the contract as well as his obligations. But 
by annulling the contract it precludes its transfer, and at 
the same time destroys the rights of the contractor as 
against the United States, and thus punishes him for his 
violation of the statute. 

Between individuals it is as a general proposition true 
that a contract annulled as to one party, is annulled as to 
both. But that is no reason, and there is no reason why 
a public statute may not for public policy forfeit the rights 
of a contractor for his violation of law, and yet reserve to 
the Government their remedy for any injury resulting to 
them. 

And when a contract is annulled, as toany action, by the 
contractor, he can transfer no rights under it. And it is 
certain that no action of the oflicers of the Quartermaster 
Department can restore vitality. to a contract expressly 
annulled by act of Congress. All that any action of such 
officers could do, would be to make a new contract with the 
assignee for what was done by him. And if in this case 
any such contract was made with Mr. Gill, it is shown by 
the evidence to have been fully performed with the United 
States.”’ 

In St. Paul R. R. Ce. v. United States, 112 U. S., 733; 
et seq., it was held that a voluntary transfer of a claim 
against the United States, by mortgage, was prohibited by 
section 3477; and also that a like transfer of a contract 
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with the United States was prohibited by section 3737. 
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The plaintiff claimed title to the claim sued for, through 
a purchase at a judicial foreclosure sale of the property 
of another company. ‘The mortgage foreclosed was dated 
January 1, 1869, and covered property then owned and to 


be acquired in the future. 


The old railroad company made a contract for carrying 
the mail, October 8, 1875, and the plaintiff claimed to have 
succeeded to the rights of ‘the old company, through the 
mortgage and foreclosure sale thereunder. The cuurt in 
discussing the case said (p. 760) : 

‘© That part of its claim for services, rendered prior to 
the saleby the Lake Superior and Mississippi River Rail- 
road Company, fall within the prohibition of the Revised 
Statutes, section 3477, which provides that ‘All transfers 
and assignments made of any claim upon the United States, 
or anv part or share thereof, or Interest therein, whether 
absolute or conditional, and whatever may be the consider- 
ation therefor, and all powers of attorney, orders or other 
authorities for receiving payment of any such claim, or any 
part or share thereof, shall be absolutely null and void, un- 
less they are freely made and executed in the presence of 
at least two attesting witnesses, after the allowance of 
such a claim, the ascertainment of the amount due and the 
issuing of a warrant for the payment thereof.’ ”’ 

“In Erwin v. The United States, 97 U. S., 592, it was 
held that an assignment by operation of law to an assignee 
in bankruptcy was not within the prohibition of the statute ; 
and in Goodman v. Niblack, 102 U.S., 556, a voluntary 
assignment by an insolvent debtor, for the benefit of cred- 
itors, was held valid to pass the title to a claim against the 
United States. But, in our opinion, the present case is not 
within the principle of these exceptions, but falls within 
the purview of the prohibition. It is a voluntary transfer 
by way of mortgage for the security of a debt, and finally 
completed and made absolute by a judicial sale. 

‘‘If the statute does not apply to such cases it would be 
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* 
difficult to draw a line of exclusion which leaves any place 
for the operation of the prohibition (p. 737). 
‘* So the transfer, by the same proceeding, of the contract 
itself, so as to entitle the assignee to perform the service 


and claim the compensation stipulated for, is forbidden by 


Revised Statutes §3737, which provides that no contract or 
order, or any interest therein, shall be transferred by the 
party to whom such contract or order is given to any other 
party, and any such transfer shall cause the annulment of 
the contract or order transferred, so far as the United States 
are concerned. 

‘**The explicit provisions of this statute do not require 
any comment. No explanation could make them plainer.”’ 

See to same effect Flint and Pere Marquette R. R. Co., 
112 U. S., 761. 

Section 3477 was before this court in the leading ease, 
United States v. Gillis, 95 U. S., 407, e¢ seg., where it was 
held ** thai Sec. 3477, Revised Statutes, embraced and pro- 
hibited the assigument of every claim against the United 
States, however arising, of whatever nature, and wherever 
and whenever presented. ”’ 

It is contended in the case at bar that the partnership 
aoreement operated, first, to transfer Peck’s contract; and, 
second, to transfer any claim under the contract as it 
should arise. The transfer of the contract is prohibited by 
Section 3737, and of any claim thereunder by Section 5477. 

The assignments of the claim by the Harmon, Sanborn 
& King and Brownell powers and the Brownell as-ignment, 
are prohibited and made illegal by Section 3477. 

In Spofford v. Kirk, 97 U. S., 484, ef seg., the owner 
of a claim against the United States gave orders on his 
attorneys, who were prosecuting the claim, and the attor- 
neys accepted such orders.. Afterwards the treasury war- 
rant for the claim was issued and delivered to the attorneys, 
and the owner refused to admit the validity of the orders, 


and suit was brought in equity by the holder of the orders 
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against the attorneys and the owner of the warrant, to 
enjoin him from receiving, and his attorneys from deliver- 
ing, the warrant until the orders were paid. 

The court held, that while the orders were scitalihi 
assignments, yet they were null and void—not ouly as 
between the assignee and the United States, but as between 
the assignor and the assignee. We quote a portion of the 
opinion of the court (p. 488): | 

‘We are brought then to the inquiry whether such an 
assignment of a claim against the United States, made be- 
fore the claim has been allowed, and before a warrant has 
been Issued for its payment, has any validity, either in law 
or in equity. Theact of Congress, approved Feb. 26, 1855, 
(10 Stat. 170,) entitled, an act to prevent frauds upon the 


treasury of the United States, re-enacted in Sec. 3,477 of 


the Revised Statutes, declares that all transfers and assign- 
ments thereafter made of any claim upon the United States, 
or any part or share thereof, or interest therein, whether 


tbsolute or conditional, and all powers of attorney, orders . 


or other authorities for receiving payment of any such 
Claim, or any part or share thereof, shall be absolutely null 


and void, unless the same shall be freely made and executed 


in the presence of at least two attesting witnesses after the 
allowance of such claim, the ascertainment of the amount 
due, and issuing of a warrant for the payment thereof. 
It would seem to be impossible to use language more com- 
prehensive than this. It embraces alike legal or equitable 
assigninents. It includes powers of attorney, orders or 


other authorities for receiving payment of any such claim 


or any part or share thereof. It strikes at every deriva- 
tive interest, In whatever form acquired, and incapacitates 
every claimant upon the government from creating an 
interest in the claim in any other pa himself.”’ 

In United States vy. Gillis(95 U. 407), wehad ocea- 
sion to examine this act. We then esr a that it em- 
braced every claim against the United States, however 
arising, of whatever nature, and wherever and whenever 


& 
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presented. We had not, however, before us the precise 
question which is here presented. That was the case of a 
suit by the assignee of a claim in the Court of Claims. We 
held he could have no standing there. We held also that 
such an assignee could not prosecute the claim inany court, 
or before the Treasury Department, against the govern- 
ment. We were not called upon to decide whether sueh 
assignments were invalid as been the assignoy and the 
assignee. But, if after the claim in this case was allowed, 
and the warrant for its payment was issued in the claim- 
ant’s name, as it must have been, he had gone to the 
Treasury for his money, it is clear that no assignment he 
might have made, or order he might have given, before the 
allowance, would have stood in the way of receiving the 
whole sum allowed. The United States must have treated 
as a nullity any right to the claim asserted by others. It 
is hard to see how the transfer of a debt can be of no force 
as between the transferee and the debtor, and yet effective 
as between the creditor and his assignee to transmit an 
ownership of the debt, or create a lien upon it. Yet if 
that might be—and we do not affirm or deny it—the ques- 
tion remains, whether the act of congress was not intended 
to render claims against the government inalienable alike in 
law and in equity, for every purpose, and between all par- 
ties. ‘The intention of Congress must be discovered in the 
act itself. It was entitled ‘An Act to Prevent Frauds upon 
the Treasury of the United States.’ It may be assumed, 
therefore, that such was its purpose. What the frauds 
were against which it was intended to set up a guard, and 
how they may be perpetrated, nothing in the statute in- 
forms us. We can only infer from its provisions what the 
frauds and mischiefs had been, or were apprehended, which 
led to its enactment. One, probably, was the possible 
presentation of a single claim by more than a single claim- 
ant, the original and his assignee, thus raising the danger of 
paying the claim twice,or rendering necessary an inquiry into 
the validity of an alleged assignment. Another anda greater 
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danger was the possible combination of interests and influ- 
ences in the prosecution of claims which might have no 
real foundation, of which the facts of the present case 
afford an illustration. Within our knowledge there have 
been claims against the government, interests in which have 
been assigned to numerous persons, and thus an influence 
in support of the claim has been brought into being which 
would not have existed had assignments been impossible. 
We do not say that the passage of the act was induced by 
these considerations. It is enough that frauds or wrongs 


upon. the treasury were possible in either of these ways, and 


it may be that congress intended to close the doors against 
both. ILowever that may be, the language of the act is too 
sweeping and positive to justify us in giving it a limited con- 


struction. We cannot say when the statute declares all 


transfers and assignments of the whole of a claim, or any 
part or interest therein, and all orders, powers of attorney, 
or other authority for receiving payment of the claim, or 
any part thereof, shall be absolutely: null and void, that 
they are only partially null and void, that, they are valid 
and effective as between the parties thereto, and only in- 
valid when set up against the government.”’ ‘It follows 
that, in our Opinion, the aceepted order under which the ap- 
pellant claims gave him no interest in the claim of the 
drawer against the United States, and no lien upon the 
fund arising eut of the claim.’ 

Billings v. O'Brien, 45 Howard (N.Y.) Practice, 392, 
The plaintiff sued defendant, an inspector of customs of 
the United States, for a portion of the pay due defendant, 
for his wages for the month of September, 1872. The 
plaintiff bad purchased the pay of September 2, 1872, and 
the wages were earned after that. 

The defendant had collected the money, and although he 
had previously sold it to plaintiff, failed and refused to pay 
the same over to him. Defendant’s pay was four dollars a 
day and payable monthly. He/d— 


pa, 6 Sree 


1. The purchase was void as against public policy. 


2. It was void as in violation of act of Congress of Feb 
ruary 26, 18535. 


The counsel for plaintiff in the above cited case con- 
tended— | 


1. That there was no statute of the United States render- 
ing the assignment void and that the statutes only affected 
the relation of the parties to the Government and did not 
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transfer any title, right, demand or claim against the Uni- SS 
nm ted States, but was for such purpose void, and that they do as 
7 not go to the extent of affecting the relation between the a. 
assignor and assignee, nor do they make the assignment as 
between them void. But the ruling of the court was against 


him. 


In Work v. Bosworth, 61 Wis., 73, it was held: 


‘An assignment of a land warrant to a seldier in the 
Mexican war, before the warrant issued, was void, and the 


grantees of the assignee could not enforce, in equity, a con- 

vevance from the soldier after the issuance of the warrant. 

Y The assignment before warrant issued was in violation of 
the law of the United States.’’ 

So also, in Mellison v. Ailen, 30 Ks., 382, e¢ seq., it was 

j held, ** Where a party holding lands under the homestead 

laws, before the expiration of five years, sells an interest 


* , 

~~ therein, receives full payment and executes a contract to 
“+ convey such interest by warranty deed after perfecting his 
i title, that a court of equity would not enforce such con- 


tract ; because, while the contract was not expressly forbid- 
den, yet the homestead right could not be perfected in case 
of alienation, without perjury by the homesteader.”’ 
See cases of similar import :— 
srewster v. Madden, 15 Kas., 249. 
Brake v. Ballou, 19 Ias., 397. | 
McCue vy. Smith, 9 Minn., 257. og 
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PARTNERSHIP AGREEMENT OF AUGUST 19, 1876. 

On this agreement, and this alone, the court below based 
its decree. Aside from the testimony of McLean and Har- 
mon, there is not a syllable of testimony proving the exist- 
ence of this partnership, save that there is formal proof 
that same was signed by the parties. In other words, the 
partnership agreement is offered in evidence with Peck’s 
signature to it,and everything else we know about it comes 
from the testimony of complainants themselves as to trans- 
actions and conversations with Peck. The testimony of 
complainants is, as we claim, incompetent on account of 
Peek’s death, and should be excluded. 

It may be said that the signing of the partnership agree- 
ment being proved, it would be presumed to continue in 
existence until such presumption is overcome. 

Sut this presumption is overcome by the following facts 
and proofs, from which it appears that this partnership 


cc 


agreement either never went into force, or was settled, can- 
celed and abandoned. | ; 

|. By its terms, the Government contract was to be fin- 
ished in June, L877. 

As a matter of fact, it was finished in such time. 

2. November 4, 1876, Peck gave to William Harmon a 
power of attorney, reciting that he was the owner of same. 

3. On March &, 1877, Peck gave a similar power of at- 
torney to Sanborn & King. 

4. After the contract was finished, and on July 20th, 
1877, Peck gave to Harmon and McLean his two individual 
notes, one to MeLean for $17,000 and one to Harmon for 


$23,000, payable out of the fund to be realized from his claim 


ngainst the United States. This was a clear and complete 


settlement of the affairs of the copartnership if it ever ex- 
isted. At least prima facie such was the result. 
5, The petition inthe Court of Claims in Peck’s case 


with the verification thereto. Mr. Sanbern swore to this 
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petition, and stated explicitly that he was counsel for Peck, 
and that no person other than Peck was interested in said 
claim. Sanborn was the attorney of these complainants, 
and was employed by them and Peck to prosecute such 
claim. He fully understood the relations of these com- 
plainants to Peck to be that of general creditors only. 


6. The power of attorney and assignment to Ed. F. 
Brownell November 13th, 1877, after the work was finished, 
and after the notes had been given, in which the money aris- 
ing out of the Government contract is treated as Peck’s indi- 
vidual property. 


It will be observed that the powers of attorney to Har- 
mon and to Sanborn & King were prior to the finishing of 
the work—the individual notes were given afterwards, and 
long after such time the power of attorney and assignment 
to Brownell were given. 

Mr. Brownell in testifying as to the execution of this agree- 
ment, said: ** Thad a conversation with Harmon and Peck, 
in Peck’s house, a few days before this power of attorney 
was drawn. Harmon was exceedingly anxious that some 
provision be made for his claim, knowing that Peck was 
becoming involved. Peck agreed to protect him, and these 
papers were the result of that conference.’ This power of 
attorney recites that the claim of complainants shall be first 
paid out of the proceeds of the claim against the United 
States, next the claim of the Keokuk National Bank, 
and the balance to 8S. P. Pond and to Dodd, Brown & 
Co.. Both Brownell’s testimony and this assign- 
ment indicate that complainants, as general creditors, 
were obtaining security for themselves as creditors, and 
that there was no partnership then in existence nor any 
partnership accounts to settle. 

7. Peck’s schedules in bankruptey attached to his petition 
therefor, in which he recites that the power of attorney and 
assignment to Brownell was given as collateral to secure a 
number of creditors, including complainant. 
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8. The evidence of each of the complainants given in Peck’s 
case in December, 1877, against the government in the 
Court of Claims. (See Abstract p. 6, 7. 54 to 36, aute.) 

They being necessary and material witnesses for Peck, 
and without whose testimony he could not recover, each 
swore that he had no claim, direct or indirect, except that 
he held a note of Peck’s. 

9. The letter of Peck to McLean September 2nd, 
1878, telling him that he had gone into bankruptcy and 
secured him for advances by assigning his claim to Brown- 
ell. 

10. The aftidavits of Mrs. H. A. Peck, filed in Peck’s case 
in the Supreme Court, and Court of Claims, contesting the 
rightof Hobbs as assignee to be substituted. In this affidavit 
it is claimed that Peck had transferred the claims to secure 
creditors for advancements and unquestionably referring 
though not expressly naming the Brownell power and as- 
signment, | 
The foregoing tacts rebut any presumption that the part- 
nership agreement remained in force, and affirmatively show 
that whatever arrangement had beer between these parties 
was settled and closed at the time Peck gave his individual 


notes. 


The only testimory in the record that the partnership 
went into effect, or continued in force, or remained un- 
settled, is that of the complainants themselves. Their tes- 
timony is not sufacient for such purpose, for the following 
reasons : 

Ist. The testimony of each of the complainants in the 
Court of Claims was a solemn admission that neither had 
an interest. It was more. It was a solemn, affirmative 
declaration, which qualified them to testify in the case ; the 
questions were put by the commissioners to determine their 
qualifications as witnesses. The answers were, they were 
general creditors only, and had no interest. 

They were controlling and managing Peck’s suit. They 


have given no explanation of their testimeny to show that 
it was not deliberately given. It is conclusive against them, 
specially in view of Peck’s death. 

2nd. The verification of Sanborn as the attorney to the 
petition in the Court of Claims, that no person save Peck 
had any interest therein, concludes complainants from as- 
serting the contrary, specially in view of Peck’s death. 

The testimony of Harmon and McLean in. the Court of 
Claims was a solemn admission which, without explanation 
that it was made through mistake or under a misapprehen- 
SiOn, hecoimes conclusive. 

So as to verification of the petition by thei attorney. So 
as tooffering themselves as witnesses in that case. 

This question is independent of the proposition that such 
testimony is impeaching testimony. ‘Lhe proposition now 
made is, that it is a solemn admission of record, which in 
the absence of an explanation becomes conclusive. 

In another part of this argument we will show by the 
authorities that complainants were, in a legal sense, parties 
to Peck’s suit. : 

‘¢ When formally made, a judicial admission is con- 
clusive as to the issue, unless shown to have been made by a 
mistake or to have been secured by fraud.”’ 


2 Wharton on Evidence, § 1110. 
1 Greenleaf on Evidence, §§ 205-206. 


In Mulligan v. I. C. Ry. Co., 36 Ia., 181, 190, it was 
held that a former pleading in a case which had been sup- 
erseded by a substitute, was to be treated as a solemn ad- 
mission of the facts stated, and in the absence of a shew- 
ing that the admission was made tmprovident/y or through 
mistake, it was to be taken as conclusive. 3 

In Marsh v. Mitchell, 26 N. J. Eg., 497, 501, it was said: 
‘s Express admissions tn judicto stand as conclusive pre- 
sumptions of law, and cannot be disputed unless it is first 
shown they were made by mistake. “No such claim is made, 
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and under the circumstances it may be fairly presumed 
it would be difficult to maintain it, if made.’’ 

The same rule is announced in Cudley v. Conner, 4 La. 
An., 416; Denton v. Erwin, 5 /d., 18; Edson v. Freret, 
Ll /d., 710. 

The evidence of these complainants were formal admis- 
sions, and became conclusive unless explained. Thus, says 
Mr. Greenleaf, at § 204. *«*Verbal admissions, as such, do not 
seem capable in general-of being pleaded as estoppels, even 
between parties and privies, but if being unexplained or 
avoided in evidence, the remedy would be by setting aside 
the verdict.”’> As far as this proposition is concerned, we 
may suggest that it is not necessary to say that the admis- 
sion so made is in itself an estoppel, but, in the absence 
of the explanation, that it was improvidently made, it 
becomes as conclusive as a solemn record. ‘The facts were 
fully set out in the answer, and no pleading was ever filed 
avoiding same in any manner. 

Such testimony and such verification also operate as an 
estoppel. 

Thus says Mr. Greenleaf, at §204: ** Parol or verbal ad- 
inissions, Which have been held conclusive against the party 
sued, for the most part are those on the faith of which a 
court of justice has been led to adopt a certain cqurse of pro- 
ceeding or’ on which another person has been induced to 
alter his condition.”’ | 

This case comes within both of these conditions. 

‘First. A court of justice has been led to adopt a certain 
course of proceeding in that it was on the oath of these 
complainants that they had no interest in the claim, and the 


verification of their attorney, that Peck alone was interested, - 


that McLean and Harmon were allowed to testify in Peck’s 
“ase, and a recovery against the Government was permitted. 

Section 1079 Rey. Stat. (ante, p. 43), absolute prohibits 
from testifying, ** any person interested’’ in any claim or 


right ina suit against the United States. 
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. Sec. 1072 provides: ‘*The claimant shall in all cases, in 

Court of Claims, fully set forth in his petition the claim * 

* * what persons are owners thereof or interested therein, 

when and upon what consideration such persons became so 

interested; that no assignment or transfer of said claim or 

of any part thereof, or interest therein, has been made, ex- 

+ cept as stated tn the petition; * * * and the said peti- 

lion shall be verified by the affidavit of the claimant, his 
ay af or attorney.” | 

Thus, it will be seen, the very foundation of Peck’s claim 

was the verified petition stating his entire interest and what 

Cc persons were interested therein, and how they acquired their 

interest. 

Is there any doubt, if the facts as claimed by compl:in- 
ants had been proven, but that the Court of Claims would 
have declared the contract with the Government annulled, 
under Section 3757? 

If this is so, does it not follow that a court of justice has 
been led to adopt a certain course of proceeding, to-wit: 


in admitting McLean and Harmon to testify in Peck’s case, 
and finding against the Government, by reason of their tes. 
timony and the affidavit of their authorized attorney then 


" prosecuting Peck’s claim under their employment ? 
4 Second. Another person has been induced to alter his con- 
; dition by reason of these admissions. 
j Hobbs, the assignee, incurred expense and liability to his 
ay | attorneys in a large sum, to-wit: $10,000, in having him- 
by self substituted as assignee, and in obtaining and collecting 
4 this judgment against the Government. 
€; Here of record, in the very case to which Hobbs became 
. n party, were the following facts: 
‘ 


} (a) The sworn statement of complainants’ attorney and 
agent, John B. Sanborn, that no one had an interest in the 

elaim but Peck. 
(b) The sworn, testimony of these complainants‘that they 
had no interest whatever, direct or indirect, in the claim. 
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Not in the legal title to the claim, but no interest in the 
claim of any nature. 

This court bas had so often before it questions of estoppel 
in pais, that it seems scarcely necessary to cite authorities 
upon the general principles. In the following cases the 
general doctrine has been applied. 

sranson v. Wirth, 17 Wallace, 32. 
Bank of Pittsburgh v. Neal, 22 How. 96. 
Morgan v. R. R. Co., 96 U.S. 716. 
Stowe v. U.S., 19 Wal. 16. 
Stage v. Ins. Co., 10 Wal. O86, 
U.S. v. Bank of Metropolis, 15 Pet. 377. 


This claim against the Government passed to the assignee 
by operation of law. 


Essom. v. U. S., 97 U.S. 392. 


Under the bankrupt act it became the duty of the assignee 
to collect it. Had he failed to take this action, he 
would have neglected his duty and been liable on his bond 


~ to Peck’s creditors. By express statute, the assignee’s bond 


enures to the benefit of the creditors (Section 5056). Now, 
having so done, having paid out large sums and incurred 
large expense on the faith that the claim was Peck’s on gen- 
eral principles, the silence of any one having any claim to 
the fund should operate as an estoppel. How much more 
reason is there, then, for the application of the dectrine of 
estoppel, when these very complainants, by their afficmative 
acts and deliberate admissions, have said in the most solemn 
manner that they had no interest—admissions plead in the 
suit at bar long before any testimony was tuken—and yet 
no explanation was ever made by an amended bill avoiding 
same (as made under a misapprehension or by the oral tes- 
timony of complainants as witnesses Upon the bill and 
answer alone a decree should have gone for defendants, 
betause, upon the issues as made, this affirmative matter 


‘Was never avoided or denied. 


As impeaching testimony, these statements destroy the 
credibility of complainants’ testimony. 

‘*The credit of a witness may be impeached by proof 
that he bas made statements out of court contrary to what 
he has testified at the trial.”’ 

1 Greenleaf on Ev., §462. 
1 Wharton on Ev., §551, ef seg., §1120. 


Mr. Wharton, at §412, says **Fa/sum in uno, falsuin in 


omnibus is a maxim which. is proper in cases in which the 
special falsity is of a nature to imply falsity as to the whole 
case,’ and the learned author applies this doctrine to cases 


of contradictory statements. 

In The Santissima Trinidad, 7 Wheaton, 285-339, Judge 
Story said: ** Where the party speaks to a fact in respect 
to which he cannot be presumed liable to mistake, as in re- 
lation to the country of his birth, or his being in a vessel 
ona particular voyage, or living in a particular place,—if 
the fact turn out otherwise, it is extremely difficult to ex- 
empt him from the charge of deliberate falsehood; and 
courts of Justice, under such circumstances, are bound, upon 
principles of law and morality and justice, to apply the 
maxim, falsum in uno, falsum inemnibus. What ground of 
judicial belief can there be left when the party has shown 
such gross insensthility to the difference between right and 
wrong, between truth and falsehood ?°’ 

In Starkie on Evidence (9tb ed.), §873, it is said: ** As 
the credit due to a witness is founded in the first instance 
on general experience of human veracity, it follows that a 
Witness who gives false testimony as to one particular, can 
not be credited as to any, according to the legal maxim, 
falsum in uno, falsum tn omnibus. The presumption that 
‘a witness will declare the truth ceases as soon as it mani- 
festly appears that he is capable of perjury. Fadth ina 
witness cannot be partial or fractional. Where any mate- 
rial fact rests on his testimony, the degree of credit due to 


—K()— 


-him must be ascertained, and according to the résult his 


testimony is to be credited or rejected.”’ 


In Stoffer y. State, 15 Ohio St., 47-55, this quotation 


and Judge Story’s opinion supra are followed in an able 
opinion, and the doctrine announced that if the witness 


swears falsely as to a material fact no part of his testimony 
can be velied on or considered for GARY Purpose whatsoever. 
The following cases announce the same doctrine: 
Paulette v. Brown, 40 Mo., 52. 
Hargraves v. Miller, 16 Ohio, 338. 
State v. Mix, 15 Mo., 155. 
Here, however, the entire testimony as to the entering 
upon and continuation in existence of the partnership agree- 
ment depends solely and alone upon the testimony of com-. 


plainants as witnesses. Hlaving in the most solemn manner 


“sworn in the Court of Claims that they had no kind of an 


interest, legal or equitable, in Peck’s claim, they are utterly 
and completely destroyed as witnesses, at least to the extent 
of their testimony that they have a present interest. 
Upon the reference to the Master, Harmon testified to 
advances since the execution of these notes. But these 
closed July 28, 1878. (Record, 45-47, scuedule A.) Tho 
contract with’ the United States was all fulfilled prior to 
June 30, 1877. A great portion of these subsequent ad- 
vances as testified to were after the execution of the notes 
in July, 1877, and before either complainant testified in 
Peck’s case in December, 1877. Now, they could not have 
been mistaken. Either the partnership was never entered 
upon or was Closed, settled and ended with the execution 
of the notes or else it continued and these advances were 
made thereon. Which was true, these parties knew. Yet 
they swore that they had no interest, direct or indirect, ex- 
cept that they held notes. 
These notes were given in 1877 for $40,000, and were 
payable out of the fund, therefore bearing no interest. 
‘Ten thousand dollars was credited on Harmon’s note in Oc- 


tuber of that year. This would have left over five thousand 
dollars to go to the assignee, yet now they attempt to swear 
to facts which, if true, shows that their former evidence wus 
absolutely false as to having an interest, and false in saying 
they had no claim on Peck except the notes. 

November 6th, 1876, Peck gave Harmon a power of at- 
torney to secure him. 

On March 8, 1877, he gave a similar instrument to San- 
born & King in complainants” presence. 

On November 13, 1877, he gave Ed. F. Brownell a power 
of attorney and assignment in presence and at the request 
of Harmon, specially reciting that the proceeds were to be 
paid to complainants for advances. 

On July 20, 1877, complainants obtained the notes from 
Peck, reciting that they were to receive payment out of the 


Government claim. 
After all this, McLean, on December 12, 1877, and Har- 
mon, on December 14, 1877, gave their testimony. So 


there is no room for the claim that they did not knowingly 
testify in December, 1877. If they spoke the truth then, 
they are testifying falsely now; and if they testified 
falsely then, they can not ask a court te credit their 
testimony now. Peck was alive then. « All the documen- 
tary evidence in this cause except the partnership con- 
tract goes to show that Peck and McLean and Harmon 
sustained the relation of debtor and creditor, not part- 
ners, to each other. Under the law an ‘assignment of 
the contract with the United States would annul the con- 
tract itself. Peck, Harmon and McLean were shrewd men 
and bad eminent counsel, and it is not reasonable to suppose 
that they would make and continue in force after «a contro- 
versy with the Government had arisen, a copartnership con- 
tract that would bear the construction of assigning an in- 
terest in the Government contract, and thus subject them to 
a forfeiture of all rights under the contract. If the con- 
tract of partnership was ever entered upon at all, we must 
charitably conclude that it was cancelled and abandoned be- 
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fore the suit against the United States was begun—other- 
wise McLean and Harmon swore deliberately falsely in 
Peck’s case inthe Court of Claims. 

Wharton on Ey., sec. 551, says: ** The maxim ¢ Falsum 
in uno, falsum in omnibus’ applies where the party calling 


the witness is cognizant of the falsehood, or where the 


. falsehood goes to the core of the witness’ testimony.” 


The testimony of McLean and Harmon in Peck’s case 
went to the core of the question, what interest they had in 
the claim. They answered, piumply and squarely, none, and 
on this answer depended their competency as witnesses. 
Can their testimony now that at that very time and long 
before and ever since they owned all of the claim, be per- 
mitted to prevail against a dead man’s estate ? , 

In Burbaker v. Taylor (76 Pa. St., 83) it was held: 
‘‘When a party testifies in his own -behalf he stands 
in the same position as any witness. He is liable, 
therefore, to have his eredibility impeached by proof of 
former inconsistent statements.’’ Against McLean and 
Harmon’s testimony in this suit, that they own the fund in 
question, we put their former solemn oaths. Out of their 
own mouths they are condemned. 

Under general principles of law, after Pecks death the 
unsupported testimony of complainants is insufficient to 
establish the entering uponand continuation of this partner- 
ship or the advances subsequent to the execution.of the notes. 

Not only is the testimony in this case, as to the existence 
of the partnership, unsupported, but positively and, as we 
claim, conclusively contradicted. 

Mr. Wharton, in his work on Evidence (sec. 466), speak- 
ing of the various statutes which exclude the parties in 
interest from testifying where one is dead, says: *‘* Much, 


however, as the statutes may differ in words they are the 


sume in purpose. That purpose is to provide that when one 
of the parties to a litigated obligation is silenced by death 
the others shall be silenced by law.”’ 

‘* The English equity rule, however, receives the evidence 


of the surviving party when corroborated. Our statutes 
exclude his testimony ¢x toto, when directed to establish or 
explain the contract.’” Wharton, Ev., see. 467. 

‘*Thusa pecuniary demand against the estate of a deceased 
person will not be eomsidered as established by the oath of 
the person making such claim, unsupported by other evi- 
dence. Of evidence of this class, it has been remarked by 
Jimes, L. J.: ** Even if legally admissible for any pur- 
pose, the Interests of mankind imperatively require’ that 
unless corroborated it should be wholly disregarded. No- 
body would be safe in respect of his pecuniary transactions 


if legal documents found in his possession at the time of his 


death and endeavored to be enforced by his executors 
could be set aside, or varied, or altered by the parol evi- 
dence of the person who had bound bimself.”” /é¢d. 


INCOMPETENCY OF McLEAN AND HARMON’S TESTIMONY. 


When complainants testified in this case, Peck was dead. 
This suit is against his assignee in bankruptey. As to that 
part of the estate left by Peck at his death, and acquired 
prior to bankruptey, the assignee is to all intents and pur- 
poses his executor or administrator. Bankruptcy is civil 
death. The proceedings in bankruptcy are analogous to 
those in probate. Therefore, we maintain that, under the 
spirit and scope of Section 858, Revised Statutes, ane, 
p. 41, on assignee in bankruptcy is included within the pro- 
viso thereof. 

Statutes, when reason and justice so require, may be 
interpreted in such a manner that acts within the Jetter shall 
be considered as without the meaning, and acts without the 
letter shall be considered as within the meaning. Such we 
deduce as the general doctrine from elementary authors. 

I Bl. Comm., p. 87-91. 
Bacon Abr. Stat., 1. 
1 Swift’s Digest, pp. 11-13. 
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Potter's Dwarris on Stats., pp. 47, 51, 67, 121, 
146, 174, 264. 

Sedewick’s Stat. and Const. Law, pp. 225, 446. 

Cooley’s Constitutional Lim., p. 188. 
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In. 9th Bacon’s Abridgement (Edition of 1876, with 
notes by Bouvier, ) at page 248, under the head of ** Stat- 
ute,’ and the sub-heading, **6. In what cases a statute 
ought to have an equitable construction,’’ will be found the 
following statements: ** By an equitable construction a 
case not within the letter of a statute is sometimes holden 
to be within the meaning, because it is within the mischief 
for which a remedy is provided. The reason for such con- 
struction is, that the law-maker could not set down every | 
case in express terms. * * * In some cases the letter 
of an act of parliament is restrained by an equitable con- 
struction; in others it is enlarged; in others the construc- 
tion is contrary to the letter. * * * The words of the 
13th E., 1, Circumspecte agatis de negotiis tangentibus epis- 

copuim Norvicensem: Yet this statute, although only the 
Bishops of Norwich be named, has been always extended 

by an equitable construction to other bishops. * * * 
The remedy given by the 9th E. 3c. 3, against executors 
has been always extended by an equitable construction to 
administrators, because these are within the equity of the 
statute.” Plowden, 467, Eyston v. Studd. 


In Plowden, p. 467, it Issaid, ** And so there are an 
infinite number of cases in our law which are in equal de- 
gree with others provided for by statutes, and are taken by 
equity within the meaning of these. statutes. And from 
hence it appears that there is great diversity between these 
two equities—the one abridges the letter, the other enlarges 
it, the one diminishes it: the other amplifies it, the one 
tukes from the letter, the other adds to it. So that a man 
ought notto rest upon the letter only, but he ought to rely 
upon the sense, which is tempered and guided by equity, 
und therein he reaps the fruit of the law, for, as a nut con- 


RPO ROT ties 1s tee . 
; oe A =F Ce ae 
: S ; 


on 
S Pct 


peeps eeimrseethiseiitesnila 
PPE REG RLIEOY  AT MN 


NRE. IIa i ie IRE ny et 


— 


2 efhepwe ary, 


ney 


3 amass ee 
sod _— 


Deo. catpatnae 
ag 


poe 8 
<2 


PLE . 3, aa 


sists of a shell and a kernel, so every statute consists of the 
letter and the sense: and as the kernel! is the fruit of the 
nut, so the sense is the fruit of the statute.”’ 

Section 5198, Revised Statutes U. S., gives a right of 
action against a National bank to the party paying usur- 
ious interest or his ‘legal representative.”’ Judge Dillon 
held, inacase where it was claimed thatan assignee was not 
within the letter of the law, thatan assignee in bankruptey 
was Within this clause. Crocker v. National Bank, . Dil- 
lon, 609. Among other things, he said, ‘*every reason 
Which, in the case of the death of the debtor, without 
bankrauptey would give the right of action to the adminis- 
trator or executor as his legal representative, applies with 
full force tothe assignee in bankruptey of his estate in 
his life time administered in a court of bankraptey.’ 

And this Court in two cases permitted a recovery by 


> 


an assignee under the same statute. Darby's Trustee v. 
Boatman’s Saving Inst., 18 Wal. 375; Tiffany v. National 
Bank, id. 408. | 

In Hogan v. Page, 2 Wal. 605, this court held assignees 
were included in the term, ‘‘legal representatives.’ The 
same rule is announced in Carpenter v. Rannels, 19 Wal. 
138. | : 
In Bishop on Stat. Crimes (2d Ed.) itis said: ‘*A statute 
which in a certain sense works with the prior law to help 
it where it is weak, or to furnish a remedy it had not, is, 
unlike one antagonistic thereto, to receive a wide and liberal 
construction—expanding the meaning of the words as fully as 
they will bear, and supplying words where the other rules of 
interpretation permit, The common expression ofthis doe- 
trine is, that remedial statutes are to be interpreted tiberal- 
lv, in aid of the remedy. Everything to advance the 


remedy, is to be done which ean be consistently with any 


, 


construction permissible.’ 

Again, at Sec. 190: **We sometimes read that, in liberal 
interpretation, cases out of the letter of an act, yet within 
the mischief or cause of making it, should be brought by 


wee | ee 


the power of expansion within its remedy, since the law 
maker could not set down all cases in express terms.”’ 

It is said that ‘‘everything which is within the intent of 
the makers of the act, although it be not within the letter, 
within the act as that which is within the let- 


is as strongly 
ter and intent also.”’ 
Stowel v. Zouch, 1 Plowden, 353 a., 366. 
This authority is approved in U. 5. v. Freeman, 3 How. 
D996, 56D, , 
So Pratt J. said, «The only question is whether the case 


be within the meaning of the act; for no matter whether 


within the words or not.’ 
Hammond v. Webb, 10 Mod. 281, 283. 


And Lord Mansfield said: ‘* In remedial cases, the con- 
struction of statutes is extended to other cases within the 
reason or rule of. them.’’ 

Atcheson v. Everett Cowp. 382, 391. 

Lord Camden, in’ Entick vy. Carrington, 19 Howell 
st. Tr. 1029 and 1060, discussing this rule, said: 
Thus, for distance, administrators are the same thing 
with executors; tenant for half a year and tenant for 
vears have both terms for a chattel interest, differ- 
ing only induration of the term; and so of the rest, which I 
need not repeat one by one, and in all these cases the persons 
or things to be implied are in all respects the objects of the 
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law as much as those expressed.”’— 

Let us cite some of the cases in which statutes have been 
expanded beyond their letter. The English statute of bas- 
tardy provided as to ** any single woman whe may be with 
child.”’ It was construed to extend to married women in 
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like condition. 
Reg v. Collingwood, 12 Q. B. 681, 687, cited 
Bishop Stat. Crimes §190 a. | 
So *fany animal’”’ was held to include domestic fowls. 
Bridge v.. Parsons, 3 B. & S$. 382, cited in Bishop 
$1105. | 


And the term ‘‘live animals’’ was construed to include 


‘‘singing birds.’” 
Reiche v. Smythe, 7 Blatch. 235. 


In Bishop Stat. Crimes, Sec. 212, is found the following, 
and the cases are cited in each instance, ** A woman may 
Andina stat- 


, 


be meant by the masculine pronoun ‘this.’ 
ute not penal, probably also in a penal one, she may be by 
the word ** man.”’ 

The word ‘¢sheep’? may include a ewe or a lamb. 
‘*Cattle’? may comprehend horses, geldings, asses, pigs 
and sheep,’ and at Sec. 213, ‘* The singular number may 
be comprehended in the plural,’’ *‘and’’ may read for *or,”’ 
and the converse, id., Sec, 245. 

In U.S. v. Mattock, 2 Sawyer, 148, Sec. 9 of the act of 
June 30, 1854, prohibiting the driving of horses, mules 
or cattle upon any land in an Indian reservation, was held 
to include sheep. In Decatur Bank v. St. Louis Bank, 21 
Wal. 294, a draft was drawn against shipment of ‘*cattle.”’ 
This court held that ** hogs’” were within the term. 

Where an act of parliament required persons to make 
oath that ** they will bear faith and true allegiance to his 
Majesty, King George,’ the construction given during a 
succeeding reign was, pot that there should be a swearing 
to support a dead king, but that the name of the living 
sovereign should take his place. Bishop id., 190 b, citing 
Miller v. Salomons, 7.Exch., 475. 

In a note to this section, Mr. Bishop says that in a cer- 
tain statute ‘* the judges of the Common Pleas were named, 
and it was held that all other judges, inferior as well as 
superior, were included.”’ 2 Inst., 427: Strother v. Huteh- 
inson; 4 Bing., N. C., 85. So, too, in Westminster the 
First (3 Edwd., 1, c. 46), the judges of the King’s Bench 
were put by way of example, for the purpose of deseribing 
all courts of justice. 2 Inst., 256. 

In the fourth chapter of the same statute, the words 
‘*man, dog or cat’ include all animals escaping alive from 


a wreck. 2 Inst., 167. Again the 1 Rich., 2 c. 12, 
which gives an action for an escape, mentions the warden 
of the fleet, but extends to all jailers.. Platt v. London, 1 
Plow., 35: Plummer v. Whicheot, T. Jones, 60, 62. * = * 
And in C. 11, London is named for excellency, but the act 
extends to all cities and boroughs which have the same 
privileges. 2 Inst., 222. 

~ «* May’? can be read as **shall.’’ Bishop, § 112. 

So it is held that a muleis included in the word ** horse.”’ 
Allison v. Brookshire, 58 Texas, 199. 

In Pensacola Tel. Co. v. West. Union Tel. Co. 96, U> 
S. 1, it was held that the provision of the constitution 
empowering Congress to regulate commerce between the 
states -and establish post-roads, should be construed as to 
include the telegraph, though such a thing was not in exist- 
ence at the time the constitution was adopted. | 

‘So in the following cases it has been held that the statutes 
regulating telegraph companies and their property, should 
he construed to include the telephone, although the latter 
had not been invented at the time the statutes were passed: 
Wis. Tel. Co. v. City of Oskosh, 21 N. W. Rep. Q. (Wis. ), 
828; Atty. Gen. v. Edison Tel. Co., L. R. 6, B. Div., 
244; lowa Tel. Co. v. Board, etc., 25 N. W. Rep. (Iowa), 
loo. 

In Silver v. Ladd, 7 Wallace, 219, a statute giving rights 
to **a single man,” was construed to include an unmarried 
woman. : 

In U. S. v. Amedy, 11 Wheaton, 592, ‘*any persen’’ in 
a statute was construed to include corporations. 

In U.S. v. Freeman, 3 Howard, 556-565, this court 
said: ** These citations are but different illustrations of the 


rule that the meaning of the Legislature may be extended 


beyond the precise words used in the law, from the reason 


or motive upon which the Legislature proceeded, from the 


end in view or the purpose which was designed, the hmita- 
tion of the rule being that to extend the meaning to any 
suse not included in the words, the case must be shown to 
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-come within the same reason upon which the lawmaker pro- 
ceeded.”’ | 

There can be no doubt but that an assignee in bankruptey 
is within the same reason that existed far making the pro- 
viso as to executors and administrators. It has been held 
by able courts that one of the tests. whether causes of action 
passed to the assignee in bankruptcy, was whether the 
«cause of action was such as died with the person. If so, it 
did not pass. If, though, it was an interest that affected 
the estate and would have passed to the administrator, then 
it in like manner passed to the assignee. 


Beckham v. Drake, 2 H. L. Cas., 640. 
Crocker v. National Bank, 4 Dillon, 358. 


This is upon the principle that the assignee is substan 
tially the same in his duties and rights as the administrator. 
In the case of the death of a bankrupt, there are two 
estates. of the deceased to be administered—one in bank; 
ruptey, the other in probate. 

The lowa Statute, section 3639, makes ciinigtnisntite ine 
competent to testify as to any personal transaction or com- 
munication between themselves and. Peck.” Section 3639 
was engrafted in the statute, for the first time, in 1873, and 
since that time has been repeatedly construed by the 
Supreme Court of that state. See ante p. 44. 

It will be observed, that. this section does not exclude 
complainants by any reason of interest, nor does it prevent 
them testifying as witnesses in the case, but the party can- 
not testify to personal transactions or communications with 
the deceased, in any contest with his assignee. 


It was contended in the Cireuit Court that the term ‘*as- 
signee,’ in this section meant a rea/ purchaser, and did not 
baat an assignee in bankruptcy; that the communication 
and transactions were witb the co-partnership and not with 
Peck as an individual ; and that Harmon could testify as to 
all personal transactions between McLean and Peck, and 
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McLean could testify to all personal transactions had be- 
tween Peck and Harmon in his presence. 

There is no foundation for the contention that the word ; 
*Sassignee,’’ means the purchaser of any interest for value. 

An assignee takes the same title that an administrator 
does, and for the same reason is included in the prohibition. 
Williams v. Brown, 45 Ia., 102, is decisive. The language 
is *‘no party can testify, etc.,’’ and if a party, it is immate- 
rial that there is no interest. Burton v. Baldwin, 61 Iowa, 
283, expressly so holds. So if Hobbs is an assignee, upon 
the same reasoning it fellows that it is immaterial as to his 
interest. 

The contention that the transaction was with the co-part- 
nership, not with Peck, is a manifest absurdity when we 
consider the component parts thereof as being the three 
partners who had the transactions. 

If the conversation, or transaction, was with the co-part- 
nership, then it was with Peck as a member thereof. 

It has been held that a stockholder of the bank could not 
testify in the bank’s case, by reason of this statute. | 

Bank v. Owen, 52 Iowa, 107. 


That Harmon could not testify to what took place be- 
tween McLean and Peck is manifest, for the transactions 
were between the three, and such an attempt would be a 
mere evasion of the statute. 


The objection to the testimony as incompetent was 
proper, and the objection to the witness would have been 
improper, because the witness was competent to testify, 
but not as to certain matters and things enumerated in the 
statute. This precise question is determined in Burton vy. 
Baldwin, 61 Iowa, 283. 

That the transactions and conversations were personal 
within the meaning of the statute is manifest. 

The Iowa court has held that a party could not testify 
to facts which would raise an implied agreement to pay for 


‘his services rendered to the decedent. Smith v. Johnson, 


45 Iowa, 308; so in Van Zandt v. Cramer, 60 Iowa, 424, it 
was held that in a suit in a claim against a decedant’s 
estate, plaintiff could not testify that same was unpaid, be- 
cause it would be a personal transaction. 

We come then to the question, is this statute anplicable 
to suits in the United States Courts? 

That it is, will surely be conceded, unless Potter v. Nat- 
ional Bank, 102 U. S., 163, construes See. 858 of the 
Rev. Stats. as excluding the Iowa statute. 

Does this case so hold? We submit that case only 
holds that the Illinois statute, excluding persons interested 
from testifying in actions against executors, did not apply, 
because Sec. 858 makes provision for suits by or against 
execuiors, and limited the prevision to the prohibition of 
parties to the record. , 

The Iowa statute however ete the testimony where 
an assignee is a party. An assignee not being named, or 
provided for in Section 858, it follows that the law of the 
State must govern by virtue of the express provision of the 
section, that **in all other respects the laws of the State in 
which the court ts held shall be the rules of decision as to 
the competency of witnesses in the courts of the United 
States in trials at common law and in equity and admiral- 
ty.’’ This view is sustained by Connecticut Life Ins. Co. 
v. Union Trust Co., 112 U. S. 250. 

In U. S. v. Barefield, 23 Fed. Rep., 136, it is held that 
a statute disqualifying a witness who has been convicted of 
a felony from testifying, is applicable to the United States 
Cireuit Courts. 

In Lucas v. Brooks, 18 Wal., 436, it was held that a 
State statute prohibiting a wife from testifying in favor of 
her husband, prevailed in the United States courts sitting 


jn such States. 


In Packet Co. v. Clough, 20 Wal., 528, it was held that 
the Wisconsin statute preventing a wife from testifying in 
her husband’s behalf, applied in cases in United States 
Courts. 
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action by employing counsel, paying costs, 


TUTING HOBBS. 


In discussing the partnership agreement, we sought to 
establish that McLean and Harmon were estopped, by the 
Sanborn affidavit to Peck s petition and by offering them- 
selves as witneses and by by their own testimony in that 
case, from claiming the fund. We now propose to en- 
deavor to establish the following proposition: _ 

The judgments of the Court of Ciaims are res adjuli- 
cata as to the interest of Peck, and that complainants had 
no interest in the claim. 


Technically, these complainants were not parties to the 


suit in the Court of Claims, yet we maintain that in a legal 
-sense they were parties. 


Wim. Harmon testified explicitly (Ab. an/e p. 22) that he 
employed Sanborn & King, in the presence of Peck, to 
prosecute Peck’s claim: against the Government, and that 
this employment was ** on behalf of the parties in interest— 
C. K. Peck, myself and John A. McLean.’’ He also 


-stated that all his conversations with Sanborn were to him 
ashisown lawyer. (Ab. ante p. 22) McLean (Ab. ante p. 17) 


swears to similar facts.. They also paid the costs and ex- 
penses of prosecuting Peck’s suit. 


‘¢ Parties, in the larger legal sepse, are ali persons having 


‘aright to control the proceedings, to make defense, to ad- 


duce and cross-examine witnesses, and to appeal from the 
deeision if an appeal arises.”’ (1 Greenleaf Ev., 14th ed., 
§535.) And it may be wd those who assume such a 
right. , 3 
Bigelow on Estoppel (3d ed.), 59. 


‘¢Qne who, though not a party, defends or prosecutes an 
and by doing 


‘THE EFFECT OF THE JUDGMENTS OF COURT OF CLAIMS SUBSTI- 


those thing: which are usually done by a party, is bound by 
the judgment therein.”’ 
Stoddard v. Thompson, 31 Iowa, 82. 
‘ Davis v. Milburn, 4 Iowa, 246. 
' McNamee v. Morland, 26 Iowa, 97. 


‘* Neither the benetit of judgment on the one side nor 
the applications on the other ave limited exclusively to the 
parties or their privies; or, in other words, there is a -nu- 

‘ merous and important class of persons who, being neither 
parties on the record nor acquirers of the rights of neither 
of those parties after the commencement of the suit, are, 

o nevertheless, bound by the judgment. Prominent among 

¢ those are persons on whose behalf and under whose diree- 
tion the suit is prosecuted or defended in the name of some 

, other person.’ Freeman on Judgments (3d ed.), see. 174 ; 

and same author at sec. 175 says: 
” ‘> For the purpose of showing the parties not named in 
: the record where the real parties in interest conducted the 

. suit in the name of others, who are only nominal parties, 

as parol evidence may always be offered, and when the show- 
: ing is’ made the real parties are concluded by the judg- 
~ ment.”’ 

In Conger v. Chileote, 42 Ia. 18, it was held that one 
r whe is benefited by the proseeution of an action of which 

Fe he has notice, is to be regarded as a party in interest, al- 

if though his name dves not appear therein, and he is bound 
by the judgment. 

The same principle is announced by this court in Chicago 

v. Robbins, 2 Black, 418, where it is held that an author of 
a nuisance In. the streets of a city, having notice of an action 
against the city arising therefrom, is bound by the decision, 
© although not a party to the record, as to the amount of 
: damages and the negligence of the city. On the second ap- 


| , peal of that case, 4 Wallace 657, 672, this court re-affirmed 
: the doctrine, Justice Clifford among other things saying ; 


* 


«Purties in that connection include all who are directly in- 
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terested in the subject matter, and who had a right to make 
defence, control the proceedings, examine and cross ex- 
amine witnesses, and appeal from the judgment. 

Persons not having those rights substantially are re- 
garded as strangers to the cause, but all who are directly 
interested in the suit and have knowledge of its pendency, 
and who refuse or neglect lo appear and avail themselves of 

those rights, are equally concluded by the judqment.”’ 

We take it then, that complainants, in a legs] sense, 
were parties to the suit in the Court of Claims. 

They were, therefore, bound by everything in that case, 
actually litigated or necessarily decided. 

So if Peck’s interest and a non-assignment of his claim, 
was necessarily involved in the Court of Claims, that ques- 
tion is now res adjudicata. In Cromwell v. Sac County 
94 U.S. 351, 354, Justice Clifford, discussing this propo- 

sition after citing the cases, says:  ‘* The argument ir 
these cases, that a particular point was necessarily involved 
in the finding in the original case, proceeded upon the 
theory that, if. not thus involved, the judgment would be 
inoperative as an estoppel.” 

Was, then, Peck’s interest necessarily involved in the 
Section 1072, ante p. 43, expressly 
provides that the foundation of the action, the petition, must 


Court of Claims case ? 


state the interest of claimant, and what persons have any 
interest therein, | : 

Under if the claim now 
presented by complainants had been declared upon or found 


section 3757, ante p. | Se 
by the court, then the contract would have been annulled 
and no recovery could have been had upon it. 
The answer of the United States in Peck’s case (Ree. 
295.), expressly put in issue the question of Peck’s interest. 
Without an interest, Peck could net have recovered. A 
claim was the necessary foundation of a judgment. If 
there had been any kind of an assignment or transfer of 
the contract, then there was no claim. So it must follow, 
that the judgment alone rests upon a valid claim by Peck, 


- 


against the government. It could not be so if the facts are 
as claimed by complainants. The question, then, of inter- 
est, is res adjudicata, as complainants were parties in a legal 
sense to that action. 

Mr. Sanborn, the attorney of complainants, resisted the 
substitution of the assignee, and for the same reasons as 
heretofore given, complainants must be considered as par- 
ties to the action. The opinion of the Court of Claims 
(Rec. 637, ) distinctly decides that the assignee is entitled to 
this fund. Having contested this question in the name of 
the administratrix, complainants are concluded by the result. 
This question becomes quite important, and specially on the 
proposition hereinafter discussed, that Hobbs is entitled to 
compensation and to reimbursement for his expenses, and 
attorney’s fees, incurred in recovering the fund. 

The decision substituting Hobbs decided that the assignee 
should receive the money. | 


STATUTE OF LIMITATIONS. 


The cause of action is barred by section 5057 of Revised 
Statutes (anfe p. 39), because not brought in two years 
after the cause of action accrued. | 

Hobbs was appointed September 13, 1878. (Rec. p. 
699.) 

This bill was filed September 22, 1880, and subpeena 
served October 4, 1880. (Ree., p. 1617.) 

Thus more than two years elapsed between the appoint- 
ment of Hobbs and the institution of this suit. 

All advances were completed on July 28, 1878. (Rece., 
pp. 45-47, Master’s Report and Schedule A.) 

This was more than two years prior to the institution of 
this suit. 3 

Complainants could not sue Peck at law or in equity ex- 
cept for an accounting and settlement of the partnership 
affairs. 
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Complainants claim title thus: 

1. By virtue of the partnership agreement upon which 
complainants made advances. 

2. On the power of attorney to Harmon. 

3. On the power of attorney to Sanborn & King. 

. 4. On the notes to complainant promising to pay out of 
this fund. 

5. On the power of attorney to Ed. F. Browneli. 

The 2d, 3d, 4th and 5th grounds are insufficient by rea- 
son of the express prohibition of the statute, — 
~The Cireuit Court held with complainants on the first 
vround stated, 7. e., by reason of advances made on account 
of the partnership affairs, Peck’s contract and claim, as 
claimed by complainants, were transferred to the partner- 
ship to the extent. of the advances, 

According to complainant’s claim in their own testimo- 
ny, $40,000 had been advanced yp to July 20, 1877, 
when the notes were given. Afterwards, on October 8, 
1877, $10,000 was credited thereon. (Ree., p. 117.) 

Afterwards, according to their claim, advances were 
made of over $12,000. (See Master's Report, Ree., p. 43. ) 

Now, if the ground of recovery is that by reason of the 
copartnership relation and advances therein, then the fund 
could be only charged with the advances after an accounting 

The bill recognizes this in praying for an accounting. 
It is brought by complainants as surviving partners. 

If an accounting was necessary, the question is fairly 
presented when did a cause of action accrue therefor. 
If it accrued atthe time of Hobbs’ appointment, then the 
stutute began to run at such time, and after two years such 
an action could not be brought. i 

The bill for accounting could have been brought, a re- 
eeiver appointed to represent this fund when collected or 
the accounting could have been had, the amount due for ad- 
vances ascertained, and then when the money was collected 
from the government a proper suit could have been brought 
to charge the fund with the advances. 


This question can be considered in two lights: 
First. The entire claim is barred. 

Second. All of said claim over and above $30,000 is 
barred. 

1. From the very nature of the claim it arose out of a 
partnership agreement transferring Peck’s contract and 
claim, and formed to earry out the Government contract. 
It seeks to charge the fund by reason of advances, to carry 
out the contract. An accounting was necessarily involved. 
Suit could not have been brought for the advances. 

Ozeas v. Johnson, 4 Dallas, 434. | 
Bank v. Carrolton, 11 Wal., 624. 
Vinal v. W. Virginia Oil Co., 110 U.S. 215, 


In Bank v. Carrolton, Supra, Mr. Justice Strong said: 
‘+ It has been repeatedly determined, both in British and 
American courts, that the property or effects of a co-part- 
nership belong to the firm and not to the partners, each of 
whom is entitled toa share of what may remain after pay- 
ment of the partnership debts, and after a settlement of the 
accounts between the partners.”’ 

In Merriwether v. Hardervean, 51 Texas, 436, it was 
held that an action could not be maintained by one partner 
against another for his advances witheut guing into a settle- 
ment of the entire partnership, and that, therefore, a bill 
for accounting Was necessary. 

In Parsons on Partnership, (3d Ed.,) section 286, the 
same rule is announced. 

The preference or lien which a partner has on the firm 
property, arises only on a final settlement of the partner- 
ship affairs, a payment of the debts, and an accounting 
between the partners. 

Collier on Partnership, (6th Ed. Wood, ) § 109. 
2 Story Eq. Jur. § 1243. : 
Case v. Beauregard, 99 U. S. 119. 


The bill recognizes that an accounting was necessary and 


prays for it. (Rec., p. 14.) 
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: Peigky : The Circuit Court recognized its necessity, and ordered a 
4 % 2 i 7 reference to the Master to state the accounts. (Rece., p. 
a! fr th If, then, the foundation of this action upon complainant's 
3 a if i own theory, be an accounting, we Insist that the cause of 
ae fe Ve action arose at the time the last advances were made. It 
a at < surely did when Peck was adjudicated a bankrupt. This 
7 ek F. ea. adjudication dissolved the partnership. 
Bas Se Si rh 
Be As Parsons Part. 3d Ed. § 469. 
a 1 Collier Part. (6th Ed. Wood.) § 101 and note. 
ye Te | 
:} a | At this time the right to an accounting arose, and the 
3 : ep oe cause of action accrued, 
4 if | : McClung v. Capehart, 24 Minn. 17, so decides. 
i thi ls But it may be suggested that until there was a demand 
i ti i for an accounting and a refusal upon the part of the assignee, 
ae | there was no adverse claim. 
A | ge oe The conclusive answer to this is, that if we should con- 
iad | cede that a demand was necessary, then it must be made 
y | é within the period of limitation, or else the statute applies. 
| ar fall v. K. & N. W. Ry. Co., 62 Ta. 751. 


Keithler v. Foster, 25 Olio, St. 27. 
LaForge v. Jayne, 9 Pa., St. 410. 
R. R. Co. v. Byers, 32 id. 22. 

fe > Morrison Admr. v. Mullen, 54 7d. 12. 
Codman v. Rogers, 10 Pick. 112. 
Palmer v. Palmer, 56 Mich. 48:8. 


Sec. 5057, RLS.U.S. anfe p: 39, applies to suits at law and 
in equity. , . 
Bayley v. Wier, 21 Wal, 342. 


There being no advances after the act of bankruptcy, 
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complainants hada right to an accounting then. At that time, 
the suit for accounting could have been brought, and any f 
interest in this fund duly settled. 


Second. If it be said that as to the two notes given in ( 
i 
a 
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18¢7, for $40,000, there was no necessity of an accounting, .~ 
then we answer: 
: These notes did not bear interest, and did not become 
& due till the fund was collected. | 
$10,000 was accredited on one note October, 1877, and the 
balance paid by the government, at that time $819.37, 
was given to Peck as a matter of grace. This would leave 
due on the notes $29,180.65 without interest. 
As to the advances made after the execution of the notes 
and reported by the Master on the accounting (Rec. 45, 47), 
, suit was not brought in two years, and is barred. 
So, in any event, complainants could only recover $29,- 
180.63 of the fund in hand, and the decree should be re- 
versed so as to permit the assiguee to take the balance. 


THE ASSIGNEE IS ENTITLED TO HIS EXPENSES, COMPENSATION 

, FOR HIS ATTORNEYS AND FOR HIMSELF, 
The claim passed to him as assignee. ies 
Erwin vy. U. S., 97, ante. 


Ilis duty was to be substituted in Peck’s suit. Section 
- 5047. 4 
This he did. The Court of Claims declared that he was s 
the proper party to receive the fund. This decision was unap- 
” pealed from: and as far, at least, as the question of the 
legal right to collect the fund is concerned, is res adjudi- 
cata, because, as we have seen, complainants were parties 
to that suit in a legal sense. | 

The expenses incurred by the assignee were not less than 
$10,000, including his attorney’s fees. This does not in- 

clude any compensation to him as assignee. 
The Circuit Court denied appellant these allowances, 
Since the decision, however, this court has decided that 
f these fees and expenses are purposely chargeable to the 
fund. 
: Trustee v. Greenough, 105 U. S., 527. 
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| Under the doctrine of this case, there should, in any 
event, be a reversal and a reference to the Master, ordering 


him to ascertain what allowances should be made. 
See, also, that these attorney’s fees and expenses, and 
compensation of assignee should be paid out of the fund. — 


Central R. R. vy. Pettus, 118 U. S., 116. 
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ASSIGNEE 8 RIGHT TO RECOVER ON CROSS-BILL. 

The cross-bill is on page 36 of the record. It is to re- 
cover $2,000, Sanborn & King were allowed by the 
Court of Claims to retain from the Peck judgment $10,000 
for their fees and expenses. They then paid $2,000 of 
suine to complainants, this being the amount of the ex- 
penses claimed to have been advanced in the prosecution 
To this they are not entitled, in the 


of the Peck suit. 
| event of the validity of their claim being overthrown and 


: 
| 
| should refund it to the assignee. 


<a | 
{Sees COMPLAINANTS HAVE NO STANDING IN A COURT OF 
«Tae ae EQUITY. 
a | This court has frequently condemned contracts and trans- 
fe actions relating to trafficking In) government contracts 
andclaims. Speaking as to the general doctrine, this court, 
in Maguire v. Corwine, 101 U. S., p. 11li, said; ‘* The 
law touching contracts like the one here in question has been 
often considered by this court, and is well settled by our 
adjudications. 7 

Marshall v. Baltimore and Ohio Railroad Co., 16 

How. 314. 

Tool Co. v. Norris, 2 Wall., 45. 

Trist v. Child, 21 Wall., 441. 

Coppell v. Hall, 7 Wall., 942. 


It can not be necessary to go.over the same ground again. 


To do so would be a waste of time. The object of this 


vpinion is rather to vindicate the application of our former | 
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rulings to this record than to give them new support. 
They do not need it. Frauds of the class to which 
the one here disclosed belongs are an unmixed evil. 
Whether forbidden by a statute or condemned by pub- 
lic policy, the result is the same. No legal right can 
spring trom such a source. They are the sappers and 
miners of the public welfare, and of free government as 
well. The latter depends for its vitality upon the virtue 
and good faith of those for whom it exists, and by those 
by whom it is administered. Corruption is always the 
forerunner of despotism. In Trist v. Child (supra), while 
recognizing the validity of an honest claim for services 
honestly rendered, this court said: ‘*But they are blended 
and confused with those which are forbidden; the whole 
is a unit, and indivisible. That which is bad destroys 
ood, and they perish together. Where 


that which is g 


the taint exists it affects fatally, in all its parts the 


entire body of the contract. In all such cases poltor con- 
ditio defendentis. Where there is turpitude the law will help 
neither party. These remarks apply bere. The contract 
is clearly illegal, and this action was brought to enforce it.’’ 
PARTIES TO AN ILLEGAL AGREEMENT CAN NOT SUE UPON IT. 

Wharton on Contracts: In Sec. 540 this author states 
clearly the universally accepted doctrine of the courts. 
‘‘The principle of public policy is this; La dolo malo non 
oritur actio. No court will lend its aid to a man who founds 
his cause of action upon an immoral or illegal act. If from 
the plaintiff's own stating or otherwise the cause of action 
appears to drise ex lurpi causa, or the transgression of a 
positive law of this country, then the court says, he has ne 
right to be assisted. It is upon that ground the court goes, 
not for the sake of the defendant, but because they will 
not lend their aid to such a plaintiff. So if the plaintiff 
and defendant were to change sides, and the defendant was 
to bring his action against the plaintiff, the latter would 
then have the advantage of it; for when both are 
equally at fault, poftor est conditio defendentis. The policy 
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ae of the law is to leave the parties in all such cases without 

y ea See remedy against each other; but this not as a protection to 

Oe 3 ° : | 

33 ee 4 the defendant, but as a disability to the plaintiff. And the 

a ee ae true test for determining whether or not the plaintiff and 

ae ? defendant were in pari deléttu is by considering whether 

Peely it the plaintiff.could make out his case otherwise than through 

7 sf i ; ‘ : " 7 

‘2 oe) eo the medium and by the aid of the illegal transaction to 
eo which he himself was a party. Hence, money contributed 

to an illegal act can not be recovered back; nor can money 


ndvanced to carry out a fraud. * * * It makes no 
matter by which party the bar of illegality is advanced. 
By whomsoever introduced into the case, it stops proceed- 


ings. Neither party can claim the aid of the law to enforce 


- * * 


an illegal contract. ‘Where parties are concerned 


in illegal agreements or other transactions, whether they 


are mala prohibita or mala in se,’ so is the rule stated by 


‘ 


Judge Story (Eq. Jur., 12th ed., sec. 298), ‘courts of 


Wientiliedinceiains oe se 
. — 


equity, following the rule of law as to participators in a 
common crime, will not at present Interpose to grant any 
relief ; acting upon the known maxim, ‘* in pari delicto 


potiar est conditio defendentis, ef possidentis. * * *,” 


In Irwin vy. Milliar, 110 U. S., p. 510, this court, in | ‘ 
speaking of the right of a broker to recover compensation 
for negotiating a contract void between the principals, on 


the ground of public policy, said: 


‘¢ But we are also of the opinion that when the broker is 4 
privy to the unlawful design of the parties, and brings them 
together for the very purpose of entering into an illegal 
agreement, he is particeps crimints, and cannot recover for 
‘services rendered or.Josses incurred, by himself on behalf 


of either, in forwarding the transaction.”’ 


‘ 
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We submit that McLean and Harmon claim this fund on 


their own showing through illegal contracts, violated laws 


and broken oaths, and have made no case entitling them 


to the favorable consideration of a court of conscience. 


_ Respectfully submitted, 


HAGERMAN, McCRARY & HAGERMANN, 
| | Attorneys for Appellant. 
JAMES HAGERMAN, 
JOHN H. CRAIG, of Counsel. 
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SOUTHERN DISTRICT OF LOWA. 


Brief for Appellant in Reply. 


It has been expressly decided that the mere fact of ad- 
vances towards the creation of a fund creates no lien thereon. 
Wright vs. Ellison, 1 Wallace, 16. 


Among other things the Court said : 

“To constitute an equitable lien there must be some dis- 
tinct appropriation of the fund by the debtor. It is not 
enough that the fund may have been created through the 
efforts and outlays of the party claiming the lien.” 


That case, therefore, is decisive of the proposition that 
complainants’ claim for advances gives no lien or right. to 
the fund at law or in equity. 


The only way, therefore, for complainants to get a lien is 
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to charge the fund as trust property by virtue of the part- 
nership agreement between complainants and Peck. This 
is substantially conceded by the brief of counsel. 

Their argument is that a partner has a lien for his ad- 
rances that impresses the partnership tunds with a trust. 
Ordinarily this is so. It is a doctrine founded upon the 
equitable principles of uses and trusts. | 

This argument admits and counsel in their brief (page 11) 
concede that their only claim to the fund is by reason of 
this trust. | 

The assignments are void under the act of Congress. The 
notes constitute no lien for the same reason. 

[f section 5737 prohibits any assignment of an interest 
in a contract with the Government, then there can be no 
trust, because the copartnership agreement transfers an in- 
terest, and is based on an dtlegal act. .The authorities are 
abundant that no trust can be established by an illegal act. 

“Equity will enforce all lawful trusts. If a trust should 
be created for an tllegal or fraudulent purpose equity will not en- 
force it, nor, it seems, relieve the person creating it by setting 
aside the conveyance. When, however, a trust is unlawful 
because it is one which the statute forbids or which conflicts 
with the statutes concerning perpetuities and the like the 
whole disposition is void.” 

2 Pomeroy, Eq. Jur, § 987. 

“Trusts are also said to be legal or illegal. Trusts are legal 
when they are for some honest purpose, as to pay debts or 
make a provision for families. They are illegal when they are 
for the purposes of immorality or vice or of defrauding cred- 
itors or contravene some statute or are contrary to public policy. 
In such a case a court of equity will not give its aid in carrying 


them into execution.” | 
1 Perry on Trusts (3rd Ed.), See. 21. . 


3 


“ But no valid trust ean be founded on an interest derived 
from an illegal contract or established in contravention of 
the general policy of the law. Thus, in the case of an officers, 
half pay, or a jailer’s fees, or a right to property depending 
on the issue of a suit then pending, or any interest the as- 
signment of which is forbidden by the law on the ground of pub- 
lic policy. ‘The court will not recognize any trust which is 
attempted to be attached on a disposition of such property, 
for such a trust would be in direct violation of those rules 
of law.” | 

Hill on Trustees (2d Amer. Ed., Wharton), p. 54, § 45, 
and cases cited. 


In Stone vs. Lidderdale, 2 Anstruther, 533, W. Benyon, in 
consideration of £120 paid him by defendant Lidderdale, 
obtained from him an annuity of £20 for the defendant's 
life, and for securing the payment thereof all right or 
interest which he had or might have to half-pay as reduced 
ofticer in the army, and thereby granted to him a power of 
attorney irrevocable for receiving the same. The annuity 
and security were assigned by Benyon to plaintiff. Defend- 
ant’s paymasters of the forces refused to pay to plaintiff 
the half pay of defendants. Thereupon a bill in equity was 
filed to declare the assignment a security for the annuity. 
It was held that, the statute forbidding such assignments, 
it would not be enforced as a trust in equity. 

Curtis vs. Perry, 6 Ves., 759, is a strong illustration of this 
rule. 

The act of Parliament required all ships to be registered 
in the name of the owner and making such registry the evi- 
dence of ownership. Nantes & Chiswell were partners. 


Nantes, with firm money and consent of his partner, who 
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by statute, being a member of Parliament, could not own, 
bought a ship and registered it in his name. | | 
The firm went into bank ruptey and a question arose as to 
who should participate in the proceeds of this ship, the: 
separate creditors of Nantes or the partnership creditors. 
Lord Eldon held that it must be distributed among the sep- 


arate creditors, holding that no trust could be established 


on a transaction that was illegal. 


In Bellinger vs. Bellinger, 65 Barb. (N. Y.), 595, money 
was deposited with a trustee to be paid over on the perform- 
ance of a certain act stifling a prosecution. After a com- 
pliance with the agreement it was sought to compel the 
trustee to pay over the money. The court denied the relief 
and announced the broad doctrine that “no valid trust can 
be founded upon an interest derived from an illegal con- 
tract or established in contravention of the general policy 
of the law.” 

The same general doctrine, that a trust cannot be founded 
on an illégal contract, is announced in— 
| Murphy vs. Hubert, 16 Pa., 550. 

(Fraudulent trust deed.) 

Servis vs. Nelson, 1 McCarter, 94. 

(Same.) | 

Brackenburg vs. Brackenburg, 2 J. & W., 391. 


See on same question— 
2 Story Eq. Jur., sec. 1201 6. 
Clos vs. Boppe, 23 N. J. Eq., 270. 


Miller vs. Davis, 50 Mo., 572. 


er 


Also Alsworth vs. Cordtz (31 Miss., 32), where land was en- 


tered by a son in his own name with money of his father, the 


father having already entered as much as he is entitled to 
in his own name. 

So we say that the proposition that merely for the ad- 
vances to the copartnership a trust arose anda lien attached 
to the fund must fall because the partnership agreement is 
illegal. | | | 

The second ground upon which it is sought to take this 
fund is that the fund has been reduced to possession, and 
that a partner cannot be heard to assert the unlawful means 
by which it was acquired. 

While this rule might do in so far as making Peck liable 
for an accounting and creating an individual liability on 
his part to pay over to complainants a sum equal to their 
share (and even that we deny), it cannot impress this fund 
with a lien so as to divest the assignee therefrom. 

The foundation of this claim is the case of Brooks vs. 
Martin (2 Wallace). 

This case is not in point for two reasons : 

First. By the doctrine of that case, broad as it may be 
claimed, it gives no lien on the fund, or else we overrule the 
the well-settled rule that trusts cannot be founded on trans- 
actions prohibited by statute. 

Our view also accords with Trist vs. Child (21 Wallace, 
441) and Wright vs. Ellison (1 Wallace, 16). : 

Second. Brooks vs. Martin, in any view of the case, is not 
applicable to the facts herein. 

Here it is not claimed that any interest in this fund is 
complainants’, unless it be by virtue of the partnership rela- 
tion, whereby @ lien is worked out in equity through the 
trust relation. To assert this lien makes it necessary to rely 


on the partnership agreement. Whatthe partners did was not 
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unlawful, as in Brooks vs. Martin, but, unlike that case, the 
contract of copartnership is void because contravening 
section 3737, and to get a lien the parties must’rely on this 
illegal agreement. 

The distinction is manifest. There the partnership was 
lawful—what the parties did was unlawful, and there was a 
subsequent agreement to pay ; therefore an accounting did 
not depend on the illegal ventures. Here the ventures are 
legal, the contract invalid, and the right to the lawful fund 
depends on the illegal contract of copartnership. 

The distinction is just that difference between enforcing 
an illegal agreement and asserting title to money which has 
arisen from illegal transactions. This distinction is clearly 
made in Tenant vs. Elliott Bos. & P:. 3). 

Brooks vs. Martin cites and relies on this distinction, which 
is also taken in Thomson vs. Thomson, 7 Vesey, 473. 

If no trust-can arise from an dlegal agreement there can be 
no lien. Complainants may have a claim in the nature of 
a general debt against Peck, but if to get a lien as a trust 
they must go back to the original contract of copartnership, 
then they must fail because it is founded on the transfer of 
an interest in a contract which is prohibited by section 3737. 

Thomson vs. Thomson, 7 Vesey, 475, supra, approved by 
this Court in Brooks vs. Martin is precisely in point. 

Articles of agreement between William Thompson and 
his brother, George Thomson, were entered into reciting that 
George, a late commander of a ship, had resigned such com- 
mand in favor of William, and it was agreed that William, 
so long as he should continue as commander, should pay to 


George an annuity of £200, and further that in case William 


should at any time quit the service of the company or resign 
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the command of said ship, he should to the good liking of 
George, his executors, ete., cause and procure the next sue- 
ceeding commander of the said ship, either to pay such sum 
as should, in the judgment of Gerge, his executors, ete., be 
deemed a full and fair equivalent satisfaction for said annuity 
of £200, or to bind himself to continue the payment of such 
sum of £200 so long as he might continue in command, 
and also, upon resigning, to bind and oblige himself to pay 
such sum as in the opinion of two arbitrators should be 
deemed a fair equivalent, and George agreed that all money 
received by him from such source should be received in trust 
for his two sons, George and William. 

Upon the arrival of age by these two children the father 
assigned such contract to them. 

William Thomson, the elder, relinquished his command, 
and there was due on his command £2,040. 

The sons of George brought a bill to charge such fund 
with the fulfilment of the contract. 

The Master of the Rolls (Sir William Grant) delivered the 
opinion. He held the agreement was invalid and that no 
trust could attach. He said: 

“There is an equity against the fund, I admit, if you can 
get atit by alegalagreement. The defence is very dishonest, 
but in all illegal agreements it is against good faith as be- 
tween the individuals to take advantage of that. A man 
procures smuggled goods and keeps them but refuses to pay 
for them. Soin the underwriter’s case, an insurance con- 
trary to the act of Parliament, the brokers had received the 
money and refused to pay it over, and it could not be re- 
covered. No matter who complains, the thing is illegal. 


You have no claim to this money except through the me- 
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dium of an illegal agreement, which, according to the deter- 
minatioas, vou cannot support. I should have no difficulty 
in following the fund, provided you could recover against 
the party himself. If the case could have been brought to 
this, that the company had paid this into the hands ot a 
third person for the use of the plaintiff, he might have re- 
covered from that third person, who could not have set up 
this objection as a reason for not performing his trust. 
Tenant vs. Elhott, 1 Bos. & Pul., 3, is, I think, an authority 
for that. Butin this instance it is paid to the party, for 
there can be no difference as to the payment to his agent. 
Then how are you to get at it except through this agree- 
ment? There is nothing collateral; in respect of which, 
the agreement being out of the question, a collateral demand 
arises, as in the case of stock-jobbery differences. Here you 
cannot stir a step but through that illegal agreement, and 
it is impossible for the court to enforce it. I must therefore 
dismiss the bill.” 

The result of the foregoing case is that if to obtain their 
lien they must in any wise depend on an illegal contract they 
can have no relief. The rule is stated in Story on Agency, 
$ 3548, as follows: 


“The distinction between the cases where a recovery can 
be had and the cases where a recovery cannot be had of 
money connected with illegal transactions, which seems now 
to be best supported, is this: That wherever the party seek- 
ing to recover is obliged to make out his case by showing the 
illegal contract or transaction, or through the medium of the 
illegal contract or transaction, then he is not entitled to re- 
cover any advance made by him connected with that con- 
tract. But when the advances have been made upon a 
new contract remotely connected with the original contract 
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or transaction, but the title of the party to*recover is not 
dependent upon that contract, but his case may be proved 
without reterence to it, then he is entitled to recover.” 


the supreme court of North Carolina made this distine- 

tion, at the same time citing Brooks vs. Martin with approval, 

r in the case of King vs. Winants, 71 N. €., 469. There plain- 
tiff and defendant agreed not to bid against each other for 
a Government contract to be given to the lowest bidder and 
to share the profits of the contract when given to one of 


them. The contract was awarded to defendant, but it was 


i held that he could not be held liable for an accounting—the 
: contract of partnership being against public policy, and it was 


this contract that was the foundation of the recovery. Brooks 
: vs. Martin is cited with approval and distinguished. So in 
| Woodworth vs. Bennett, 43 N. Y., 273, the same distinction 
is made, the court at the time approving brooks vs. Martin. 
The facts were: That plaintiff, defendant, and two other par- 
ties, one of whom was an engineer in the employment of the 
State upon the canals, entered unto an agreement in the 
nature of a copartnership to put in a bid for certain canal 


work, which bid was to be in plaintiff’s name alone. The 


State statute provided that every.bid should contain the 
names of all persons interested therein, that there should be 
no secret agreement or understanding that some one not 
named in the bid should have an interest, and that engineers 
and persons in the employ of the State could not be inter- 
ested in such a contract. 

The bid was put in by plaintiff alone. Before the work 


mam TTT” TET NLL mT hie 


was awarded the said parties made an agreement with one 
| Harmon to withdraw their bid aud sell it to him for $400, 

which was consummated. Harmon gave his note in pay- 
2 


oe 


: 

t ment, which note was delivered to plaintiff to collect, on 
e the agreement that when collected he would divide the pro- 
a ceeds equally between the four. Plaintiff collected the note, 
s paid two of the parties their portion, and promised to pay 
a: 4 | defendant his part thereof, which he never did. 

t The court held that the original agreement of copartnership 
i was illegal and there could be no recovery by defendant. 

if | The court conceded that if a lawful firm obtained money 


unlawfully a division could be ordered, but said where the 
very partnership itself was for an unlawful purpose, and the 
action brought depended thereon, then such organization 
would be the ground of action, and, it being unlawful, 
there could be no recovery. 

Snell vs. Dwight, 120 Mass., 9, makes the same distine- 
tion. 

The acts of Congress prohibited purchases between citizens 
of products of insurgent States. 

Plaintiff and defendant entered into a partnership to do 
that thing. This suit was brought for a division according 
to the contract.. Relief was denied. All the cases were re- 
viewed, and the doctrine asserted that if it were necessary 
to rely on the illegal agreement in any way then there could 
be no recovery. 3 
Bierbauer vs. Wirth, 10 Bissell, 60, makes the same dis- 
tinction 7 

So we say that even if a mere action to establish a debt 
against Peck might be maintained, yet no lien can be as- 
serted against the fund, because to. get this lien the parties 


must fall back to the original contract of copartnership, 


which is illegal. 
Thus it is stated by a well-known author (1 Lindley, part 


1] 
1, Ewell, § 204): “ It is settled that if money comes to the 
hands of a person in trust for another the cestud que trust 
cannot recover such money if the trust which he seeks to 
enforce is itself illegal.” | 

Thus in Ottley vs. Brown (1 Ball. & Bea., 360):"“A, who 
was a shareholder with B and others in two companies, 
wished to become a banker, and, in order to evade a statute 
which rendered it illegal for a banker to be a partner in 
commercial undertakings, A assigned his shares in trust to 
B for himself. Bb, who carried on a separate trade, was 
made bankrupt, and his assignees sold all his shares in 
above companies and also the shares held by him in trust 
for A. A then filed a bill against B’s assignees, praying 
that they might be declared trustees of these last shares for 
him, A, and that they might be ordered to pay the value 
thereof to him, or that he might be at liberty to prove for 
such value against B’s estate, but the bill was dismissed 
with costs, on the ground that it sought to enforce a secret 
trust, which was directly against a positive law.” 

And as fully supporting the view that to obtain a recov- 
ery recourse must be had to the illegal contract of copart- 
nership these complainants must fail. See the following 
cases, precisely in point, all partnership cases: 

Ewing vs. Osbaldiston, 2 M. & Cr., 53. 
Knowles vs. Haughton, 11 Vesey, 168. 
Armstrong vs. Armstrong, 3 M. & K., 45. 
Harvey vs. Collett, 15 Sim., 352. 
DeBegnis vs. Armstead, 10 Bing., 107 
Mitchell vs. Cockburn, 21 H. Blacks, 580. 
Booth vs. Hodgson, 6 T. R., 406. 

Lees vs. Smith, 7 T. K., 358. 


SD herd 


Aubert vs. Maze. 2 Bos. & P., 37 
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In MeCord vs. U.S., 9 Court of Claims, 155, 166, See. 3737, 


was construed as meaning: 


First. A prohibition of the transfer of the contract so as to 


make such transfer absolutely illegal and void. 
Second. Also as annulling the original eontract itself. 


Such is the true construction as shown by the cases cited 
in our first brief. 

Therefore the contract of copartnership operated as a 
transfer of an interest in the government contract and was 
illegal, and no rights can be claimed under it. 

In Brooks vs. Martin a recovery was allowed because there 
had been admissions made by the one partner to the other, 
and accounts rendered showing that the property belonged 
to both jointly, and, in order to establish an interest in the 
property, there was no necessity to have recourse to the un- 
lawful agreements by which the property was acquired. 

In the case at bar there is no such admission. Ever since 


Ilobbs was appointed assignee and ever since he has reduced 


-the property to his possession, he has stoutly denied that 


complainants have any interest in it. There has been 
nothing said or done since the money was recovered by the 
assignee from which there can be either an express or im- 
plied contract inferred so as to form the basis of a recovery. 
The bill alleges nothing of the kind and the proofs show 
nothing of the kind. The rights of complainants stand or 
fall on the validity of the transfer of Peck’s contract to the 


copartnership. This distincticn is made clear in Planters’ 
Bank vs. Union Bank, 16 Wallace, 500. 
The case of Brooks vs. Martin was determined not on the 
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original contract, but on subsequent or collateral contracts 
and transactions, in which the original illegal acts and con- 
tracts are held to form no part of the consideration. In the 
case at bar the bill seeks to enforce directly an illegal con- 
tract, and to secure its fruits to the plaintiffs, and cannot be 
maintained. 3 
Respectfully submitted, 

| FRANK HAGERMAN, 

JAMES HAGERMAN, 
For Appellant. 
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BRIEF OF RESPONDENTS ON APPEAL. 


PRELIMINARY SUGGESTIONS. 


The record in this case is very voluminous, but the 
points controverted and involved in the appeal are 


few and simple. The amount of evidence taken is 
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considerable, but the most of it, and the only part of 
it that is material to the points at issue, is given by 
the plaintiffs below, none of which is controverted or 
attempted to be contradicted by the defendant, and 
of consequence must, and will be taken to be true. 
This fact will relieve the court from the necessity of 
any extended examination of the evidence, and will 
also relieve counsel from anything more than a state- 
ment of the facts established. Any attempt to ab- 
stract the evidence will be useless, because it is all 
directed to the one point of showing how much money 
the plaintiffs put into the co-partnership called the 
“Yellowstone River Contracting Company,’ and how 
much the defendants’ assignor in bankruptcy, C. K. 
Peck, put into the same; the results and amounts 
standing undisputed, and thus fixing the rights of 
the several partners in that company and its assets. 

The bill of complaint is found in the record on pages 
I to 16. , | 

The answer of the defendant Hobbs is found on 
pages 24 to 36. 

The replication of the plaintiffs’ is on page 38. 

These pleadings make up the only issues that were 
tried in the court below, and upon which the decree 
appealed from was made. This decree is found on 
page 48. 

The record is encumbered with a cross bill of the 
defendant, pages 36-7-8, and a plea to the same by the 


plaintiffs in the original bill, who were defendants in 
the cross bill; plea, pages 21-22. This cross bill was 
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never acted on, and is eliminated from the appeal. 
We mention it merely in explanation of its presence 
in the record. 

After all the evidence wastaken Justice Miller made an 
order referring ittoa Master to report how much money 
either of the plaintiffs McLean and Harmon paid out 
on account of the Peck contract after the date of two 
papers signed by Peck of date of July 20, 1877, by 
which ke agreed to pay each a definite sum of money 
to be received by him on account of that contract. 
This order is on page 7}. 

The Master made his report on said order June 5, 
1882, which is found on pages 43 to 48, and shows that 
there is a balance due the plaintiffs for advances on 
said contract after said July 20, 1877, of $1,032.41. 

The plaintiffs oral testimony is all contained in page 
56 to page 137, and their exhibits are found on pages 
I 31 to 240. 

Defendant’s oral testimony is found on pages 244 fo 
265, and their documentary evidence from page 270 to 
the end of the volume; which documentary evidence 
is confined to the proceedings in the Court of Claims 
in which the money was recovered against the United 
States, the Supreme Court of the United States, 
and C. K. Peck’s bankruptcy, none of which in our 
judgment are in the least material or relevant to the 
questions at issue in this appeal. We will now pro- 


ceed to a statement of the case. 


STATEMENT OF THE CASE. 


On the 17th day of August, 1876, The United States 
through its Quartermaster Benjamin C. Card, entered 
into a contract with Campbell K. Peck for supplying 
the Tongue River Military Station in Montana Terri- 
tory with 800 tons of hay and 6000 cords of wood. 

This contract is found inthe record at pages 285-6-7. 

The bid for said contract put in by Campbell Kk. 
Peck, was made in the name of Durfee & Peck, an 
old contracting firm of which Peck had been a partner 
and was then the surviving partner, and knowing he 
would get the contract and supposing it would be 
given to Durfee & Peck, he and the plaintiffs entered 


into articles of co-partnership for the purpose of carry- 


‘ing out the. contract on the 19th of August, 1876, 


Peck signing the articles as Durfee & Peck. These 
articles created a partnership between Peck, Harmon 
and McLean, Peck having one half interest and Har- 
mon and McLean each one quarter; each of the three 
to furnish a proportionate share of the capital and 
enjoy a similar share of the profits. These articles 
are found on page 196. 

Harmon and McLean at once went to work to fulfill 
the contract. They were prevented by the officers 
of the army from cutting the hay at the point where 


they had designed to cut it, which was the only point 


in all that region of country where it could be found. 
They failed therefore to fulfill the contract as to the 


5 
hay, but did fulfill it as to the wood which was cut 
and delivered under great embarrassments created by 
the officers of the army. The contract allowed the 
contractors to cut the wood “upon any part of the 
military reservation outside of a circle of one half 
a mile from the adjutant’s office of that post.” He 
was not allowed to do so, but compelled to cut it at 
a much greater distance, largely enhancing the expense. 

Harmon and McLean advanced all the money that 
was expended in the carrying out of the contract and 
Peck did not expend any, save and except perhaps 
$100 in traveling expenses. The plaintiffs between 
them put in nearly sixty thousand dollars. 

The contract price of the wood came to $51,900, 
but the government of the United States refused to 
pay for all the wood, claiming damages for the failure 
to furnish the hay; but did pay the sum of $10,919.37. 
See Quartermaster Card’s report on the contract, pages 
Z2T, 422. 

Of this money Harmon and McLean received 
$10,000, and Peck $919.37; so Peck received over 
$80c more than he put into the work. 

The parties interested in this contract were dissatis- 
fied with the decision of the Quartermaster, and Mr. 
Peck being the only party who appeared in the con- 
tract with the ‘government, filed his bill of complaint 
against the United States in the Court of Claims on 
the 7th of November, 1877, claiming damages in the 
sum of $55,003.63, for breach of the wood and hay 


contract on the part of the United States. The com- 
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plaint is found on pages 284 to 292, with the exhibits 
thereto attached which are tound on pages 293 to 295. 

This case’ was put at issue by the United States and 
fully tried, resulting in a decision in favor of the 
claimant Mr. Pecéck for the sum of $43,113.63. 

The findings of fact of the court of claims is found 
on pages 664 to 679. The opinion of the Court of 
Claims by Davis, Justice, is found on pages 630 to 637 
and also 634 to 697, and the final judgment of said 
court on page O91. | 

Neither party was satisfied with the decision of the 
Court of Claims, and both plaintiff and defendant 
appealed to the Supreme Court of the United States. 
Both appeals are found on page 692. 

The appeals were duly heard in the Supreme Court, 
and that court on the 15th day of July, 1879, filed its 
judgment and decision affirming the decision of the 
Court of Claims and adding to the recovery of the 
claimant the sum of $2,660. The opinion of the 
Supreme Court was delivered by Mr. Justice Bradley 
and is found on pages 693 to 697. 

While the cause was pending in the Court of Claims 
and on the 31st day of August, 1878, Mr. Peck was 
upon his own petition adjudged a bankrupt in the 
United States District Court for the District of Lowa, 
and John W. Hobbs, the defendant and appellant in 
the case at bar, was appointed his assignee. See opin- 
ion of Justice Bradley, page 696, and the petition and 


adjudication in bankruptcy on pages 693, 699. 


On the second day of December, 1879, while the 


case was pending in the Supreme Court of the United 
States, Campbell K. Peck died, and his widow Helen 
A. Peck was appointed his administratrix, and was as 
such administratrix substituted in his place as party 
plaintiff inthe cause. See opinion of Justice Bradley 
on page 696. 

While the cross appeals were pending in the Su- 
-preme Court of the United States, Mr. Hobbs, 
assignee in bankruptcy of Mr. Peck, moved the court 
to be substituted as a party in place of Mrs. Peck, 
administratrix in the appeals. His motion is found 
on page 6097 él Séq. 

This motion was heard and denied by the Supreme 

Court. See opinion of Justice Bradley, pages 696-7. 
The motion being denied in the same opinion in which 
the merits of the appeals were decided. 
_ The cause was then remanded to the court of claims, 
and the motion to substitute Hobbs for Peck’s admin- 
istratrix was renewed. For motion see page 275. 
The court of claims granted the motion and Hobbs 
was substituted. For opinion of the court of claims 
granting the motion see pages 734 to 738, and dissent- 
ing opinion of Justice Nott on pages 738-9. 

Under this substitution the fund recovered after 
deducting the attorney’s fees, passed into the hands 
of the assignee in bankruptcy of Peck, Mr. Hobbs, 
who is defendant and appellant here. 

Fearing that Hobbs would apply this fund to the 
payment of the general creditors of Peck who had 


proved their claims in bankruptcy, and being advised 
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that in equity it belonged to them. Harmon and Mc- 
Lean filed their bill in the Circuit Court of the United 
States for the District of Iowa against Hobbs as such 
assignee, and also made John B. Sanborn and Charles 
King late partners as Sanborn & King, and Ed. F. 
Brownell, defendants, in which bill they claimed the 
fund and asked that it be decreed to them. The bill 
is found on pages 7 to 16. | 

The defendant Hobbs answered the bill, see pages 
24 to 35, andthe complainants put in a general replica- 
tion, see page 38. 

The reason why Sanborn & King and Ed. IF. Brow- 
nell were made defendants was because Peck had 
given certain powers or deeds of trust to those parties 
which in some way involved this fund or parts of it. 
For power to Sanborn & King see page 8, and for 
power to Brownell see page 8, 9, where both these 
instruments are set out in the bill. 

The testimony was all taken before examiners, and 
the final hearing had before Mr. Justice Miller at 


Keokuk, who rendered a decree awarding the fund to 


the complainants, which was found to be $35,773.63, 
with all interest that had accrued on the investment of 
the fund. For decree see pages 48, 49. 

The defendant appeals from said decree to this court. 


~  ely ACRERYD, 
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RESPONDENTS’ ARGUMENT. 


The court will see that the claim made by Peck 
against the United States was based upon a violation 
by the United States of its contract with him, and that 
he alone was entitled to urge said claim. But the 
court will also see that this claim grew out of the 
money advanced by the complainants in this suit, and 
their labor performed to carry out said contract of 
Peck, and that such advances of labor and money made 
them in equity the owners of such claim. That Peck 
never owned said claim except subject to the equities 
of these complainants, and that we claim our interest 
in the judgment of the Court of Claims and Supreme 
Court, not by virtue of any assignment either in law 
or fact, but solely on the ground of such equities. 

We plead in our bill the several powers of attorney 
made by Peck, not as assignments of the claim or of 
any part of it by him to us, but merely as a recogni- 
tion by him of our equities inthe same. This may not 
have been very artificial pleading on our part, as itismere 
evidence, and as we propose to criticise the defend- 
ant’s answer we may as well admit it in the start. No 
objection was taken to these allegations in the bill, and 
as they did no harm we will leave them where they 
stand, merely stating that the bill makes no claim on 
them as assignments of any part of the claim of Peck 


to us. 
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We were well aware of the provisions of the law 
declaring void all assignments of claims against the 
United States until after the warrant for their payment 
had been issued. Revised Statutes U.S., Sec. 3477. 
And also of Sectzon 3737, declaring assignments of 
contracts with the United States void, and annulling 
the contract assigned so far as the United States is 
concerned. And we based our right to this fund on 
ho such assignment, but on our original and substantial 
equities growing out of our advances of money and 
labor. There can be no pretense in this case that any 
of the three powers of attorney executed by said Peck 
to William Harmon, to Sanborn & King, and to Ed. 
F. Brownell, all of which are set out ‘fotidem verbis in 
the bill, operate or were designed to operate as an 
assignment of Peck’s claim against the United States 
or any part thereof to the complainants or to any one 
else. ie 

The first power to Harmon was executed long 
before the claim was made by Peck against the United 
States. It is dated Nov. 4, 1876. Page 5. And the 
claim is not filedin the Court of Claims until November 
7, 1877. See page 28g. The power simply makes 
Harmon Peck’s attorney to carry out the contract with 
the government and settle the same up, authorizing 
him to receive and receipt for money and execute all 
papers necessary to that end. See Power, page 5. 

The second power to Sanborn & King is found on 


fage 72, and is merely an appointment of Sanborn & 


King his attorneys to institute and prosecute Peck’s 


claim against the United States in the court of claims, 


and authorizes them to receive and receipt for the 


money that may be recovered in such suit. 
bears date March 18, 1877, and is found on page &. 


The third power was given to Ed. F. Brownell on 


the 13th day of November, 1877, a few days after 


Sanborn & King had commenced the suit in the Court 


of Claims. 


It authorizes Brownell as his attorney to 


demand and receive from the United States 


eys that may be allowed him by the Court of Claims, 


and to do everything necessary to get this money 


It does not assign or pretend to 


through that suit. 


assign the claim or any part of it to Brownell or any 


one else. 


Power is on page 9g. 


Even if we claimed any rights under any of these 


documents, it would be difficult to find anything in 


them that would justify the claim; but as we said be- 


fore our claim is based on entirely another ground, 


to-wit: Our advances of money and labor in the per- 


formance of the contract out of which the claim grew. 


Nor do we by our bill assert any claim to this fund 


until after it is paid and in the hands ef Hobbs, Peck’s 


The claim we 


assignee in bankruptcy. 


actly the same we would have made had Peck lived 


there had been no 


and received the fund himse 


It will hardly be disputed 


bankruptcy in the matter. 


that if Peck had got this money he would have re- 


ceived it subject to our equitable lien, which any court 


The law is thoroughly well 


would have 


settled on this point. It is superfluous to cite author- 
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ities on such a point to this court, but we will call 
attention to Story’s Equity Furisprudence, vol. 2, see. 
71731, where the author is treating of implied trusts. 
He says: 

“Indeed there is in general no difficulty in equity, 
in establishing a lien, not only on real estate, but on 
personal property, or on money in the hands of a third 
person, whenever that is matter of agreement, at least 
as against ‘the party himself and third persons who 
are volunteers or have notice, for it is a general prin- 
ciple in equity, that as against the party himself and 
any claiming under him, voluntarily or with notice, 
such an agreement raises a trust. 

2 Story C.C. Kep., P. G00. 

2 Story’s iq. Furis., secs. 122§8—9-1 249. 

Wamstrey vs. Lady Tanfield, 1 Ch. 29. 

3 Smith's Leading Cases in Equity, pp. 279-80, 
343. 

I Vesey, 331, and all authorities cited pages 343-4. 

Whitfield vs. Fansett, Ib. 387. 

Wright vs. Wright, Ib. go8. 

Allston vs. Bank, 2 Hill Ch., 235. 

Crocker vs. Whitney, 10 Mass. 316. 

Bigelow vs. Wilson, 1 Peck, 485. 

Gardner vs. Hoag, 18 Ib. 168. 

Mitchell vs. Winslow, 2 Story, 630, read page 639. 


<r 
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The equity jurisdiction, and equity jurisprudence 
administered in the courts of the United States are 
coincident and coextensive with that exercised in Eng- 
land, and are not regulated by the municipal jurispru- 
dence of the particular State where the court happens 
to sit. | 

2 Story C. C. Rep., 567. 
Robinson vs. Campbell, 3 Wheat. 272. 
U.S. vs. Howland, 4 Wheat. 108. 


There is no case in which a court of equity will not 
enforce equities growing out of advances made in good 
faith; the only exception is where fravd has entered 
into the transaction. This case is free from even the 
suspicion of fraud. 


2 Story C. C. Rep., 564-5. 


It will probably be contended that as Peck could not | 
make a valid assignment of any part of this claim, 
that no equities can arise or grow outof it. It will be 
seen at a glance, that although such a position might 
have some force as to equities arising after the creation 
of the claim, it can have none as to those existing 
prior to its inception. Anything a party might do 
after such a claim had accrued to him in his own 
right, under which another party might claim an equity, 
could be with some show of reason claimed to be in 
the nature of an assignment of an interest in it by 


way of implication; but such is not the case at bar. 
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Here Peck never had the claim free from our equities 
previously charged upon it. He held it as a party 
does land upon which there is unpaid purchase money. 
He takes it burdened with the charge, and he can't 
divest himself of it, nor can any law aid him in divest- 
ing himself of it. It will follow the claim in every 
shape it may assume, and can always be enforced 
against it while in the hands of the original party, or 
any volunteer or party with notice. No one can suc- 
cessfully resist it but a dona fide purchaser for value 
and without notice. 

The statute of 1853, now section 3477 of the U. 5. 
Revised Statutes, has received the construction of this 
court on several occasions. In United States vs. Gillis 
g5 U.S. Rep. go7, it was held that an assignment ofa 


claim against the United States did not authorize the 


assignee to sue in the Court of Claims in his own 
& : 


name. 
In Spofford vs. Kirk, 97 U.S. Rep. 484, this court 
held that a draft drawn against a claim in litigation was 
void to pass any interest in the claim, The court in 
this case point out the mischiefs against which the act 
of 1853 was directed, and. decline to decide whether 
an assignment would be good or not “between the 
creditor and his assignee to transmit an ownership of 
the debt or create a lien upon it.” Page 489, opinion. 

The next decision is Goodman vs. Niblack, 102 U.S. 
Rep. 556. In this case it is held that an assignment 


~ 


for the benefit of creditors made by a person holding 


I 


. 
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a claim against the United States would pass such 
claim. On page 560 the court points out the mischiefs 
intended to be guarded against by the act of 1853, as 
follows: | 

“First. The danger that the rights of the govern- 
ment might be embarrassed by having to deal with 
several persons instead of one, and by the introduction 
of a party who was a stranger to the original transac- 
tion.” | 7 

“Second. That by atransfer of such a claim against 
the government to one or more persons not originally 
interested in it, the way might be conveniently opened 
to such improper influences in prosecuting the claim 
before the departments, the courts, or the congress, as 
desperate cases, when the reward is contingent on 
success, so often suggests.” 

See also Erwin vs. U. S., 97 U. S. 392, opinion 397, 
where this court in construing the act of 1853 uses this 
language: “The act of Congress of February 26, 
1853, to prevent frauds upon the treasury of the United 
States, which was the subject of consideration in the 
Gillis case, applies only to cases of voluntary assign 
ment of demands against the government. It does not 
embrace cases where there has been a transfer of title 
by operation of law. The passing of claims to heirs, 
devisees or assignees in bankruptcy are not within the 
evil at which the statute aims, nor does the construc- 
tion given by this court deny to such parties a standing 


in the Court of Claims.” 


i 
i 
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These cases put an end to all controversy that such 
claims do pass by operation of law, by will, in bank- 
ruptcy, and that all equities arising by advances of the 
money out of which the claim arose create a valid lien 


upon it as between the original parties, and all claim- 


ing under them as volunteers or with notice. It was’ 


on the strength of these cases that Mr. Justice Miller 


decided in the case et bar that the act of 1853, now. 


section 3477 of the Revised Statutes, and sectzon 3737, 
cut no figure whatever, and that the rights of the 
plaintiffs and Mr. Peck as to the equities existing 
between them were to be decided’ exactly as if those 
acts did not exist. 3 

In making this decision he delivered an oral opinion 
fully covering all the points in the case, which was 
preserved by a stenographer, and is annexed to this 
brief in full, it not appearing in the record. 

This section has received no further consideration 
from this court until the case of RX. R. Co. vs. United 
States, 112 U. S. Rep. 733, where it was held that a 
mortgage given upon a claim against the United States, 
which was unadjusted, passed no interest therein even 
when made absolute by foreclosure. This case has no 
bearing upon the case at bar. 

Now if ouf equities could have been enforced against 
Peck, and the claim passed by operation of law to 
Peck’s assignee, why may they not be enforced against 
him? He certainly does not occupy any better posi- 
tion than did Peck. 


a 
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“It is a perfectly well settled principle that the 


assignee in bankruptcy takes property and rights in the 

same plight and condition, and with all the equities 

attached thereto, in the same manner that the bankrupt 

himself held them.” 

2 Story’s C. C. Rep., opinion 56 4. 

Brown’s assignee vs. Heathcote, 1 Atk. 160, opin- 
ton 162. | 

2 Vern. 564. — 

2 Story’s Eq. Furts., Sec. rgit. 


So if we had any equities in the fund as against 
Peck, we hold the same as against Peck’s assignee. 
He is a mere volunteer, without consideration, without 
interest, and a mere substitute for Peck. 

Such a construction as is claimed by the defendant 
Hobbs in this case for the Act of 1853 would have 
amost disastrous effect upon the operation of the 
government. No one but a rich man could take a 
contract to build forts, ships of war, carry foreign 
mails, or any other contract involving large outlays of 
moneys, because if parties furnishing the money could 
acquire no equities in the fund arising from the con- 
tract, and are to be thrown entirely upon the honor of 
the contractor, or are to be at the mercy of and be 


postponed to all his general creditors, the government 


contractors will find it difficult to obtain the means of 


fulfilling their obligations to the State. Such a con- 
struction is most unreasonable, and as we have said 
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the cases of Goodman vs. Niblack and Givin vs. U.S. 


settle the law against it. , 
But there is another and equally conclusive answer " 
to the claim of the defendant. [tis this: Even if the ‘ 
Act of 1853 should be held to declare all contracts 
entered into for the fulfillment of a government con- al 
tract void or even criminal, still the result would be 
the same. y 
This fund had been reduced to possession by Peck 
when our bill was filed. And when a fund which has 
been produced even by criminal means has once be- 4 
come an accomplished fact, and in the possession of 
one of the partners who contributed to the creation of r 
the fund, he cannot be permitted to set up as against 
his copartner the illegality of the process by which the e 
fund was acquired, but must account to his copartner 
as in ordinary cases of partnership; and if a principal ape 
is held to this rule, certainly his assignee in bankruptcy 
stands in no different position. e 
This doctrine has been clearly held and established : 
by this court in Brooks vs. Martin, 2 Wallace, 70, 
opinion p. So, which ought to conclude this case so far A: 
as the Act of 1853 has anything to do with it. 
| a 1 
The defence intended to be pleaded in the answer in . 


this case, is, simply that because the Act of 1853 for- 
bids the assignment of claims against the United 


States before the warrant for their payment had been 


issued, therefore although the claim grew out of the 
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money of the complainants furnished to Peck to carry 
out this government contract, no equities could arise 
in favor of the complainants. We think we have 


effectually disposed of this pretended defence. 


IT. 


The answer also sets up the statute of limitations. 

We think there is no difficulty in this point. The 
complainants had not and could not have, any cause 
of action against this assignee of Peck, until after the 
fund came into his hands and he refused to turn it over 
to us. | 


Chronologically considered the matter stands thus: © 


The judgment was rendered against the United 
States in the Court of Claims on the 1oth day of Feb- 
ruary, 1879, and the same was affirmed in the Supreme 
Court of the United States on the 1oth day of February, 
1880, and an addition made to the amount. It was 
then remanded to the lower court where judgment was 
rendered for the full sum at a subsequent day. 

The bill in this suit was verified on the 24th of July, 
1880, and filed about thattime. The defendant Hobbs 
was appointed assignee of Peck on or about the 13th 
day of September, 1878. 

The bankrupt act creates a limitation of suits by and 
against an assignee in bankruptcy of two years “from 
the time when the cause of action accrued for or 


against such assignee.” Section 5057. 
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When did our cause of action accrue against the 
defendant Hobbs? 

He was not appointed until September 13th, 1878, 
less than two years before the suit was commenced, 
which was in July, 1880. 

We had no cause of action against anybody prior to 
the recovery of the judgment against the United States 
in the Court of Claims February 10, 1879, and we 
claim that we had none until the affirmation of the 
judgment in the Supreme Court on February 1oth, 
1880; There was no fraud until that time, and there 
could be no contention with anybody. 

When the assignee was substituted as plaintiff in 
the suit against the United States, and took possession 
of the fund, and refused to turn it over to the com- 
plainants, or threatened to distribute it among the 
general creditors, then a cause of action arose in favor 

of the complainants, and against him to prevent this 
interference with their rights, and not till then. 

For what could we have maintained an action against 
the defendant at any period prior to his refusing to turn 
this fund over to us. He haddone usno wrong. We 
were bound to suppose that he would do his duty and 
account to us for the fund, turning it over to us when 
he ascertained that our advances covered the whole 
sum, and that Peck had no interest in it, not until he 
took the ground that by reason of this statute of 1853 
we had no interest in the fund, and threatened to dis- 


tribute it among Peck’s general creditors, had we any 
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cause of complaint against him. Our cause of action 
accrued then and not till then. 

In Zappon vs. Whittemon, 15 Blatch C. C. Rep. 440, 
the facts were as follows: B. made a general assign- 
ment for the benefit of creditors to J., but two days 
afterwards paid over money to W. T. became assignee 
in bankruptcy of B., and succeeded in getting the 
assignment to J. set aside, and himself vested with J.’s 
title. Ll. sued W. for the money paid by B. more 
than two years after he had been appointed assignee. 
Fleld, that the cause of action did not accrue to T. 
s title, at which time 


y 


until he became vested with J. 
the statute of limitations began to run. 

We could not have had any cause of action against 
Hobbs until at least the date of his substitution in the 
place of Peck in the suit against the United States. 

In Edmund vs. Assignee, 7 Daly N.Y. Com. Pleas, 
379, certain stock had been deposited with the bank- 
rupts by the plaintiff’s husband, which the bankrupts 
claimed had been pledged to them as collateral to the 
obligations of the husband. The stock came into the 
possession of the assignee in bankruptcy as a part of 
the assets of the bankrupts. | 

The court says, page 383 of the opinion: “The 
dispute as to the title existed before the assignors de- 
livered the stock to their assignee because the adverse 
claim then existed; but the right of action against the 
assignee arose after the assignment, that is, upon his 
refusal to deliver it to the rightful owner on demand. 


From that time the statute commenced to run.’ 
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Frinkbour’s Appeal, 86 Penn, St. 368, upon a de- 
posit returnable on demand, the statute of limitations 
does not begin to run until the demand is made. 

R.R. Co. vs. Parks, 32 Ark. 7$z. The statute of 
limitations does not begin to run inany case until there 
is a complete aad present cause of action. 

Municipal Court vs. Henry, rt R.f. 563. An exec- 
utor cannot be sued on his bond for distribution 
without showing there was a residue which had been 
definitely ascertained, and awaited distribution. 
Until this fund was definitely ascertained by the 
judgment and ready for distribution, no cause of action 
could arise on it for or against anybody. 

We go further and claim that this assignee never 
shad any right to this fund at all, and having got pos- 
session of it, our cause of action could not have accrued 
until he refused to deliver it to us. On this point we 
cite /Iudgins vs. Lane, 11 Bankrupt Reg. 462. U.S. 
Rev. Statutes, Sec. 505}. 

In Bailey vs. Glover, 21 Wall. 242, it was held that 
in cases of fraud, the cause of action does not accrue 
until the discovery of the fraud. 7 

Lynch os. Fennings, 43 Ind. 270. The facts in this 
case are as follows: <A. sued B. for specific perform- 
ance of a contract for the conveyance of real estate. 
[In his complaint A. alleged a tender and refusal of the 
purchase money 


’? 


and brought the same into court, 
and it remained in the hands of the clerk. After years 
of litigation a final decree was rendered in favor of A. 


The executors of B. then demanded said sum of money 
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of the administrators of the clerk who had died, and 
on their refusal to pay suit was brought for its recov- 
ery. Answer. That more than six years had elapsed 
since the right of action accrued prior to commence- 
ment of suit. //e/d, that the statute of limitations did 
not commence to run against the plaintiff until after a 
demand upon the defendants for the return of the 
money. | | 
There was no cause of action by these complainants 

against this assignee in bankruptcy in existence two 
years or more prior to the commencement of this suit, 
and we brought our suit with great diligence as soon 
as we had any cause of action against the defendant. 

Clark vs. Clark, 17 How. 37: 

Phelps vs. McDonald, 99 U. S, 306. 


| 


A538. 


The answer sets up as a defense (as near as we can_ 


understand it) that in the motion made in the Court of 
Claims to substitute Hobbs for Peck’s administratrix, 
that court decided the merits of this controversy in 
favor of Hobbs by substituting him as party plaintiff 
in the suit. See answer, paragraph XX/, pages 32,33, 
and that the merits of this case are res adjudicata. 
This defence seems to us frivolous, and needs no 
answer; but as it was made we will briefly reply to it, 
and show why it did not and could not conclude us on 


the points we make in this suit. 
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1st. The matter in dispute or cause of action was 


not the same. 


| — 
2d. The parties to the proceeding were not the 
same. YT 
The matters involved in the motion were merely 
those of practice or preliminary matters, to decide who 
was the proper party to become custodian of a fund ; r 
pending the litigation of conflicting claims thereto, 
and in no way involved the merits of those claims. Ina | Mo 


text-book called ‘‘Res Adjudicata and Stare Decisis,” 


page 8, section 14, it is laid down in defining what 


creates an estoppel by judicial decision, as follows: 2 
“Sec. 14. And the judgment accordingly must be 


final, and briefly summing up the essential qualities of 


res adjudicata, ‘‘there must be a suit, actor, reus, wy Ai 
judex, and the judgment must be final. That 1s, it | - 
must settle the matter which it purports to conclude. oe tt 
Again the thing demanded must be the same. The 
demand must be founded upon the same cause of ¢ 
action. The demand must be between the same par- 

ties, and found by and against them in’ the same > 
quality.” | : 

We owe this court an apology for saying as much as 5 


we have said on this pretended defence. 


je 


IV. 


There is one other defence attempted to be set up 
by the answer, and that is based upon the admission of 
the complainants in this suit, to be witnesses in the 
suit of Peck vs. The United States in the Court of 
Claims. The defendant claiming that as such wit- 
nesses they testified that they had no interest in the 


claim against the United States. 


Of course such matters have no place in an answer 
in chancery, because if true, they constitute no 
defence, but are only evidence tending to throw dis- 
credit on the testimony of these parties when they 
attempt to swear differently in this suit. This part of 
the answer is found on pages 37, 32. 

But these parties when sworn as witnesses in the suit 
in the Court of Claims did not swear that they had no 
interest in the Peck claim. Their evidence on this 
point is correctly set out in the answer, and that of 


McLean is found on page 364, and of Harmon on page 


jgr. What they swore to was strictly true, as will 


appear by the two notes referred to by them which we 
put in evidence inthis suit. McLean says in the Peck 
suit: ‘‘I have no direct or indirect interest in the 
claim which is the subject of inquiry, save and except 
from the fact that I hold a note of the petitioner for a 
certain amount which he gave me for moneys advanced 


b 


and services rendered for him.” Harmon says: “I 
have no interest direct or indirect in the claim which 


is the subject of inquiry, except what arises from the 
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fact that I hold a note of Campbell K. Peck the peti- “7 
tioner, which has not been paid.” 
The attorney for the United States could have called 
-for these notes had he been so disposed, but he let the 7 
matter rest, and the witnesses testified in the case. i 
The facts were these: About July 20, 1877, Peck “j 
came up to Fort A. Lincoln, and the members of the ° i 
Yellowstone River Contracting Company had what 
they called a lump settlement of the affairs of that ' 
_patnership which resulted in Peck giving to Harmon | 
his note in the following words: | “? 
, 
| “FT. A. LINCOLN, July 20, 1877. ‘s 
“For value received, I promise to pay to Wm. i. 
Harmon, or order, twenty-three thousand dollars out Ls 
of moneys I may hereafter receive on account of my vi 
claim against the U.S. Government for contract for . 


wood at Tongue River Cantonment on Yellowstone 
River. oe . Pe COCR.” 


And to McLean a note in the following words: 


“BISMARCK, D.T., July 20, 1877. 


“For value received, I promise to pay to J. A. Mc- 


Lean seventeen thousand dollars out of moneys I may 


hereafter receive on account of my claim against the 


U.S. Government for contract for wood at Tongue 


River Cantonment on the Yellowstone River. 
“i. xk Peer.” 


These notes were simply given by Peck to evidence 


the amounts Harmon and McLean had advanced above 
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his advances in the carrying out of this contract as near 
as they could then guess at it. They were not a final 
settlement of the affairs of the partnership, but as 
Peck said: “He did not know what might happen to 
him, and thought that it would be advisable for him to 
give this paper.” Page 717,118. Peck was an hon- 
est man aud deeply in debt, and wanted to protect his 
partners so far as this fund was concerned. 

The idea of an estoppel arising against these plain- 
tiffs by reason of their having so sworn is utterly 
untenable. If anybody could claim an estoppel it 
would be the United States; this defendant certainly 
cannot. What did either he or Peck ever do on the 
strength of this testimony to permit them to claim an 
estoppel? Their position would not be changed by our 
recovery here. It benefits instead of injuring them. 

The evidence of Harmon and McLean as to their 


_interest in the Peck claim might not have been entirely 


ingenuous, but it was nevertheless true. It cuts no 
figure here, as their evidence in this case is corrobor- 
ated by books, vouchers and witnesses, and is not in 
any way assailed. So much for this attempted de- 


defence. 


V. 


There does not appear to be anything else in the 
answer worth noticing. There is something about the 
expenses of the assignee and his counsel in endeavor- 


ing to procure his substitution as a party in the suit 
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( 


against the United States; and as all the oral evidence 
siven by the defendant in this case is directed to the 
amount of expenses incurred, and the value of the 
service of counsel, we have always supposed the 
collection of these sums was the principle object of the 
defence being made; but as we cannot exactly see 
how. they in any manner influence the merits of the 
case, we pass them without comment. For testimony 
of Hagerman, Craig, McLean and Hobbs see pages 244 
to 262. 


Vi. 


Many objections weré interposed by the defendants’ 
counsel to the admission of the plaintiff’s evidence, the 
prominent one being that Harmon and McLean could 
not testify to any personal transaction or communica- 
tion had between them and Peck during his lifetime. 
This objection was made under the provisions of the 
statute of Iowa on the subject of evidence, which is 
section 3639, page 564, of the statutes of Jowa, 187}, 
which is as follows: 

“No party to an action or proceeding, nor any per- 
son interested in the event thereof, nor any person 
from, through or under any such party or interested 
person, derives any interest or title by assignment or 
otherwise, and no husband or wife of any said party 
or person, shall be examined as a witness in regard to 
any personal transaction or communication between 


such witness and a person at the commencement of 
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such examination deceased, insane or lunatic, against 
the executor, administrator, heir-at-law, next of kin, 
assignee, legatee, devisee or survivor of such deceased 
person, or the assignee or guardian of such insane per- 
son or lunatic; but this prohibition shall not extend to 
any transaction or communication as to which any | 
such executor, administrator, heir-at-law, next of kin, | 
assignee, legatee, devisee, survivor or guardian shall 
be examined on his own behalf, or as to which the tes- 
timony of such deceased or insane person or lunatic, 
shall be given in evidence.” : Be ‘ 
It has always been our opinion and still is, that the 
statute of Iowa has nothing whatever to do with the 
question of the competency of these parties as wit- 
" "messes in a suit in the Circuit Court of the United 
| States, and on the hearing it was so held by Mr. 
: Justice Miller. 
| The Congress of the United States has seen fit to 
| regulate this whole subject for the federal courts, and 
such regulation governs, independent of the State 
statute. This provision is found in sectzon 858 of the 
Revised Statutes of the United States, page 162. See 
Potter vs. Bank, 102 U. S. 163, opinion p. 165. 

By this section “In the courts of the United States 
no witness shall be excluded * * * * * in any 
civil action because he is a party to or interested in the 
issue to be tried.” To this there is one exception, 


and one only, which is in the following words: 
“ Provided, that in actions by or against executors, 


; administrators or guardiars, in which judgment may 
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be rendered for or against them, neither party shall be 
allowed to testify against the other as to any transac- 
tion with, or statement by the testator, intestate or 
ward, unless called to testify thereto by the opposite 
party, or required to testify thereto by the court. In 
all other respects the laws of the State in which the 
court is held shall be the rules of decision as to the 
competency of witnesses in the courts of the United 
States in trials at common law, and in equity and 
admiralty.” 3 7 

Messrs. McLean and Harmon do not fall within this 
3 exception. The suit is not by or against an executor, 
administrator or guardian, but by two private claim- 
ants as surviving partners of a firm, against an assignee 
in bankruptcy of a deceased member of that firm, 
under articles of copartnership, which distinctly settles 
the relative rights ‘of the several members of that firm. 

Under the act of Congress above cited, all witnesses 
not falling directly within the exception made therein 
are, competent to testify whether parties to the record, 
interested, black or white. 

This section has been interpreted by this court on 
several occasions. 

In Green vs. United States, 9 Wallace 655, the United 
States was plaintiff in a civil action. The defendants 
were offered as witnesses under the act, and rejected 
by the court below on the ground that the act did not 
apply to actions in which the United States was a 
party, the government not being specially named 


therein. This court reversed the judgment, holding 
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that all witness not falling within the exception named 
are competent. 

In Potter vs. National Bank, 102 U.S. Rep. 163, 
the suit was by an executor in his representive capa- 
city, and a witness was offered by the defence who 
was interested in the issue, but not a party to the 
record, to testify to statements of the testator touching 
the subject matter in controversy. Hewas held com- 
petent under Section 858, because that section ex- 
cludes only parties to the record in suits by or against 
executors, &c., and does not exclude persons on ac- 
count of their interest. 

This case is also important as holding that in cases 
provided for by the United States laws, the laws of 
the States are inapplicable. Mr. Justice Harlan in 
the opinion, page 165, says: “It. is clear, therefore, 
that the laws of Illinois can have no bearing upon a case 
which, as here, is embraced, or has been provided for 
by the Federal statute.” 

In National Bank vs. Facobus, 109 U.S. p. 275, it 
was held that although an administrator was a party 
to the record, the real controversy being between the 
Bank and Jacobus, and as no judgment could be ren- 
dered against the estate represented by the adminis- 
trator, both the administrator and Jacobus were com- 


petent witnesses on their own motion, and did not 


come within the exception in Sectzon 858. 
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But should we be wrong in this our view as to the 
competency of these witnesses being governed by the 
act of congress, then we contend that they were com- 
petent under the statutes of lowa above quoted. 

That act, in using the word “assignee” in connection 
with the words “executor,” “administrator,” &c., does 
not mean an assignee by operation of law, one stand- 
ing merely in the position of a naked trustee, but em- 


braces only assignees by purchase; those who stand in 


the position of purchasers for value; and it has so been 
held by the Supreme Court of that State. | 
Leche vs. Reigort, gr Iowa, 232. | 
Watson, Adm’ r, vs. Russell, 16 Towa, 82. 


Gordon vs. Kennedy, 36 lowa, 167. 


We will not trouble the court with anv presentation 
of these cases. We are quite well satisfied with our 
standing under the act of congress above discussed. 

We see no error in the decision and think the decree 
should be affirmed. 


CHAS. E. FLANDRAU, 

WALTER H. SANBORN, 
Solicitors and of Counsel 

for the Respondents. 


«f 


Oo 


OPINION OF MR. JUSTICE MILLER. 


In the Circuit Court of the United States, Southern 
Division of the District of lowa. 


McLEAN & HARMON, 
VS. | 
J. W. Hoses, Assignee. 
Miller, Circuit Fustice: 

We are met this morning, I suppose, gentlemen, for 
the purpose of disposing of the case of McLean & 
Harmon vs. Hobbs the assignee of Peck, bankrupt. 

This bill is filed by the plaintiffs for the purpose of 
having a certain fund received from the government of 
the United States by the assignee paid over to them, 
The fund is the result of a suit brought by Peck in his 
lifetime and prior to his bankruptcy in the Court of 
Claims of the United States, which finally resulted in 
a judgment for the claimant in that suit of some forty- 
three or four thousand dollars. During the progress 
of that suit in the courts of the United States, Mr. 
Peck became and was adjudicated a bankrupt, and 
Mr. Hobbs was appointed assignee. Mr. Peck also 
died during the progress of that suit. The fund has 
come into the hands of the assignee, and the plaintiffs 


in this bill assert a superior right to it. It is an imma- 


terial question whether they have a right to the whole 


o4 


of it, or to be paid a certain sum out of it, for the 
claim which they set up will probably exhaust that 
part of the fund which is at present in the hands of 
the assignee. 

Plaintiffs’ claim is, that they formed a partnership 
with Mr. Peck, or entered into an agreement with him 
in writing, which was produced in evidence, the pur- 
pose of which was to perform the service for which this 
claim was finally allowed by the government. Mr. 
Peck had obtained a contract for furnishing fuel and 
hay (but the hay need not be mentioned as nothing 
came out of that) to an army post upon the upper 
waters of the Missouri river. In that condition of 
affairs he and Harmon and McLean entered into an 
agreement in writing by which they were jointly to 
cut and deliver this wood, and it was so done. The 
evidence is that the superintending of the labor and 
the furnishing of the money was all done by Harmon 
& McLean, and none of it in any amount by Peck. 
This simple statement of the affair which is almost 
uncontradicted, would seem to lead to a very natural 
inference or legal conclusion that since this fund 
resulted from the labor and the money advanced by 
Harmon & McLean, they should have it. 

The objections to that result are founded mainly upon 
two statutes of the United States. The first of these 
is section 3477 of the revision, which is itself a part of 
the act of the 26th of February, 1853. The language 


of that section is: 
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“All transfers and assignments made of any claim 
upon the United States or of any part or share thereof, 
or interest therein, whether absolute or conditional, 
and whatever may be the consideration therefor, and 
all powers of attorney, orders or other authorities for 
receiving payment of any such claim, or of any part or 
share thereof, shall be absolutely null and void, unless 
they are freely made and executed in the presence of 
at least two attesting witnesses, after the allowance of 
such a claim, the ascertainment of the amount due and 
the issuing of a warrant for the payment thereof.” * * 

It will be perceived that that statute is directed to 
what is there called a claim against the United States. 
This phrase is very well understood. There is a court 
of the United States expressly appointed to adjudicate 
claims against the United States, and they can do 


nothing else; they can adjudicate nothing else. A 


claim in that court of which it can have jurisdiction, as 


has been repeatedly decided by our court, means the 
assertion of the right to recover money from the gov- 
ernment of the United States, and do not relate to any 
specific chattel, or any equities or any specific per- 
formance of contract. As this contract that I have 
just spoken of was not a claim against the United 
States—as it did not refer to any existing claim, as no 
claim was at that time made or could have been made 
against the United States; and as this statute is 


directed against the transfer or assignment of any 


claim or interest in a claim to other persons, in a con- 
dition to be presented by the claimant to some of the 
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departments of the government for payment, or to en- 
force it in the Court of Claims, it does not include a 
contract for the performance of which the parties are 
about to engage. 

I spoke of this contract of partnership and shall 
come after a little to speak of the other forms of as- 
signment which were objected to. That contract 
between these parties intended to secure, and having 
relation to the performance of the contract with the 
United States, was not, therefore, a claim; nor was it 
a transfer of any interest or share in a claim within the 
meaning of that statute. That statute was passed in 
1853, as I have already said. The congress of the 


United States seemed to have discovered a good many 


years afterwards that it did not meet all the difficulties 


of these transfers. They therefore, in 1862, just after 


the beginning of the war, when the government found — 


itself under the necessity of making a vast number of 


for the prosecution of the war, passed an- 


contracts 
other act upon the same subject, intended, no doubt, 
to embrace what was supposed to have been left out, 
or what was left out in the statute of 1853. So far as 
this last statute is now in existence it is found in sec- 
tion 3737 of the Revision. 

The former statute being directed against the claims 
this one says: 

“No contract, or order, or any interest therein, shall 
be transferred by the party to whom the contract or 
order is given to any other party, and any such trans- 
fer shall cause the annulment of the contract or order 
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transferred, so far as the United States are concerned. 
All right of action, however, for any breach of such 
contract by the contracting parties are reserved to the 
United States.” 

Of course the language of the preceding statute 
shows that it refers to a contract with the United 
States, and any such transfer shall cause the annulment 
of the contract or order transferred, so far as the 
United States are concerned. All right of action, 
however, for any breach of such contract by the con- 
tracting parties, are reserved to the United States. 

It is urged with a good deal more force of reason- 
ing, than in the case of the section formerly quoted, 
that of 1853, that this section prohibits and makes 
absolutely void, the contract to which I have referred 
of partnership in performing the contract which Peck 
had with the United States. I pass the criticism 
whether that instrument did give McLean & Harmon 
an interest in the contract which Peck had with the 
United States. Forthe present I consider whether 
it is forbidden by this statute, or what the effect is of 
this statute on it if it did. It is urged very forcibly by 


counsel for assignee that the language “no contract, or 


order, or any interest therein, shall be transferred by 


the party to whom such contract or order is given to 
any other party” is for the purposes of construction, to 


be taken as an independent proposition whereby all 


transfers of such contract or any interest therein are 
absolutely prohibited, and being prohibited, they be- 
come null and void and are incapable of being the 
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foundation of any right in the party to whom such 
transfer is made. Perhaps if the phrase quoted stood 
alone as a sentence, or if it was at the end of a sen- 
tence and other subjects intervened, there would be 
fair reason to hoid that to be the proper construction, 
but such is not the case. The.sentence goes right on 
with the single interposition of a comma, and says, 
“no contract or order, or any interest therein, shall be 
transferred by the party to whom such contract or 
order is given to any other party,” and then it declares 
what the effect of such transfer shall be; and any such 
transfer shall cause the annullment of the contract or 
order transferred so far as the United States are con- 
cerned. The statute declares itself what is the effect 
of a violation of that prohibition. It says it shall 
annul the contract so far as the United States are con- 
cerned, are we, for the purpose of destroying this 
contract, to go further and say that Congress meant 
more than that? That they meant first, that the con- 
tract should be absolutely void as to everybody and 
everything, and in all places where it is asserted, and 
then that they did the superfluous thing of saying that 
it is a nullity so far as the United States are concerned? 

This last clause is unnecessary if the interpretation 
claimed by the defendant’s counsel, of the first part of 
the clause, is sound. It is, therefore, my opinion that 
Congress fixed in that language the penalty and the 
only penalty—not only the penalty, but the conse- 
quence and the only consequence of making such a 
contract after it was in general terms prohibited; and 
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that was sufficient. The law was made for the protec- 
tion of the United States. They were protecting the 
government of the United States against a man who 
should take a contract or receive an order to perform 
a certain duty or service, and transfer that over to 
another person thus escaping the duty of service, and 
substituting another person in the obligation to the 
United States for the one with whom the contract was 
made; and it is sufficient for this purpose to say that 
as to the government that contract is a nullity. But 
the statute does not stop there; it goes on and 
says: “All rights of action, however, for any breach 
of such contract by the contracting parties are reserved 
to the United States.” It is not absolutely a nullity 
as to the United States, but the government can treat 
it as binding, and sue upon it, and assert its rights and 
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recover damages for the non-performance or mal- 
performance of the contract. Now I cannot hold that 
such a statute makes such a contract void between the 
parties. | | 

I am therefore of opinion, that the contract called a 
partnership in this case was, as between Peck on the 
one side and McLean & Harmon on the other side, a 
valid contract between the parties, must govern the 
rights of the parties at this day. With that view of 
the case, it seems to me that, since Mr. Peck never 
put a dollar into the performance of this contract, and 
since McLean & Harmon did put in all the money that 
was necessary to cut this wood and deliver it to the 


government, amounting to $40,000 or more, and since 
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they rendered the service of superintending the per- 
formance of that contract, they are entitled to so much 
of the money which the government paid for that per- 
formance as will compensate them, if it takes all of it; 
and that it is therefore, either their money in equity or 
they have an equitable lien to be paid out of it, for 
these advances they made in the performance of that 
contract. 

This brings me to the notes—what are called notes 


—which were given by Mr. Peck to these parties after 


the contract with the government had been performed. 


and about the time, I believe, that he became a bank- 
rupt, or before bankruptcy proceedings were taken, 
although he was probably, insolvent at that time. He 
gave to each of these gentlemen a paper in which he 
says: “I agree to pay Harmon [or McLean as the case 
may be] so much money out of the funds received by 
me, or which I may receive [because it was then in 
the future—I don’t remember the exact language] on 
account of this contract [mentioning it.]” That is.not 
a personal obligation of Mr. Peck. There can be no 
construction of it which means that at all. It is sim- 
ply a statement that, as between him and these men 
who furnished the money and who were his partners in 
the contract, they were entitled to have that money 
when received from the government, each of them to 
the amount specified in that paper. 

It is said that this is not a valid assignment; 1, 
because it comes within the act of 1853, it being of a 


claim then in existence against the government; and 
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2, because it is not directed to or accepted byanybody 
having charge of the fund. As to the latter objection 
to the assignment, it can have no effect, because at 
that time Mr. Peck himself had the charge and control 
of the fund. There was nobody upon whom he could 
have given an order for payment, but it was an agree- 
ment on the part of the man who legally represented 
before the United States the whole of that fund, that 
when it came into his hands he would pay that much 
to these men. It was, therefore, in effect, so far as he 
could make it,—and undoubtedly he intended to make 
it so—an assignment of that much of the fund to each 
of them. In that view of the subject it is said that it 
is void under the act of 1853, which forbids the assign- 
ment of an existing claim against the government; and 
if the matter to which those papers or notes related 
was a thing whose inception began at that moment, it 
would undoubtedly be void under the statute. That 
is to say, if McLean & Harmon had for the first time 
come forward and bought an interest in that claim, it 
would have been void. If they had received an as- 
signment—if they had received that paper in consider- 

ation and in discharge of any personal obligation or 

debt of Mr. Peck, it would. have been void. But it 
was neither of these things. That paper was not the 

beginning of the transaction. Mr. Peck received no 

additional consideration at the time that it was made. 

He discharged himself from no personal obligation by 


giving the paper. It was simply a recognition of the 


fact that each one of these parties, in the performance 
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of the contract, had expended so much labor and had 
advanced and was entitled to so much money out of 
the proceeds when collected from the government. I 
am of the opinion that such a transaction is not void 
‘under the act of 1853. The two papers are to be 
taken together, the original contract of partnership, 
and the paper which he gave them when he saw that 
bankruptcy was coming upon him. It was an honest 
and a truthful statement of an existing fact that these 
‘men had advanced this money, or that each one of 
them had advanced so much; “and when that fund is 
received, though I may be in bankruptcy, or though I 
may be dead, they have an honest right to that much 
out of it before anybody else.” The paper is not, in 
my judgment, forbidden by the statute under con- 
sideration, nor by any policy of the government. 
That leaves but one other matter and that is, was the 
conduct of Harmon & McLean as witnesses in the case 
Peck against the United States to recover that claim 
such as to forbid them from now asserting this equit- 
able right: [ have to say that I do not think that they, 
in presenting themselves as witnesses and in answering 
the questions which were propounded to them concern- 
ing their interest in the claim of Peck against the 
government, acted with any very exalted sense of 
morality, or with that high regard for telling the truth 
and the whole truth which ought to.be the guide of 
every witness on the witness stand, no matter whether 
he is under oath or nat. They were asked, each of 
them, whether they had any interest in this claim. 
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Their response was equivocal and evasive. They did 
not say absolutely “no, we have no interest,” or “I 
have no interest,’’ but they said in substance, “I have 
no other interest except a note given to me by Mr. 
Peck,” by which, no doubt, in their inner consciousness, 
they referred to this obligation of which I have just 
been speaking. This paper asserting their interest in 
the fund which should be realized. 
They were cross-examined in regard to that paper, 
I think, but they were not so cross-examined as to 
require them explicitly to describe its character, and 
they let the matter stand there. I regret that these 
gentlemen, or anybody, should do that way, but I am 
not prepared to say that the simple failure to tell the 
whole truth, although they may have known the whole 
truth would disqualify them as witnesses, would, in 
the absence of any positive falsehood sworn to in that 
case, be sufficient to deprive them of this clear un- 
doubted right to that fund. | 
I cannot say that, because it is extremely probable 
that the result of that suit of Peck vs. The United 
States would have been the same if they had told the 
whole truth and produced this paper. I cannot say 
it ou the ground of estoppel, because, as was very well 
argued by Mr. Sanborn here the other day, the 
estoppel could only operate as between the United 
States and Peck, or the United States and these 
parties. That transaction ts past. The government 
of the United States has paid the money. The moral 
right of McLean & Harmon to this fund, in my judg- 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1885. 


No. 187. 


JAMES N. BURNES, PLAINTIFF IN ERROR, 
us. 


WILLIAM L. SCOTT AND JOSEPH McCARTER, EXECUTORS 
OF MILTON COURTRIGHT, DECEASED. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE WESTERN DISTRICT OF MISSOURI. 
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JAMES N. BURNES VS. WILLIAM L. SCOTT, &¢. 1 


1 UNITED States OF AMERICA, 88; 

The President of the United States to the honorable the judge of 
the circuit court of the United States for the western division of 
the western district of Missouri, Greeting : 

Because in the record and proceedings as also in the renditoin of 
the judgment of a plea which is in the said cireuit court, before you, 
at the May term, 1582, thereof, between Milton Courtright, plaintiff, 
and James N. Burnes, defendant, a manifest error hath happened to 
the great damage of the said defendant, James N. Burnes, as by his 
complaint appears 

We being willing that error, if any hath been, should be duly 
corrected, and full and speedy ‘justice done to the parties aforesaid 
in this behalf, do command you,if judgment be therein given, that 
then, under your seal, distinetly and openly, you send the record 
and proceedings aforesaid, with all things coneerning the same, to 
the Supreme Court of the United States, at Washington, D. C., 
together with this writ, so that you have the same at Washington, 
D. C., on the second Monday of October next, in the said Supreme 
Court, to be then and there held; that the record and proceedings 
aforesaid being inspected the said Supreme Court may cause further 
to be done therein to correct that error, what of right, and aeccord- 
ing to the laws and customs of the United States, should be done. 

Witness the honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 27th day of May, in the 
year of our Lord one thousand eight hundred and eighty-two. 

Issued at office in the city of Kansas with the seal of the 
circuit court of the United States for the western division of the 
western district of Missouri, dated as aforesaid. 

[Seal of the United States Circuit Court, Western Division, for the Western Dis- 
trict of Missouri. ] 

—H. C. GEESBERG, 
Clerk Circuit Court United States, Western District of Missouri, 
By WARREN WATSON, 
Deputy Clerk. 


Allowed by— 
GEO. W. McCRARY, Judge. 


13 Return to Writ. 


UnItTEep STATES OF AMERICA, ee 
Western District of Missouri, {°° 

In obedience to the command of the within writ, I herewith 
transmit to the Supreme Court of the United States a duly certified 
transcript of the record and proceedings in the within-entitled case, 
together with all things concerning the same. 

In witness whereof, I heretosubscribe my name and affix the seal 
of said circuit court, at the city of Kansas, this 15th day of August, 
A. D. 1882. 

H. C. GEISI 


GEISBERG, Clerk, 
By WARREN WATSON, D. C. 
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ee: - JAMES N. BURNES VS. WILLIAM L., SCOTT, &¢. 


[Endorsed :] No. 251. United States circuit court, western district 
of Missouri. James N. Burnes, plaintiff in error, vs. Milton Court- 
right, defendant in error. Writ of er to the eireuit court of the 
LJ. S. for the west. div. of west. dist. Missourt. iled 27 day of 
May, 1882. H. C. Geesberg, clerk. 


2 The United States of America to Milton Courtright, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme (‘ourt of the [ nited States to be holden at Washington, Dc. 
on the second Monday of October next, pursuant to a writ of error 
filed in the clerk’s office of the cireuit court of the United States for 
the western division of the western district of Missouri, wherein 
James N. Burnes is plaintiff in error and you are defendant in error, 
to show cause, are there be, why the judement rendered against 
the said plaintiff in error, as in the suid writ of error mentioned, 
should not be correc ted: and whiy speedy justice should not be done 
to the Ha arties in that behalf. 

Witness the honorable — , Judge of the circuit court 
of the United States for the weste rn division of the western district 
of Missouri, this 27th day of May, in the vear of our Lord one thou- 
sand eloht hundred and elghty-two. 

; Seal of the United States Circuit Court, Western Division, ) 

i for the Western District of Misssouri. 


GhkO. W. McCRARY, Sie 


92.--sUrrep Srates or AMERICA, ) 
y ° e . ~ Wey . 4 ss 3 
Western District of Missouri, | 


We hereby acknowledge due service of the wituin citation, this 
27th day of May, A. D. 1852. , 
: BOSFORD & WILLIAMS, «& 
GEO. W. DECAMP, 
Attorneys for Defendant in Error. 


| Endorsed :] United States circuit court, western division, of the 
western district of Missouri. James N. Burnes, plaintiff in error, vs. 

Milton Courtright, defendant in error. Citation. Filed May 27th, 

1882. H.C. Creesberg, clerk. 

3 UNITED States oF AMERICA, set: 

Pleas and proces dings had before the circuit eourt of the United 
States for the western division of the western district of Missour, 
In a cause Wherein Milton Courtright was plaintiff and James N. 
Burnes was defendant. 


Be it remembered that heretofore, to wit, on the 18th day of De- 
cember, A.D. 1Ss0, in vacation of said court, the following entry 
appears of record, to wit 2’ | 

| Sarurpay, December 18th, 1880. 
Minton CourTRIGHT ) 
against - 281. 
James N. Burnes. J 


This day there is recelved and filed herein the following papers 


in the above cause, removed by change of forum from the circuit 
court of the United States for the eastern division of the western 
district of Missouri into this court, pursuant to the act of Congress 
approved January Ist, 1879, entitled “An act to divide the western 
district of Missouri into two divisions and to prescribe the times and 
places for holding courts therein, and for other purposes,” to wit: 
Petition, summons, precipe for alias writ, alias summons, affidavit 
of deputy marshal, answer, reply, three stipulations, notice and in- 
terrogatories and stipulation, consent as to commissioner, cross-in- 
terrogatories, amended abiswer, motion to suppress deposition, reply 
and affidavit for continuance, stipulation to transfer, bill of excep- 
tions, and other papers. 

And said papers and records are in words and figures as follows, 
to wit: 7 
4 Petition. 


In the Cireuit Court of the United States for the Western District 
of Missourt. 


MiItTon COURTRIGHT, a citizen of the State of Pennsylvania, 
Us, 


JAMES N. BuRNeEs, a eitizen of the State of Missouri. 
Unirep States oF AMERICA, Western District of Missouri: 


Milton Courtright, a citizen of the State of Pennsylvania, one of 
the United States, complains of James N. Burnes, defendant, a citi- 
zen of the State of Missouri, one of the United States. 

And states that he became the contractor with the Chicago and 
Southwestern Railway Company on the 25th day of September, 
1869, to build a railway from Washington, in the State of Lowa, to 


Cameron, in the State of Missouri; that In part consideration for - 


the building and construction of said road he became entitled to 
receive large tracts of land in the counties of Jefferson, Davis 
county, Wapello county, Appanoose county, and Wayne county, 
in the State of Towa; also large tracts of land in the State of Mis- 
sourl, to wit, inthecounty of Grundy, Daviess county, Clinton county, 
and Buchanan county, and the complainant, Milton Courtright, re- 
eeived cl laree amount of promissory notes in part consideration for 
the building of said road under said contract from citizens along 
the line of said road from Washington, lowa, to Cameron, Missouri, 
to wit. from persons in the county of Jefferson, notes and obliga- 
tions for the payment of money to him to the amount in the aggre- 
gate of fifty thousand (S50.000.00) dollars: from per-ons 

5 living along the line of said road in Daviess county, the sum 
of twenty-five thousand ($25,000.00) dollars; from persons 
living along the line of said road in Wapello county, the sum of 
twenty thousand ($20,000.00) dollars; and from persons living along 
the line of said read in Appanoose county, the sum of one hun- 
dred thousand ($100,000.00) dollars; and from persons living along 
the line of said road in the county of Wayne, one hundred thou- 
sand dollars ($100,000.00). And the said Milton Courtright (the 
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petitioner) states that he did make, constitute, and appoint James 
NX. Burnes. by a certain instrument of writing, dated and executed 
on December 2nd, A. PD. 1872, and acknowledged the Isth day of 
December, A. D. 1872, in the city of New York, his attorney-in-fact 
to dispose of absolutely in fee-simple or otherwise any and _ all 
tracts of land and any and all lots and blocks of land in any ¢ nd 
all towns and eities lying and being in either of the following 
counties in the State of Iowa and along or near the line of the 
Chicago and Southwestern railroad, to wit: Washington county, 
Jefferson county, Daviess county, A ppanoose county, or Wayne 
county, in the State of Iowa, and in either of the following coun- 
ties inthe State of Missouri, to wit: Mercer county, Grundy county, 
Daviess county, Platt county, and Buchanan county. | 

And the said petitioner saith that he did by said instrument of 
writing also empower said James N. Burnes and authorize him his 
said attorney-in-fact to demand, sue for, receiver, and receive any 
and all bonds, notes, money, or any chose in action belonging to or 
in which said petitioner was interested, originating from his con- 
nection-as contractor of the Southwestern Railway Company, 1n the 
hands of any person or corporation within either of the counties 
above named. 

And the said petitioner saith that he did empower said 

() James N. Burnes in said instrument of writing to sign, exe 

cute, acknowledge, and deliver such deed or deeds for any 

part of said real estate, and such releases, receipts, or acquittances 

for such bonds, notes, moneys, or chose in action as his said attor- 
ney might deem fit and expedient and proper in the premises. 

And this petitioner, the plaintiff. saith that the said James N. 
Burnes, lis attorney-in-fact, did receive and accept said power of 
attorney and did place or cause the same to be placed on record 1n 
the counties of Washington, Jefferson, and other counties along the 
line of said road, and did then and there take possession in| pursu- 
ance of said power of attorney, & the lands, lots, and real estate 
oft this petitioner, and also did. in pursuance of said power of at- 
torney, receive a large number of notes, bonds, and other choses In 

for the use and benefit of this petitioner, and as this petl- 


her's agent a torney-in-fact, in pursuance of said power of 
. *, aid id there proceed to sell and dispose of the 
slots, and real estate of this petitioner and executed deeds 
Jois pet tioner was named and described in said titles or deeds as 


tee, and named and described by his said attorney-in-fact in 
~-Vera: deeds made by him. for said lots and lands as trustee, 
tice sald detendant, James .N. Burnes, did receive as his said at- 
v-tn-fact and receipt for as this petitioner’s attorney the sum of 
| thousand two hundred and ninety-seven dollars and eighty- 
Hiree cents (85,297.55), this last-mentioned sun received from lots 
and iands belonging to said petitioner, situate in the town of Elden, In 
the county of Wapello and State of Lowa. 
And this petitioner further states that on the 20th dav of August, 
A. D). ISiiZ, he demanded pavinent ot ssid sum of three thou- 
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7 sand two hundred and ninety-seven dollars and eighty-three 
cents ($3,297.83, of and from said defendant, and that no part 
thereof was then or has been paid to this plaintiff. Wherefore this 
plaintiff prays judgment against defendant for the sum of three 
thousand two hundred and ninety-seven dollars and eighty-three 
cents ($3,297.83), with interest from the said 20th day of August, A. 
D. 1877. 7 a | 
And ‘this plaintiff, for further cause of action, states that on or 
about the 17th day of August, A. D. 1874, and up and until the 15th 
day of March, A. D. 1876, said James N. Burnes did in pursuance 
of said power of attorney sell and convey to divers persons a large 
number of lots and lands situate in the town of Allerton, in the 
county of Wayne and State of lowa, and did receive in consideration 
of and for this plaintiff the sum (in the aggregate) — five thousand 
six hundred and thirty dollars and eighty three cents ($5,630.83.) 
And the plaintiff states that on the 20th day August, A. D. 1877, 
he demanded payment of said sum of and from said defendant, his 
attorney-in-fact, but that no part thereof has been paid. Wherefore this 
plaintiff prays judgment against the defendant for the sum of five 
thousand six hundred and thirty dollars and eighty-three cents 
($5,630.85), with interest from said 20th day of August, A. D. 1877. 
And said plaintiff, for further cause of action, states that the defend- 
ant under the power of attorney aforesaid, and as the attorney-in-fact 
of this plaintiff, sold and conveyed a large number of certain lots of 
land in the town of Seymour, and State of Lowa, the property of 
this plaintiff, to parties to this plaintiff unknown, being the property 
of this plaintiff, and made deeds of conveyance for the same as the 
agent of this plaintiffin pursuance of the power of attorney 
8 aforesaid herein referred to, and did receive the proceeds of 
said sales by the hand of*one Dr. H. 8S. Rodgers, of said town 
of Seymour, who acted as agent for said Burnes, for whom he was 
acting as agent for said defendant, the sum of two thousand and 
eighty dollars and forty-three cents ($2,080.45). And this plaintiff 
says that he demanded payment from said Burnes of said sum on 
the 20th day of August, 1877, but that no part thereof has been paid 
to this plaintiff. 
Wherefore this plaintiff prays judgment against the defendant for 


two thousand and eighty dollars and forty-three cents ($2,080.45), » 


with interest thereon from said 20th day of August, A. D. 1877. 
This plaintiff, for further cause of action, states that in pursuance 
of said power of attorney the said defendant, as attorney-in-fact as 
aforesaid of this plaintiff, did place large amount of promissory notes, 
the property of this plaintiff, made by divers persons for the pay- 
ment of money to this plaintiff, amounting to the sum of about one 
hundred thousand dollars (S100,000.00), in the hands of Vermillion, 
Haines, and Vermillion, attorneys-at-law in the town of Centreville, 
county of Appanoose and State of Iowa, for collection for the benefit 
and use of this plaintiff. And this plaintiff says that said Vermil- 


lion, Haines, and Vermillion, as such attornevs, or some one of 


them, did colleet and receive from the proceeds of said notes, the 
money of this plaintiff, the sum of thirty-five thousand two hundred 
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-and fifty ($35,250.00), and the said Vermillion, Haines, and Ver- 
million did pay over and deliver to said defendant the last-mentioned 
sum of money at or about the days and times following, to wit: 


el). 1, 1873. Eighteen hundred dollars =~. --2-----~- S1 S00 00 
M’ch 24. 1878. Two thousand dollars ~--__- cbs wages ses oe oan 2,000 OO 
June 6, 1873. Thirteen hundred dollars ~.-----.----. = 1,800 OO 
Sept. 8, 1873. Twenty-four hundred dollars. ~---- soo ° 24 OS 
{y 
Oct, 27-1873. Tiree thotisand dotiars. ... ....:..--.. 3000 00 
Jan’y 4, IS74.. Eiehtecn hundred dollars... 2 peer | | Be 
Feb’v 13. 1874. Three thousand dollars WA LOREEN AER Key 
April 25, 1574. Two thousand dollars ...... ......... 2,000 00 
June 3, S74. Twenty-eight hundred dollars Se rr: ae 
July 1. IS7-4. Two thousand: dollars PRE Fees gh 4 2000 OO 
Dee. 25, 1S74. Seven thousand dollars ——_- —- | 7.000) OO 
Dee, PS. IST4. Three thousand dollars Os CSA eh Ses D.O00 OO 
Mich 1, 1S75.. Ereht hundred and fifty dol’s pia SOHO OO 
April) 2, S75. Twenty-three hundred dol’s------ clus ae aa 
In all as aforesaid the sum of ~~ -._- nites xpienin OL ao 


And this phauntul further states that on the 20th day of August, 


A. BD. 1877, 


he demanded 
that no part thereof has been paid to this plamtifl 
Wherefore the plaintiff pravs judgment against 


pavinent of said 


, 
i 


sum of defendant. but 


the defendant for 


the sum oof thirty-five thousand two hundred and. titty. dollars 
(855,200.00), with mmterest from said 20th day of August, A D. 1877. 


And this plaintiff, for a further cause of action woullist sald de- 


fendant, states that in pursuance of and by virtue of and under the 
power of attorney herein mentioned, the said defendant did receive 


of the property of this plamtiffa large number of promissory notes, 


made for the payment of money t 


» this plamtit®, from divers persons 


alone the line of said Chicago ana Southwestern railway in the 
of Jefferson and State of lowa., and that this defendant em- 
counsel to bring suits mn the district court of Jefferson county, 


County 


ploved 


lowa, in the lat 
favor of th 
did-recetve of anit | 
thre Jiands of A 


10) 


lis plaintiil, and did obtain judements 


rom the 


in 


HP upon said notes to a large amount, and 
proceeds of said judements, by 
cson and Slagle and other attorneys of said 


district court of Jefferson county a large amount of money, to wit, 
from the proceeds of said collections, the sum of about fifty thousand 


($50,000.00) dollars, and judgments rendered about July term, 


DD. IST 


} 
i. 


A. 


And this plaintit? further states that he did demand pavment of 
said sum of money, collected as aforesaid from said defendant, about 


the 20th day of 


paid. 


o> 


August, A. D. US77, but no part thereot has been 


Wherefore the plaintiff prays judgment against defendant for fifty 
thousand (850,000.00) doltars. 


And this plaimtil, for a further cause of action. states that on the 


= ¥ 
A 


i Pe ee 


a ae 


ee 


PEP a aye Wee a? 
RATS 
; em 


~~ 


JAMES N. BURNES VS. WILLIAM L. SCOTT, &C. 


10th day of October, A. D. 1872, at the city of Chicago, Illinois, the 


defendant, by his promissory note of that date, herewith filed and 
marked Exhibit “A,” did promise to pay thirty days after date to 
the order of F. H. Winston seven thousand three hundred and 
thirty-three (7,509.00) dollars, payable at the Cook County National 
Bank, n Chicago, value received. and then and there delivered said 
note to said IF. H. Winston, which said note said Winston afterwards 
endorsed and fora valuable consideration delivered to George W. 
DeCamp for this plaintiff, who then becaime the endorsee, and now 
is the holder and owner thereof, and that no part of said note has 
been paid to this plaintiff. 

Wherefore this plaintiff prays judgment agaist said defendant for 
the sum of seven thousand three hundred and thirty-three (7,553.00) 
dollars, the amount of said note; with interest thereon since the 10th 
day of November, 1872. 

MILTON COURTRIGHT, 
BOTSEFORD & WILLIAMS, 
Jeijerson City, Attorneys jor Plaintiff. 
1] EXHIBIT “ A.’ 
7.333.00. : Chicago. 
CHicaGo, October 10th, 1872. 

Thirty days after date] promise to pay to the order of I. HH. 
Winston seven thousand three handred and thirty-three dollars, 
pavable at the Cook County Nat. Bank, in Chicago, value received. 

Due Nov. 12th, ’72. 

JAMES N. BURNES. 


(And endorsed on the back as follows:) Pay to the order of (reo. 


W. DeCamp without recourse to me. TI.) H. Winston. George W. 


Det ‘amp. 
1? | Supimons. 
Western Districr or Mtssourt, set: 


The President of the United States of America to the marshal of the 

United States for the western district of Missouri, Greeting: 

You are hereby commanded to summon James N. Burnes, a citi- 
zen ot the State of Missouri and the Western district thereof, to be 
and appear before the honorable eircuit court of the United States, 
in and tor the western district of Missouri, on the first day of the 
next term thereof, to he begun and holden at the city of Jefferson, 
in said district, on the third Monday, the 15th day of April next; 
then and there to answer the complaint of Milton Courtright, a citi- 
zen of the State of Pennsvivania, as sect forth in the petition filed in 
the office of the clerk of said court on the 29th day of March, A. D. 
one thousand eight hundred and seyenty-eight. 

Hereof fail not, and have vou then and there this writ. 

Witness the honorable Morrison Rk. Waite, Chief Justice of the 
Supreme Court of the United States, the 29th day of March, A. D. 
eighteen hundred and seventy-eight. Issued at office in the city of 
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Jefferson, in said district, under the seal of said circuit court, the day 4 
and year last aforesaid. 
[SEAL. | ; | H. C. GEISBERG, | 
Clerk of said Court. 
Unirep. STATES OF AMERICA, en 


Western District of Missouri, § 


[ do hereby certify that I served the within summons by leaving 
a copy of the seme with a copy of the petition filed in the case at f 
the Bank of St. Joseph, city of St. Joseph, county of Buchanan. 

Done this 30th day of March, 1878, in the western district of Mis- 


sourt. | 
13 | C. ©. ALLEN, 
ly SS) Marshal. Western District of Missouri, A 
By JOSEPH SCHMITZ, Deputy. 
So BSS Le OLE” OL a a a Aven Lee eee ene) tials Cone EN S15 80 
a so he ae S200 di 
2 NOS BET vig Pate 0) a ee ne eR eee ARDS gee ers i on Se $15 SO 
14 Affidavit of Deputy Marshal. 
JoserH, Mo., April 15, 78. i 
IT do hereby certify that IT served the writ and petition in the sult . 
of Milton Courtright vs. James N. Burnes at the office of James N. “* 
Burnes, at the Bank of St. Joseph, on the 30th day of March, A. D. « 


IS73, in the city of St. Joseph, Mo.; being informed by George Hall, 
cashier Of said bank, and also of J.C. Anderson, one of the em- 
ploye es in said bank, that James N. Burnes was’ absent from the 
city and State. : 

And I further state that C.C. Burnes, brother of James N. Burnes, f- 
informed me,a few hours afterwards, that he had handed the writ and ‘ 
petition to lus brother, James N. Burnes. 

JOSEPH SCHMITZ, 
Deputy U.S. Marsh., W. D. Mo. 4 


STATE OF Mi Ssol hy . County of Buchanan: 


Subscribed and sworn to before me, this 13th day of April, A. D. 
1S7S. 


JOHN C. BENCH, 
Notary Public. 


Commissioner May 13th, 1875; qualitied May 20th, 1875;. expires 
May 13, 1SS1. 
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Alias Summons. 


Disrricr OF Mussourt, set: 


The President of the United States of America to the marshal of 
the United States for the western distriet of Missouri, , Greeting : 


You are hereby commanded to summon James N. Phseete a citi- 
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zen of the State of Missouri and the western district thereof, to be 
and appear before the honorable circuit court of the United States, 
in and for the western district of Missouri, on the first day of the 
next term thereof, to be begun and holden at the city of Jefferson, 
in. said district, on the third Monday, the 1Sth day of November 
next; then and there toe answer the complaint of Milton Courtright, 
a citizen of the State of Pennsylvania, as set forth in the petition 
filed in the office of the clerk of said court on the 29th day of March, 
A. D. one thousand eight hundred and seventy-eight. 

Hereof fail not, and have you then and there this writ. 

Witness the honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, the 15th day of April, A. D. 
eighteen hundred and seventy-eight. Issued at office, in the city of 
Jefferson, in said district, under the seal of said circuit court, the 
day and year last aforesaid. 

[SEAL. | | | H. C. GEISBERG, 
Clerk of said Court. 


UNITED STATES OF AMERICA, | 


, ‘ ; p ; ~ » ees 
Weste ri District Oo} Missouri. j 


I do hereby certify that I served the within writ by leaving a true 
copy of the same, together with a true copy of the petition filed in 
the case, with James N. Burnes in person, in Jefferson City, Mo., 
April 15, 1878. 

C. C. ALLEN, 
lt? So Marshal. Western District of Missouri. 


16 Answer. 


In the Cireuit Court of the United States for the Western District ot 
Missouri. November Term, IS7S. 


Mitton Courtriacut, Plaintiff, agaist JAMES N. BurNeEs, Defendant. 


The defendant, for answer to the plamtifl s petition, denies each 
and every material allegation of each and every count thereof. 

And for a further answer the defendant SaVs that, before the 
bringing of this suit, he fully paid off and discharged all the de- 
mands and claims set up in said petition to the plaintiff. 

And tor a further answer the defendant Suyvs that, before the 
bringing of this suit, and after the time the plaintiff pretends that 
the causes of action in his petition set out accrued, the defendant 
paid plaintiffa large amount of money, to wit, thousand dol- 
lars, for and in full satistvetion and discharge of said pretended de- 
mands in said petition mentioned, and which said sum the plaintiff 
then accepted and received of and from defendant in full satisfac- 


tion and discharge of said demands. 
W.P. HALL, WATERS & WINSLOW, 
hor Defendant. 
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17 | Reply. 
In the Cireuit Court of the United States, Western Dist. Mo. 
Minron Courtrricur. the Plaintiff, vs. James N. Burnes, the Det’t. 


Plaintiff, for reply to the new matter set up in answer of defendant 
herein, in the second count thereof, denies each and every allegation 
therein. | | | 

And, for reply to the new matter set up in sald answer, in the 
third count ther of, denies each and every allegation therein. 

BOTSFORD & WILLIAMS, 
hor Plaintiff. 


1S | | Amended Ati WET. 


The United States Cireuit Court. in the Eastern Division of the 
Western District of Missour 


MiLtron COURTRIGHT } 
vs. . , No. 1078. 
James N. Burnes. } 


Defendant, for amended answer to the first count ot. plaintiff's 
petition, denies ench ane every allegation 1) Sad sees contaimmed., 

And, for a further answer to sald count, defendant says that be- 
fore the bringing of this suit, to wit, in August, 1577, defendant 
paid plaintiff a large amount of money, bonds, and lands in full 
satisfaction and discharge of the claim in said first count mentioned, 
WX plamtiff & defendant then had a full settlement of all said claims, 
and plaintiff then received said money, bonds, and lands in full 
accord, satisfaction, and discharge of said claim. 

And for amended answer to the second count of said petition de- 
fendant SaVs that before and at the time of making the note im said 
second count described plamtiff, this defendant's trustee, F. HT. Win- 
ston, and George ©. Campbell had been and were partners in a con- 
tract to build to the city of Atchison, Kansas, the Atehison Branch 
of the Chicago and Southwestern railroad, and said Winston had 
been in charge ot the construction of the braneh railroad for snd 
partners under s contract, and had in his possession forty thou- 
sand dollars of th) . ls of said city of Atehison belonging to sald 
partners subjcet tothe payment of partnership debts & the settlement 
of said partnership. a tly before said notes were made said parthers 
made, instituted, and appointed the defendant as trustee for said pai lt- 
ners to take charge of said partnership business in place of said Win- 

ston and to wind Uy) said: business. At the time of making 

1$) said notes, said partnership had not been settled, nor is it 
; settled vet. Said Winston, atthe time of making of sald note, 
turned over to this defendant said bonds and other assets In his hands 
belonging to said partners, as trustee of said partners, and with the 
consent of said partners, and for the benefit of said partnership. At 
the time said Winston turned over to the defendant said bonds and 
assets sald Winston estimated that there would be due him, as a 
partner as aforesaid, upon the final setthement of said partnership 
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business, a considerable sum of money arising from said bonds or 
their proceeds, and he estimated that sum at the amount of the 
note; but, there having been no settlement of said business, said 
Winston and the defendant considered said estimate as a matter of 
conjecture, dependent upon the debts due from said partnership and 
the result of said settlement. Said Winston, therefore, requested this 
defendant, as the trustee of said partners—of whom plaintiff was 
one—to make said note, with the understanding that it was not to 
be sued on, and that the same was a mere memorandum of the 
amount that said Winston considered as his probable interest in 
said bonds as a partner as aforesaid. Defendant executed said note 
with the understanding aforesaid by and between Winston & the 
defendant, and as Winston, of said partners & note, as his separate 
note; & said note so executed was executed with the approval of 


‘said partners, including plaintiff, for the purpose aforesaid. Said Win- 


ston sloned said note for the benefit of plaintiff without any consider- 

ation paid him by plaintiff} or aay consideration whatever, with full 

knowledge on part ol plaintitf of said facts relating to said notes, & 

after the time said note became due on its face,and under the agree- 

ment between Winston & plaintiff that said note should not be 
sued upon; and this defendant says that said note was and is 

20) wholly without consideration, & is, as to the defendant, null 
and void. | : 

And for a further answer to said second count defendant says 
said note is based upon and given out of transactions relating to the 
business of said partnership, & that said partners are interested in 
the same, and that said partners are necessary parties to a suit relat- 
Ing to said note, & the amount due Upotl sald note, if any, cannot be 
ascertained until a final settlement of said partnership business. 

HALL, STRINGEELLOW, anp oTHeErs, 
For Defendant. 


21 Afhidavit for Continuance. 


In the Cireuit ( ‘ourt of the United States for the Eastern Division of 
the Western District of Missouri. 
In the case of Mirron Courtricut, Plaintiff, against JAMES N. 
BurNes, Defendant. 
James N. Burnes, the above-named defendant, being Sworn, Says: 
That he cannot safely go into the trial of the above-entitled cause at 


this term of this Court. because of the absence of George eH Camp- 


bell and Otis P. Glover, who are material witnesses for this defend- 
ant, and without whose testimony this defendant cannot safely Lo 
into the trial of said cause. That said witnesses both reside in the 
city of Chicago, in the State of Illinois. That said witnesses have 
not been subpeenzed nor their depositions taken in the above-en- 
titled cause, because this athant did not know of the testimony of 
said witnesses, nor of either of them, until on the eighteenth 
day of this present month, and so since said information just 
eame to his knowledge, this affiant has not been able to procure 
the testimony of said witnesses, or of either of them. This affiant 
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says he believes he can, and expects to, prove by the testimony 
of said witnesses, and of each of them, that the note sued on In 
this petition in the above-entitled cause was without any con- 
sideration: that at the time said note was given it was agreed be- 
tween this afliant, the maker, and F. H. Winston, the: payee of said 
note, that said note was given to and to be held by said Winston as 
ad mere memorandum of the share or interest of sad Winston in) 
certain bonds of the city of Atchison, then surrendered by said Win- 
ston to this affiant mn trust and with other pot OPCTTA ' Olha like 
*)*) trust. That such bonds and other property hed been held by 
sid Winston as trustee for limself, this affiant, said ( ‘ampbell 
& others, said Winston, Campbell & others and this affiant being 
each and all entitled to an undivided interest in said bonds and 
other property, such interest bi We cul thie tli Ne suld note Was eXxe- 
cuted and said. bonds and other ] Propercy delivered by sid Winston 
Lo this affiant unknown, and only to be uscertained DV a settlement 
between the plaintiff, this aftiant, said) Winston, Campbell, and 
others; that sueh interest in said bonds and other property was by 
and under contracts for the construction of the Chicago and South- 
western railway, and thi ears a tes of the said railway, In 
Which contracts said plain til, tiiis vig it. said ( ‘amypbell, and others 
were Interested, and that said said and other property transferred 
by sald Winston to this affiant were of the assets 3m coryed by said 
Winston as trustee for himself and the othe r parties above me ntioned 
under sud CONLLACLS : thasut the inate rest ol said Wi baston ania of the 
other parties above named was not in said bonds, nor in any ‘of the 
other of said property distinct or ascertained at the time said note 
Was given, but was dependent on a settlement between said parties 
after all claimis a@alls { end property beard been satisfied and the 
credits ana de lyts of each of sald pra ties auscertamed | that no such 
settlement had been made at the time said note was civen, nor has 
any such settlement since been thade. That at the time such note 
Was given It Was expressly agreed between siiid Winston and atfiant 
that said note was only to be held by said Winston as a memoran- 
dum LO show Whiat Wiis estimated ils the share on account of such 
bonds which satd Winston would be entitled to claim on such settle- 
ment Whenever (ic same might be made, and was not to be colleeted 
until such settlement should be made and the amount coming to 
sald Winston asec rtained. 
23 This athant further says that he has, sinee the com mence- 
mentot this sult, tried to ascertain from siuicl Campbell what 
he knew touching the execution of said note, but was unable to 
learn from said Campbell any fact within his knowledge relating 
thereto, and not until as above stated did this affilant ascertain what 
facts im relation to the execution of said note were known to and 
would be testified t: y by sad Campbe HW. Vhat this affiant be lieves he 
Coll. and e VN pee is to, obt: ain the te stinony of sad ( aniphe |] AY Glover 
by the'next term of this: court, if a continuance of said cause be 
eranted. © That said witnesses are not, nor is either of them. absent 
by the connivance or consent of this afflant. nor is this application 
made for vexation or delay, but that a fair trial may be had. 


. de to da 
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That afhiant does not know of any other person by whom he can 
prove the same facts which, as above stated, he expects to prove by 
sald witnesses. Affiant further states that he has been in attendance 
upon the present term of the U.S. circuit court since last Thursday, 
expecting to be present at the trial of this cause if tried at this term. 
That he has been unwell since Sunday, and is now suffering, as he 
is Informed by his physician, from intermittent fever and congestion 
of the bowels, and is now confined to his bed at the Madison House 


in this city. Ile is informed by his said physician that he cannot: 


In his present condition safely attend the trial of this cause. That 
affiant is informed by his att’ys, and believes, that his presence is 
necessary at the trial of said cause, in order that his case may be 
fully presented and investigated. 


JAMES N. BURNES. 


Subseribed and sworn to before me, this 25rd day of November, 
A. D. 1880. 
J. EK. WATERS, 
24 Com. U.S. Cireuit Court for Western Dist. Mo. 


Mapison Hover, Conner Mapison and MAIN Sts., 
: J.B. Kaiser, Proprietor, 
JEFFERSON Crry, Mo., Nov. 25. 1880. 
This is to certify that IT have called to see James N. Burnes, Esqr. 

(professionally), and find that he is suffering from remittent fever, 
with congestion of the bowels, and confined to his bed from the 
above causes. My opinion is that his plivsical condition is such 
that he cannot safely leave his room to attend to business. I am a 
physician practicing In the city of Jefferson, Mo. 


J. D. MOORE, M. D. 


Subscribed and sworn to before me, this 28rd day of November, 
A. D. 1580. 
J. KE. WATERS, 
Com. U.S. Cir. C’t West. Dist. Mo. 


2D Stipulation fo Transfer. 


In the United States Circuit Court for the Western District of Mis- 


sourl, Eastern Division. 


Mitton Courtricut, Plaintiff, ) 
against >No. 1078. At Law. 
James N. Burnes, Defendant. J } 


It is hereby stipulated and agreed that this cause may be changed 
and transferred to the western division of said district for trial at 
JXansas City, Mo. 

BOTSFORD & WILLIAMS «& 
GEO. W. DECAMP, 
hor Plaintiff. 
WILLARD P. HALL, B. F. STRINGFELLOW, 
WATERS & WOODSON, | 
| For Defendant. 


PF ORGS IY > I 
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26 Bill of Llrceptions. 
UL S. Cireuit Court. November Term, 1SS0. 


Minron Courtriaraur, PP os. James N. Burnes, Deft. 


On the 25rd day of November, ISSO, and during the sitting of the 


said circuit court at the November term, the defendant filed in said 
court a petition praying among other things that this suit be en- 
joined, which petition so filed is in words and figures, as follows: 


(The clerk will please copy the petition filed by James N. Burnes 
against Milton C‘ourtwrielit as above mentioned, ) 


The court, after Lye ne advised 1) he per Hiises, overruled the mo- 
tion of said Burnes for said) injunetion, and refused to enjoin and 
stay the further prosecution of this suit; to which raling of the court 
in refusing to enjoin said-case said James N. Burnes, by lis attor- 
nevs, at, the time excepted and still excepts, and prays that this his 
bill of exceptions be signed and sealed, and ‘hat the matters and 
things therein stati d Lye hiade cl pra of the reeord of this Casc. 


A. KREK EL, Judge. [SEAL. | 


271 Mitron Courrrigtt ] 
Us. 102s. 


James N. Burnes. } 


Transcript of the orders of COUT and the record entries 1 the 
sbove-cntitled Callse 1) thie eastern division oft the Wester cdlistrict ot 
Missourt. 


April Term, A. D. 1878. 


VMinron Courrrigur ) 
ve. -]OGS. 
James N. Burnes. } 


This day COLCS the defendant. by Louis HI. Waters, lsq., and Upon 
motion if Is ordered that the biarshial have leave to amend his re- 
(urn on the origina! writ In the above cause so that the same will 
cotiform with the facts concerning the service of the same upon the 
detendant. 


November. Term. A. DPD. 1S7S. 

Monxpay, November 18th, A.D. S78. 
Minron CourrrigHtr ) 

US, LOGS, 


James N. Burnes. } 


This dav COLES the defendant, ly WwW. ie: Leal, [osq., anid Messrs, 
Waters & Winslow, his attorneys, and files answer herein. 


54 
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Turspay, November 19th, 1878. 
Minton CourRTRIGHT | 
Us, . 1078. 
JAMES N. BUKNEs. 

This day comes the plaintiff, by his attorneys, Messrs. Botsford & 
Wilhams, and files reply to the answer; and by consent of parties 
this cause is continued. till next term. 

28 FRIDAY, November 22d, LS78. 
Mitton CoURTRIGHT ) 
vs. +1078. 
-JamrEs N. Burnes. } 

. This day come the parties, by their attorneys, the plaintiff by 
James 8S. Botsford, Esq., and the defendant by C. A. Winslow, Esq., 
and thereupon the continuance herein is set aside by consent, and 
defendant, by leave of court, has 40 days to file amended answer, 
and plaintiff takes leave to file reply. 

| TUESDAY. Dece mber od, LS7S. 
Minton CouR?TRIGHUT ) 
DS, . 1078. 
JAMES N. BURNES. 
It is ordered that the order of 22d November be set aside, and this 
case Is again continued. 
April Term, A. D. 1879. 
SATURDAY, April 26th, 1879. 
Minton COURTRIGHT ) 
rs. ; LOTS. 
James N. Burnes. } 
In accordance with a stipulation signed by counsel it Is ordered 
that this case be continued until the next term of this court. 
November Term, A. D. 1879. 
WrEDNESDAY, .Vovember 19th, 1879. 
MILTON COURTRIGHT 
DS. . 1078. 
James N. Burnes. J 


Ordered, that this cause be continued until the next term of court. 


“74 


Tuurspay, Norember 20th, 1879. 
29 Mitton CourtTRriGgHutT 
| Vs. - 1078S. 
JAMES N. BURNEs. j 


This day comes the defendant, by W. P. Hall, Esq., his attorney, 


ee 
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and files a stipulation, signed by counsel, in reference to filing ad- ™“ 
ditional pleadings by both parties and extending the time for tak- 
lag testimony herein. Thereupon, in accordance with said stipula- | 
tion, 1t is ordered that this case be continued... 
In Vaeation. 
‘ 
Monpay, March 15th, 1880. 
Viinron COURTRIGHT ] i 
nS. -]O7S. 
JAMES N. Burnes. 
This day there is received and filed herein a stipulation signed 
by counsel extending the time in which to take depositions to the 
first day of the next term of this court, and if further time is de- S49 
sired the same shall be extending twenty days more. 


April Term, A. D. 1880. 


Turspay, April 20th, 1880. 


Mir Ton Courrricht ) 
rs. -1078 
JAMES N. BURNEs. 


Ss — 


by COSC Hit of parties if Is ordered that this CAUSE be continued 
until the next term of court. 


WEDNESDAY, April 21, 1880. 
Minron Courrricnr 


u's. -1078. 
James N. BurNeEs. J 


ee day CONES CreOree WwW. DeCamp, lsc. and files his entry of 
appearance as attorney of record for the plaintiff in this cause. 


30) SATURDAY, April 24, S80. 
MiItron CourTRIGUT ) 
Us, -1L0O7S 
lames N. Burnes. J 


This day comes the detendant, by Willard P. Pall, Esq., and tiles 
a stipuls itiOlM We ay lie “dil exce prions and obye etions as to compe teney 
Or re le Valicy of inte rrogatories Or cross-1n te rrogatories in any de ‘pon 
sition in end Case, 

Memo.—This entry made mune pro fone as of April Sth, ISSO. 


WEDNESDAY, Apri] 28th, ISSO. 


Minron CourtrriGcHt 
rs. - 1107S. 
JAMES N. Burnes. J 


This day comes the defendant, by Willard P. Hall, Iesq., his at- 
torney, and moves the court to appoint a special commissioner tu 
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take the deposition of Frederick H. Winston, of Chicago, Illinois, 
upon Interrogatories heretofore filed, and cross-interrogatories to be 
filed, on or before May 5th, 1880; on consideration whereof it is 
ordered that said motion be sustained, and that William H. Brad- 
ley, clerk of the circuit court of the United States for the northern 
district of Illinois, residing at Chicago, be, and he is hereby, ap 
pointed ih special commissioner to take the deposition of Frederick 
H. Winston, and it is ordered that a commission issue accordingly. 
At Chambers. Before the Hon. A. Krekel, Judge. 
Turspay, May 4th, 1880. 
MILtTon ¢ OURTRIGHT ) 
vs, . 1078. 
James N. Burnes. J 
It is ordered by the honorable Arnold Krekel, judge, at 
O1 chambers, that the order appointing Wilham II. Bradley, 
isq., clerk of the cireuit court of the United States for the 
northern district of [linois, a special commissioner to take the depo- 
sition of Frederick H. Winston, of Chicago, be set aside and for 
nought held. It is further ordered that Philip H. Hoyne, Esq., of 
Chicago, be, and he is hereby, appointed a special commissioner to 
take said deposition, and that.a commission be issued accordingly. 
In Vacation. 
"THURSDAY, Sept nibe i" Oth. LSSO. 
MiItron COURTRIGHT ) 
vs, - 1078. : 
James N. Burnes. } 
This day there is received by mail and filed herein defendant’s 
amended answer to plaintiff's petition. 
November Term, A. D. 1880. 
kRIDAY, November 19th, 1SSQ. 
Mitton CouRTRIGHT 
Us. -1075. 
| James N. Burnes. J 
This day comes the defendant, by Willard P. Hall, Esq., and files 
motion to Suppress the last deposition of Frederick H. Winston, 
taken at Chieago, Illinois, the last of the present year. 
Monpbay, November 22d, LSS0. 
Mitton COURTRIGHT 
Vs. > 1078. 
James N. Burnes. } 
This day comes the plaintiff, by Mess. Botsford & Williams i] 


d 


an 
Geo. W. DeCamp, and the defendant, by Messrs. W. P. Hall, B. F. 
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Stringfellow, and Louis I. Waters; thereupon the motion to 


o2 suppress the deposition of krederick H. Winston, heretofore 3 


filed, is argued by counsel and submitted to the court. 
Turespay, Novendber. 25d, 1580. 


MiItron (COURTRIGHT : 
Us. 1078S. 
James N. BURNEs. 


This day come the parlics, by their uttorneys—thie plain till, by 
Messrs. Botsford and Williams and Geo. W. DeCamp, and the de- 
fendant, by Messrs. Willard r. [fall 3. I, Stringfellow, and Fi i. 
Waters—and the motion to suppress the deposition of frederick H. 
Winston having been submiutted toe the court, on consideration 


whereof it is ordered that the same be overruled; to which ruling | 


the defendant excepts. Thereupon plaintitf tiles reply to defend- 
ant’s answer. On further motion of plaintiff, it is ordered that all 
counts 1 plamtitl's petition be dismissed except the OhHe Ol) the 
hote, Phere pork defendant files an application tor continuance 
herein, Which is argued by counsel and submitted. 


WEDNESDAY, November 24th, 1550. 


MILTON COURTRIGHT } 
NS. > JO7S. 
JAMES N. BURNEs. 


This day comes the plaintiff, by Messrs. Botsford and Williams 
and Geo. W. DeCamp, and the defendant, by Messrs. Willard P- 
Hall, B. be. Stringtellow, and Louis Hl. Waters, and the application 
for continuance having becn submitted to the court, on considera- 
tion Whereof it is ordered that the same be sustained. 


WEDNESDAY, November 24th, 1SS0.. 


Minton Courtright 7 
vs. > 1078. 
hamMES N. BuRNEs. 


33 Qn motion and in accordance with a stipulation this day 

filed, consenting thereto, it is ordered that this cause be 
transferred to the circuit court of the United States for the western 
division ef the western district of Missouri, under and pursuant to 
the provisions of the 5th section of an act of Congress dividing the 
vestern district of Missouri, approved January 21, 1879, and the 
clerk is directed to make out a certified transcript ot the record 
entries in this cause and transmit the Sahie, together with all the 
original papers, to the clerk's othee of our said circult court at 
Kansas City, Missouri. 


+ _— oe 
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THhurspay, December 2d, 1880. 
b, ? 


MILTON ( ‘OURTRIGHT ) 
: VS. ~ 1078. 
JAMES N. BURNEs. 


This day there is presented to the court a bill of exceptions in 
the above-entitled cause, which is signed, sealed, and ordered to be 
made part of the record herein. 


Unirep STATES OF AMERICA. ] | 
y . . . . . , . . . > Mi 
Western District of Missouri, lastern Division, j 


[, Hlenry C. Geisberg, clerk of the circuit court of the United 
States in and for said district, do hereby certify that the foregoing 
writing is a true transcript of the orders of court and record entries 
as fully as the same remain of record in my office. 

In testimony whereof [| hereunto subscribe my name and_ affix 

the seal of said court, at office in the city of Jefferson, in said 


od district, this seventh day of December, A. 1). LSSO. 
[SEAL.] : H.C. GEISBERG, Clerk. 
Ow) And afterwards, to wit, at the regular May term, A. D. 


ISS1, of said court, and on the 16th day of May, the follow- 
Ine entry appears of record, to wit: 
MILTON COURTRIGHT ) 
against . 25 | . 
JAMES N. BURNES. 


This day comes defendant, by his attorneys, W.P. Hall and L. H. 
Waters, and files motion to produce certain papers duly served upon 
complainant's counsel, 

Said motion is as follows, to wit: 


ob) Western Division of the Western District of Missouri, S. Ct. 
Mitron Courtrriaur vs. JAMES N. BURNES. 


To the honorable judges of the circuit court in and for the western 
division of the western district of Missourt: 


Your petitioner, James N. Burnes, who is defendant in the above- 
entitled cause now pending in this honorable court, would respect- 
fully represent and show to your honors that there Is now in the 
POSSeSSION and under the control of the complainant, Milton Court- 
right, an instrument of writing made and executed by and between 
the suid Milton Courtright and George W. De amp, the attorney of 


the complainant in this cause, by the terms of which said instru- 
ment of writing the said George W. DeCamp agrees and binds him- 


self to prosecute this suit against your petitioner, and to pay all 


costs that may accrue therein, Including all attorney’s fees, for forty 
per cent. of all and anv amount he may recover from your petitioner 


OR tbe ~ 
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in this cause, which writing is referred to in complainant’s deposi- 
tion taken in July, ISSO, in New York, and filed _ the suit afore- 
said; and the complainant lias refused to file said contracts as a 
part of his testimony ora copy of the same, although heretofore 
requested SO 10 lo. 


Your ] vetitioner further s tates t] béitl there is another instrument of 


writitig vee and executed by thie parti > aforesaid before the fore- 
going Instrument of writing was executed, by which the said George 
W. DeCamp agreed to prosccute all suits and make all collections 
from defendant growing out of. the brildine of the Kastern Division 


of the-Chicago & Southwestern railway and the Atelison Branch 
there af and for tia services aforesaid he was. to have seven 
ot | twenty-fourths « pe and all amounts he might recover from 
your petitioner, Which is also referred to im complainant’s 
deposition aforesaid. And comphunant refuses to file said contract 


OF a COpPy oft the Same as a part of lis testimony in this Cause, 
althouel he has been heretofore requeste “dso to do. 

Now, therefore, masmuch as vour petitioner has been advise “land 
belie VCs thieat uid \ ritte hn contrac iS. Or a COpV of the Same are ln- 
portant and material in order to successfully defend this cause, and 
LO show the court the true status of the praun'l les hereto. that ssid COl- 
tracts should be made a ‘vehi of the aie: and brouecht Mito the 
court, he therefore prays that an orderon the said Milton Court- 
rie rit ta) brine the aforesnic Contracts into this court Ol OF before t he 
trial of this cause, and your petitioner, as in duty bound, will ever 
pray. 

3.6: BURNES. 
by STRINGFELLOW, HALL & WATERS, 
me 6 Tlis Sol’s 
MILTON COURTRIGHT, Esa., o1 
bDOTSFORD & WILLIAMS, Esas.., 
Tlis Solicitors. 


You,are notified that the for Colne petition will be presented to 
the ULS. erreuit court for 


} 


Wester iN ISkOn caf the Western district of 
Mo., on the first day of the May term thereof, 1SS1, and that defend- 
ant will move fora riic of court in pursuance thereof, 
Iunsas City, Mo... May 2nd, TSS1. 

BB. F. STRINGFELLOW, 
W.P. HALL & 
L. H. WATERS. 

Sol’s for Def't. 


Reeeived a copy of the above notice this 2nd day of May. 
ISS]. “ y% 


BOTSFORD & WILLIAMS, 


Sol’s for ( oniplamant. 
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of And afterwards, at said term and on the 17th day of May, 
the following further proceedings appear of record, to wit: 
Mitton CouRTRIGHT \ 

\.*) 


against 
JAMES N. BURNEs. ( 


281. 


This day comes defendant, by his attorneys,and files motion herein 
to dismiss this cause. 
Said motion 1s as follows, to wit: 


40 In the United States Cireuit Court for the Western Division 
of the Western District of Missourt. 


Mitton Courtricut, Plaintiff, ) 
against > No. 281. 
James N. Burnes, Defendant. J 


And now comes the defendant in the above-entitled cause and 
moves the court to dismiss the same, because the plaintiff admits 
and testifies in his depositions taken and filed by the plaintiff therein 
that this suit was instituted & Is prosecuted under a contract between 
the plaintiff and his attorney, George W. DeCamp, under and in 
Which it was expressly stipulated and agreed that the said attorney 


Was to prosecute said suit, and for his services in bringing and prose- . 


cuting the same he was to receive a certain part of whatever sum 
was or might be recovered therein, and in which it was further agreed 
and stipul: ited that said attorney was to pay all expenses & costs in- 
curred in said suit, & because said contract is champertous & illegal, 
& the prosecution of this suit under said contract is against public 
policy & the law. | 

HALL, STRINGFELLOW, 

WATERS, ann WOODSON, 

Counsel for Defendant. 


4] UNITED STATES OF AMERICA 


Cjireuit Court of the United States, Western Division of the Western 
District of Missourt. 


Mitton Courtricnut, Plaintiff, 
against . | 
JAMES N. Burnes, Defendant. 


Now comes the defendant in the above-entitled cause, and moves 
the court to dismiss the same, because it is patent, from the state- 
‘ment of the plaintiff in his deposition on file in this case, that it was 
instituted and prosecuted under cl champertous contract between 
plaintiff and George W. DeCamp, his attorney, under and by virtue 
of which said defendant was to prosecute this suit and defray all 
the expenses thereof, & receive a part of the sum recovered therein 
for his services as an attorney for plaintiff. 

STRINGFELLOW, WATERS & WOODSON, 
Solicitors for Defendant. 


oo = ene a nate Tat a, 
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42 And afterwards, at said term and on the 18th day of May, 


the following further proceedings appear of record, to wit: 


Minton COURTRIGHT ) 
aga inst . 981. 
JAMES N. BURNEs. ,) 


This day comes plaintiff, by lis attorneys, and files answer to 
motion to dismiss cause; thereupon defendant — and moves the 
court for leave to file an amended adhswer, and said motion Is duly 
submitted. 

Which said answer to motion Is as follows, to wit: 


45 In the Cireuit Court of the United States for the Western 
District of \iissourt. 


Minron Courtrricutr, Plaintiff, 
against 
James No Burnes, Defendant. 


Now COTES thie plaintiff, Milton Courtright, by G, W. [4 aMp, of 
counsel for said Courtright, and in answer to the motion of the 
defendant filed in this cause the 17th day of May, ISS1, to dismiss 
the said cause for the reasons stated in said motion, and respectfully 
represents threat the alleged facts as set forth 11) said motion are not 
true. 

lL. It is not true that the said plaimtiff im this case had an agree- 
ment in writing or any agreement that the said George W. DeCamp 
should for a certain interest In said cause Institute said suit and 
pay costs and expenses, or any costs or expenses as set out mm said 
motion for dismissal. 

» It is not true as set out in said motion that the said plaintiff 
admits and testifies in his depositions that this suit was instituted 
ana is presented pede r #& -contiraci between the plamatiff ana his 
attorney, George W. DeCamp, under and in which it was expressly 
stipulated and agreed thist the sad attorney Was to prosecute sad 
suit, and for his services in bringing and prosecuting the same he 


Was to have a certal part of whatever sum Was Or niloht be reecoy- 
ered therem, and iy which it was further agreed did stipulated that 
said attorney was to pay all expenses and costs incurred in said 
sult. 


>. It is not true that said Det ‘amp instituted said suit. but the 

fact is that the attorneys who brought this sult, Botstord X Williams. 

attorneys-at-law of this court, were emploved by said plaintiff on 
his own behalf, and were and are to be paid for their services 

44 by the complainant himself and not by said DeCamp in 
Whole or in part. 

lL. The fact is that no other counsel were upon the record or 
responsible fon thre conduct of this case but sad Botstord AY Williams 
until long after the case was at Issue. 

).. That the said George W. DeCamp was not at the time of the 


Institution of this suit an attorneyv-at-law of this eourt or of the 


— . 
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State of Missouri until nearly two years after the institution of this 
sult. 

6. It is not true that said George W. DeCamp made any illegal 
bargain or any bargain at all, or agreement either In writing or 
otherwise, to institute this suit for the complainant or any other 
suit, or maintain any suit or suits for this complainant on the terms 
spoken of in said motion or any other terms, nor Is it true that the 
said complainant so testified im the deposition referred to or any 
other deposition, 

7. And the complainant respectfully saith that the defendant has 
not verified his motion and the facts in said motion stated by affi- 
davit of his belief in their truth, and. for this the said complainant 
ought not to be called on to answer said motion. 

: G. W. DeCAMP, 
Ot ( ‘ounsel for PUP. 


We join in the foregoing answer. 
BOTSFORD & WILLIAMS, 
Plaintiff's Attorneys. 


45 And afterwards on the same day the following further pro- 
ecedings appear of record, to wit: 


MILTON COURTRIGIIT 
against 281. 
James N. Burnes. J) 


This day again come the parties, by their attorneys, and the motion 
for leave to file an amended answer having been submitted, it is 
ordered that it be sustained and said answer filed subjeet to such 
conditions as to trial or continuance as meaty he Iniposed by the 
plaintiff,.and said answer is accordingly filed. 

Said amended answer is as follows, to wit: 


4h In the United States Cireuit Court for the Western Division 
of the Western District of Missouri. 


Mitton Courrriaut, Plaintif, vs. James N. Burnes, Defendant. 


Defendant, James N. Burnes, by his attorney, for amended answer 
to plaintiffs petition says: 

Ist. He demies each and every allegation in said petition. | 

2d. For further answer to said petition says that before and at 
the time of making of the pretended note in said petition deseribed, 
sard plaintiff, this defendant, and Ir. H. Winston and George C. 
Campbell had been and were partners in a contract for building ¢ 
railroad to a point opposite the city of Atehison, in Kansas, from a 
point on the Chicago and Southwestern railroad, which road was 
known as the Atehison Branch of the Chicago and. Southwestern 
railroad, Prior to the date of said pretended note, said Winston 
had been in charge of the construction of said branch road for said 
partners under said contract, and had received and then had in his 
possession, as part of the assets under such contract, forty bonds of the 
city of Atchison for the sum of one thousand dollars each, belonging 
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to said partners, subject to the payment of the partnership debts, and 
a distribution among said partners after such payment, in propor- 
tion to their respective interests therein. 

Shortly before said pretended note was made, said partners made, 
constituted, and appointed the defendant as trustee for sald partners 
to take Charge of said partnership business in place of said Winston, 
and to wind up.said business. That at the time of making said 
pretended note said partnership had not been settled, nor is it yet 

settled, nor las the interest of said Winston in said) partner- 


47. ship or in said bonds been ascertained. That at the time of 


making said pretended note, said Winston turned over to this 
defendint, as trustee of said partners as aforesaid, said bonds and other 
assets in his hands belonging to said partnership with the consent 
of said partners, and for the benefit of said partnership; that at the 


time sald Winston turned over to defendant said bonds and assets 


said Winston estimated that there would be due him as a partner 
as aforesald, upon the final settlement of said partnership, a 
considerable sum of money arising from said bonds or their pro- 
ceeds, and he estimated that sum at the amount of said pretended 
note: that there having been no settlement of said business, said 
Winston ana this defendant considered said estimate as a mere Col- 
jecturre depending Uporl the debts due by sald partnership, and the 
result of said settlement; said Winston therefore requested this de- 
fendant,as the trustee of said partners, of whom plaintiff was one, to 
make said note with the understanding that the same was not to be 
sued on, but was to be deemed a mere memorandum of the amount 


that should be estimated asthe share of said Winston on aecount of 


said bonds ona settlement among said partners. Defendant executed 
sald pretended note with such understanding between said) Win- 
ston and himself as trustee of said partnership, and not as the sep- 
arate note of this defendant. Said pretended note so executed was 
assigned by said Winston for the benefit of plaintiff to one G. W. De- 
Camp, and by said DeCamp to plaintiff, without anv consideration 
from said DeCamp to Winston, nor from said plaintiff to DeCamp, 
and with full knowledge by said DeCamp and plaintiff of said facts 
relating to said note, and ‘that such were made long after the time 
at Which said note was due, as appeared on its face, and upon the fur- 
ther consideration and agreement between said DeCamp and 
LS plaintif and Winston that this defendant should not be sued 
Upon sald note. 

And this defendant says that said note was and is wholly without 
cons’ deration, and is null and void, and that said note is based upon 
and grew out of transactions relating to the business of said part- 
ners; that said partnersare interested in the same,and are necessary 
parties toa suit relating to said note, and the amount due upon said 
note If any, cannot be ascertained until a final settlement of said 
partnership can be had. 

lor further answer to said petition, said defendant savs said plian- 
tilt ought hot to have Or maintain his said action, because he Savs 
that said action was instituted and= is being prosecuted under an 
agreement between plaintiff and George W. DeCamp, his attorney, 
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by which said DeCamp agrees to prosecute such suit, and to pay all 
the expenses incident to the prosecution of the same, in considera- 
tion that said DeCamp shall receive a portion of the amount to be 
recovered in such suit, to wit, four-tenths of the amount so recovered. 
Which said agreement. is illegal, against public policy and good 
morals, 
Defendant therefore asks to be discharged, with his costs. 
HALL, SPRINGRFELLOW AND WATERS, 
hor Di ft. 


49) In the U.S. District Court for the Eastern Division of the 
Western District of Missouri. 


Mitton Courtrricut, Plaintiff, 
against 
JAMES N. Burners, Defendant. 


And now comes the plaintiff and for replication to the new matter 
contained in the amended answer filed herein September 9, 18SQ, 
by said defendant, said plant? denies ecnerally each and every 
allegation of said new matter In said amended answer contained. 

BOTSFORD & WILLIAMS, 
For the Plaintiff. 


DO And afterwards, at said term and on the 19th day of May, 
the following entry appears of record, to wit: € 
Mitron CouRrRicHtT ) 
against 281. 
James N. Burnes. J 


This day comes the plaintiff, by his attorneys, and files reply to 
second amended answer. 
Said reply is as follows, to wit: 


5 | Reply. 


In the United States Circuit Court, Western District of Missouri, 
Western Divyiston. 


Mitton Courrriaurt, Plaintiff, 
| against | 
Jaures N. Burnes, Defendant. 


Plaintiff, for reply to the 2nd amended answer of defendant herein, 
and to each and every count thereof, denies each and every allega- 
tiou in said answer, and.in each and every count thereof. 

| BOTSFORD & WILLIAMS, & 
GEO. W. DeECAMP, 
Attorneys for Plaintiff. 


4—1 57 


2 And afterwards, to wit. at the October term, A. 1). 1881, of 


| 
| 
| 
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said court, and on the 2nd day of November, the following entry 
dppears oft record. LO wit: 
Minron CourtTRIGHT ) 
against 281. 
James. N. Burnes. } 


This day come the parties, by their attorneys, the plaintiff by 
Gicorge Wo. De amp and James Ss. Botstord, and the defendant by 
B. bP. Stringtellow and Silas C. Woodson, and file a stipulation waiv- 
Ine a jury herein, and this cause being regularly called for trial the 
hearmg is procecded with, and, after production of testimony, the 
hearme hol icing concluded at the hour of adjournment, it Is or- 
dered that further proceedings he postponed until to-morrow morn- 
ine. 

Said stipulation waiving a jury is as follows, to wit: 


Unirep Sratres or AMERICA, | 
1| f shi ji Dir ISTO) of thie West Pil District of Missouri ‘ 


In the Cireuit Court of the United States for said Division. and 
District. 


Minron Courrrigut against JAMES N. BuRNEs. 


The parties hereto hereby Walve a jury trial 1 the above Case 
anid ALQTCE that the ISSUCS Lay he tried by the court before Justice 
MeCrary. : 

Nov. 2,.1881. 

G. W. DECAMP, 
Ot (Counsel for PU i. 
STRINGEFELLOW anp Orners, 
Attorneys for Defendant. 


ded And afterwards. at sald cowen and (oT) the 3d day of Novem- 
ber, the following further entry appears oft record. to wit: 


MILTON COURTRIGHT ) 
against 2S. 
MES N. Burnes. J 


This day again come the parties, by their attorneys, and there- 
Upon further proceedings ire hac, and, the hearing hot being CoOlll- 
pleted at the hour of adjournment, further hearing is postponed 
until to-morrow. 


And afterwards. cut said term ana (1) the lth dav oft November, 


the following further entry appears of record, to wit: 


Miron Courrricur ) 
against 281. 


JAMES N. Burnes.- } 


This day again come the parties, by their attornevs, [and] there- 
upon farther proceedings are had and this cause is submitted to the 
court and taken under advisement. 


eR ACN, AINE 


fi NII TT GEES, te eS wee 
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And afterwards, at said term and on the 9th day of January, A. 
D. 1552, the following further entry appears of record, to wit: 


Mitton CourrTrIcGutT 
agaist : 29 1. 
JAMEs N. Burnes. } 


This day come the parties, by their attorneys, and, the cause hav- 
ing been heretofore submitted to the court upon the pleadings and 
proofs and taken under advisement, now, the court having duly 
considered the premises and being fully advised concerning the 
same, doth find that the defendant is indebted to the plaintiff by 

reason of the matters alleged in the petition in the sum of 


of — eleven thousand four hundred and one dollars and sixty cents - 


(11,401.60). It is therefore considered by the court that the 
plamtiff, Milton Courtright, recover against the defendant, James 
N. Burnes, the said sum of eleven thousand four hundred and one 
dollars and sixty cents (11,401.60), so found to be due, with his costs, 
and have thereof execution. 

Thereupon COTICS defendant, by his attorney, and files motion for 
new trial, and by consent has leave till next term to prepare bill of 
exceptions. 

Said motion for new trial is as follows, to wit: 


5D In the United States Circuit Court for the Western Division 
of the Western District of Missouri. Of the October Term, 
A. D. 1881. 


MILTON CoURTRIGHT vs. JAMES N. BURNEsS. 


Now comes the said defendant, by his attorney, and moves the 
court to grant a new trial in the above-entitled cause, for the follow- 
In@ reasons: Ae 

first. Because the court on the trial of said cause erred in exclud- 
ing legal and competént testimony offered by defendant. 

Second. Because the court erred on the trial of the cause in ex- 
cluding and rejeeting the deposition of Ilenry M. Aller offered to be 
read in evidence by the defendant. 

Third. Beeause the court on the trial of the cause erred in exelud- 
Inge and rejecting books of account offered in evidence by defendant. 

fourth. Beeause the finding of the court is against the weight of 
the testimony. ee 

hifth. Because the finding of the court is against the law. 

Sixth. Because the court erred in refusing to declare the law as 
asked by defendant. 

Seventh. Because the court erred in declaring the law as held by 


~the court. 


STRINGFELLOW, WATERS & WOODSON, 
Attys for Deft. 


DU And afterwards, to wit, at the regular May term, A. D. 


ALO A OID once nn 
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188: ) of said court, and on the ain day of May, the following entry 
appears of record, to wit: 


Minpron COURTRIGHT ) 
against > 28] : 


James N. Burnes. } 


} 


This day come the parties, by their attorneys, and the motion for 
a new trial herein bavine been submitted to the court, it is now 
ordered that the same be denied. Thereupon comes defendant, by 
his attorneys, and presents to the court a bill of exceptions, and also 
excepts to the ruling of the court 11) denying the motion for new 
trial: thereupon Seu bill Oj exceptlous Is signed by the circuit Judge 
aid ordered tO be filed and rade a peur of the record herein, which 
is accordingly done. 

And the sud de we nadant also }) resents writ of error to reverse the 
judgment and order of this court as rendered in favor of plaintiff, 
Which is duly signed by the circuit Judge, and a citation 1s also 
signed and directed to issue upon the filing and approval by: one of 
the judges of this eourt of a bond in the sum of. fifteen thousand 
dollars, conditional that the said defendant will prosecute his writ 
as required by law. 

Said bill of exceptions is as follows, to wit: 


57 In the United States Cireuit Court for the Western Division 
of the Western District of Missourl Of the May Term, 
ISS 2. 


Mitron Courrricur, Pltf. vs. James N. BurNeEs. Def’t. 


Beit remembered that on the trial of this cause the defendant of- 
fered in evidence a COPY of the books of Milton Courtright and of 
the Atchison Branch of the Chicago aN Southwestern R. hR. Co.. kept 
under the supervision of Ff. TL. Winston as president of the C. & 3S. 
W. R. z. and trustee for the contractors of thie Atelison Braneh. and 
to read therefrom accounts showing the amount paid to said Win- 
ston and pl fon account of the construction of the Atchison Branch, 
for the Purpose r wing r that at the date of the note sued on said 
Winston & plif had been paid more than their share of the profits 
arising from said contract. : 

In connection therewith defendant introduced testimony peel: 
that the original books were the books of Milton Couritrieht pertain 
Ine to the construction of the C. & S. W. R. RR. Co. and the panei 
f Milton Courtright. | 

ee the original of these books are in the POSSESSION of the Chi- 

ye L@we. hh. R. Covat (‘hicagwo, successors of C. & S. W.R. R. 
Th: at they were turned over to that Co. in S72 by Winston, and that 
they are part of the records of that corporati | 


To the iIntroduetion of the co ple sof suid hooks iy | {} oly] CCLE i be- 


enuse no effort has been made’ to obtain the original bo ks, & in 


gots 
their abse Hee the best C Vii he nce would | le the t testlmonv ot the book- 
keeper who made the originals: 
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The court sustained the objection and refused to allow deft 
5S to introduce the said copies of said books, and beeause they 
were irrelevant and immaterial. 


The defendant then gave evidence tending to show that Winston, 
the payee and assignor of the note sued on, the plaintiff, defendant, 
and one Campbell were the contractors for the construction of the 
Chicago and Southwestern railroad as partners, and that Winston 
was entitled to an interest of (;*%) two-fifteenths in such contract. 

That the road was construc ted in S71. That Winston had 
charge of the execution ot such contract and Possession and control 
of the assets arising from such contract. That after the completion 
of said road, in October, 1872, Winston delivered to defendant 
forty bonds of the citv of Atchison for one thousand dollars each, 
which had been received and were then held by him as part of the: 
assets under such contract. That such bonds were delivered by 
Winston to and ree ‘elved by defendant as the trustee for the parties 
In interest In such contract. 

That at the time these bonds were so delivered defendant gave to 
Winston the note sued on. 

Plaintiff gave evidence tending to contradict the foregoing evi- 
dence offered by defendant. 

Defendant then offered Burnes as a witness, and offered to show 
by his testimony that the note sued on when given was not intended 
by him, the maker, nor by Winston, the payee, as a promissory note, 
but was only intended and so given by him and_ received by 
Winston as a memorandum of the then estimate of the value of the 
estimated interested of Winston in the Atchison bonds then deliv- 
ered as part of the profits of the a iforesaid contract for the eonstrue- 
tion of the Atehison Branch to be aceounted for on a settlement be- 
tween the partners to such contract. 

To the giving of such evidence plaintiff objected, as 

ov irrelevant and incompetent; and the court having received 

the evidence subject to. the objections on final consideration, 

the objections were sustained by the court, and the evidence \re- 
jected, 

To which opinion of the court in excluding such evidence defend- 
ant at the time excepted. 


The plaintiffs gave evidence tending to contradict that of the 
defendant above stated. Defendant then PAVE evulence tending to 
show that the only consideration of the note sued on Was the trans- 
Winston to defendant of the interest of Winston in the 


fer by 
profits of the contract for the con- 


Atchison bonds, as part of f the 
“struction of the Atehison Branch. 

| Defendant thereupon offered evidence tending to show that upon 
a settlement of the partnership accounts, between said Winston and 
his partners in the contract for the construction of said Atchinson 


Branch, the said Winston would have had no interest in the profits 
of said contract, having received more than his share thereof prior 
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to the giving of said note, which evidence was offered as tending to 
show that the consideration for such note had wholly failed. 


To all of which evidence so offered plaintiff objected as Incompe- 
tent and irrelevant, and the court having received the same subject 
to the objections 1) final consideration the objections were sustained 
by the court, & all such evidence excluded. 

Lo Which Opinion of the court 11 excluding such evidence defend- 
ant at thre time exc pal “al. 


The plaimtiff offered evidence tending to contradict that of 
defendant last above stated. 
It appearing In evidence that this suit Is prosecuted by George 
W. DeCamp, one of the attorneys for plaintiff, under an ‘agreement 
thacat said Let any shall Pay ‘ill CX penses mcident LO the 
(1) prosecution, nicl shall rect ive tor his SCETVICGES 1) per cent. of 
the hel proceeds collected from defendant, the defendant 
moved the court on this account to dismiss this suit, but the court 
overruled the motion. 
To which opinion of the court defendant at the time excepted. 
And thereupon afterwards on the 9th day of January, 1SS2, the 
eourt rendered judgment against the defendant for the sum of 
S11 401.6] and costs. 
To which opinion of thre Court of rendering judement agaist 
defendant, di fondant at the time excepted. . 
And now asks that this bill of exceptions be signed, sealed, and 
made ab part of the reeord in this Case, 
GEO. W. McCRARY., 
Chreuat Judge. 


¢ 


Said bond is as follows, to wit: 

Know all men by these presents that we, James N. Burnes, as 
principal, and Calvin’ FL Burnes’and Daniel D. Burnes, as sureties, 
are held and firmly bound unto Milton Courtright in the full and 
just sum of fifteen thousand dollars, to be paid to the said) Milton 
Courtright; to which pavinient, well and truly to be made, we bind 
ourselves, our heirs, executors, aud administrators, jointly and seve- 
rally, by these pr | | 

Sealed with our seals and dated this 13th day of June, in the 
year of our. Lord one thousand eight hundred and eighty-two. 

Whereas lately at the May term, A. D. 1582, of the circuit court 
of the United States for the western district of Missouri, in a suit 
depending in said court between Milton Courtright, plaintiff, aad 
James N. Burnes, defendant, judement Was rendered against the 
sad defendant, James N. Burnes, and the said James N. Burnes 

having obtained a writ of error of the said court to reverse 
G1 the judgment in the aforesaid suit, and a citation directed to 

the said Milton Courtright citing and admonishing him to 
be and appear at a Supreme Court of the United States, to be held 
al Washington, [). U., on tle second Monday of October heXt: 

Now the condition of the above obligation is such that if the said 
James N. Burnes shall prosecute said writ to effect and answer all 
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damages and costs if he fail to make good his plea, then the above 

obligation to be void, else to remain in full foree and virtue. 
JAMES N. BURNES [SEAL. | 
CALVIN F. BURNES. [SEAL] 
DANIEL D. BURNES.  [srat.] 


Signed and delivered in presence of— 


Witness to signature of Calvin I. Burnes— 


EDW. P. CURTIS. 


Approved by— 
A. KREKEL, Judge. 


; UNITED STATES OF AMERICA. ) 
y ‘ = . . ‘ A a 
1] este rii District 7) | Missouri. | 


Before me, Robert S. Musser, United States commissioner for said 
district, personally appeared DoD. Burnes, to me well known, who, 
Upon oath, states that he Is worth, over ana above his Indebtedness, 
the sum of thirty thousand dollars, and that he owns real and per- 
sonal property to that amount subject to execution in Buchanan 
COUNLY, Jeflerson COUNLY, and in the elty of St. Louis. 

D. D. BURNES 

Subscribed and sworn to before me, this 15th day of June, 1882. 

kh. S. MUSSER, 
Com? Ms. Cir. Cs, West, Dist., West. Div. of Missouri. 


UNITED STATES OF AMERICA. ) 


Weste ril District of Missouri. j we: 


Before lie, Robert S. Musser, United States commissioner 

62 for said district, personally appeared Calvin F. Burnes, to me 

well known, who, upon oath, states that he is worth, over and 

above all his pict ‘btedness, the sum ot thirty thousand doll: ars, and 

that he owns real preperty to that amount subject to execution in 
the city of St. Louis, and in Platte and me han m counties. 


Subseribed and sworn to before me, this 15tli day of June, 1882. 
, Rk. S. MUSSER, 
Comr U.S. Cir. Ct. West. Dist., West. Div. of Missourr. 


UNITED STATES OF AMERICA, 


; Saker ake 2 ae: 
Wests rh District Of Missouri, } 


I do hereby certify that the parties subscribing the within bond 
ale respectively over the ave of twehty-one Vvears and are compctent 
to contract, and that their signatures to said bond are genuine. I 
further certify that said bond is good and sufficient. 

Witness my hand this 15th day of June, 1852. 

7 R. S. MUSSER, 
Com’r U.S. Cir. C’t, West. Dist., West. Div'n Mo. 


Go 
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The opinion of the court in the above cause is as follows, to wit: 


65 In the Cireuit Court of the United States for the Western 
District of Missouri, Western Division. November Term, 
A. D. 1881. 
Minton Courtrricur against JAMES N. BURNEs. 


Action upon a promissory note for $7,355.00, executed by defend- 
ant to one I. EL. Winston, and by him as signee rred after m: iturity to 
the plamtiff. 

Besides a veneral denial the defendant answers as follows: , 

For further answer to said petition says that before and at the time 
of the making of the pra tended note in sald petition deseribed said 
plaintiff, this defendant, and I. TH. Winston and George C. Camp- 
bell had been and were partners In a contract tor building a rall- 
road to a point opposite the city of Atehison, Kansas, from a point 
on the Chicago and Southwestern railroad, which road was known 
as the Atehison Branch of the Chicago and Southwestern railroad. 
Prior to the date of said pretended note said Winston had been in 
charge of the construction of the branch road for said partners 
under said contract, and had received and then had in his posses- 
sion as part of the assets under such contract forty bonds of the 
city of Atchison for the sum of one thousand dollars each, belong- 
Ing to said) partners, subject to the payment of the partnership 
debts, and a distribution among said partners after such payment 
11) proportion to ther respective interests therein. 

Shortly before said pretended note Was made said partners made, 
constituted, and appointed this defendant as trustee for said partners 

to take charge of snid partnership business. 
6-4 That at the time of making said pretende “1 note said part- 

he rship had not been settled, nor is 1 vet settled, nor has the 
Interest of said Winston in said partnership or in said bonds been 
ascertammed; that at the time of making said pretended note said 
Winston turned over to this defendant, as trustee of said partners 
as aforesaid, said bonds and other assets in his hands belonging to 
sald partnership, with the consent of said parthers, and for the 
benefit of said partnership; that at the time said Winston turned 
over to defendant said bonds and assets said Winston estimated that 
there would be due him asa partner as aforesaid, upon the final 
settlement of said partnership, a considerable sum of money, arising 
from said bonds or their proceeds, and he estimated that sum at the 
amount of said pretended note; that there having been no settle- 
ment of said business said Winston and this defendant considered 
sald estimate as a mere conjecture, depending upon the debts due 
by said partnership and the result of said settlement. Said Win- 
Sten the refore reque sted this defend: ant, as the trustee of said part- 
ners of whom plaintiff was one, to make said note with the under- 
standing that the same was not to be sued Ol), but was to be deemed 
a mere memorandum of the amount that should be estimated as 
the share of said Winston on aecount of said bonds on a settle- 
ment among said partners. Defendant executed said pretended 


tt 
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note with such understanding between said Winston and himself, 


as trustee of said partnership, and not as the separate note of this 


defendant. Said pretended note so executed, was assigned to said 
Winston for the benefit of plaintiff to one G. W. DeCamp, and by 
said DeCamp to plaintiff, without any consideration from said De- 
Camp to Winston, nor from said plaintiff to DeCamp, and with full 

knowledge by said Det amp and plaintiff of said facts re- 
60 lating to said note, and such were made long after the time 

at which said note was due, as appeared on its face, and upon 
the further consideration and agreemeut between said DeCamp and 
plaintiff and Winston that this defendant should not be sued upon 
said note. ) 

And this defendant says that said note — and is wholly without 
consideration, and is null and void, and that said note is based upon 
and grew out of transactions relating to the business of said part- 
ners; that said partners are interested in the same and are necessary 
parties to a suit relating to said note, and the amount due upon said 
note, 1f any, cannot be ascertained until a final settlement of said 
partnership can be had. | 

For further answer to said petition said defendant says said plain- 
tiff ought not to have or maintain his said action because he says 
that said action was instituted and is being prosecuted under an 
agreement between plaintiff and Geo. W. DeCamp, his attorney, by 
which said DeCamp agrees to prosecute such suit and to pay all the 
expenses incident to the prosecution of the same in consideration 
that said DeCamp shall receive a portion of the amount to be recov- 
ered in such suit, to wit, four-tenths of the amount so recovered : 
which said agreement is illegal, and against public pohey and good 
morals. Defendant, therefore, asks to be discharged, with his costs. 


This case was tried before the court by agreement of parties, a 
jury being waived. 


Met 'R ARY, Circuit Judge - 

The answer alleges that this suit is being prosecuted by one of the 
attorneys for the pli untiff upon a champertous contract, by which 
he is to pay the ¢ Xpe Ses of the litigation and receive as his compen- 

sation forty per cent. of the sum realized, and the defendant 
66 moves to dismiss the suit for that reason. The proof sustains 

the allegation of champerty, the testimony of the plaintiff 
himself being quite conclusive upon that point. ‘This makes it nee- 
essary for the court to decide the important question whether the 
pl intiff! can be defeated in his action upon the note by proof that 
he has made a champertous contract with his attorney. In other 
words, can the defendant, the maker of a promissory note, avoid 
payment thereof or prevent a recovery thereon upon the ground 
that the holder of the note has made a void and unlawful : iwree- 
ment with an attorney for the prosecution of a suit upon it? The 
authorities upon this question are in conflict. Some courts have 
held that if the fact that a suit is being prosecuted upon a champer- 
tous contract comes to the knowledge of the court In any proper 
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manner it should refuse longer to entertain the proceeding. (Barker 
et al. vs. Barker et al., 14 Wis., 142; Webb vs. Armstrong, 0 Humph., 
379: Morrison vs. Deadrick, 10 Humph., 542; Greenman vs. Cohen, 
G1 Ind., ZOE.) 

Other courts have held that the fact that there is an legal and 
champertous contract for the Prose cution of a eause of action Is no 
eee of defence thereto, and can only be set up by the client 
against the attorney when the champertous agreement itself Is 
sought LO he enforced. (Tfilton Us, Woods, L.. 1 f liq. as, SF ae 
KIborough vs. Ayers, L. R., 10 hy. Cas., 067; Whitney vs. Kirtland, 
27 N. J. Eq., 353; Re binson is. Beale, 26 Ga., 17; Allison vs. RK. Co., 
42 Iowa, 274; Small vs. NR. Co., 8 N. W. Rep. (4 

This latter view ts, sli mhiy yudement, supported by the better 
reason. It is not necessary, for the full protection of the client, to 
vo so-far as to dismiss the suit, for he is in no manner bound by the 
champertous avreemnent, NOr are there anv reasons founded in 

public policy that should require such dismissal. [fall cham- 

G7 pertous agreements shall be held void and the courts firmly 
refuse to entforee them, they will thereby be discouraged and 
discountenaneced to the same extenc and in the same manner as are all 
other unlawful, fraudulent, or void contracts. If, on the other hand, 
the defendant in an action Upot a valid or binding Lontract May 
avoid jiabilitvy, or prevent a recovery by proving a champertous 
agreement for the protection of the suit between the plaintiff and 
his attorney, an effect would thus be given to the champertous agree- 
ment reaching very far bevond that which attaches to any other 
at oi Contract. The defendant in such ad Case is ho Party to the 
champerty ; leis not interested in it or in any wise Injured by it. If 
the contract upon which he ts sued 1s a bona fide contract upon which 
a sum of money is due from lim to the plaintiff, and if he has no 
defence. UI porl that contract, I can see no good reason for holding 
that hemay be released by showing that the plaintiff has made a 
void and unlawful agreement with his attorney concerning the fees 
and CC X pe hses Ol th) Le sult. The tendency In the Courts ot this country 


Is strongly in the «irection of relaxing the common law doctrine 
concerning chamiper | maintenance, so as to permit greater lib- 
Criy of contracthig bet ho attormey and chent then was tormerly 


allowed; and this for the reason that the pecular condition of so- 
ciety Which Suave rise to the doetrine has ina great. Measure passed 
away. In SsOTMC of the States the COMMNION law rule Is altogether 
repudiated, and if Is held that ho such contract Is how Invalid, ull- 
less it COntravehnes sone existing Statute of the state. (Sedgewick 
vs. Seamon, 14 N. Y., 280; Dugin vs. Ireland, 14 N. Y.,322: Voor- 
cg aa gee ME iceh TRG. Wi hia ahaa, po Shan RA ek” ae 
Matthewson vs. Fitch, 22 Cal., 86; Huffman vs. Vallejo, 45 Cal., 564: 

Livtle us. State, 17 Ark. OU. } The common law doctrine. how- 
OS ever, prevails in Missou ri according to the deciston of the su- 

preme court of that Beaks in Duke vrs. Harper, 66 Mo., 55. 
While following that ruling | am disposed, in view of the general 
tendeney of the American Courts, to relax somewhat the rigor oft of 
the English rule to apply it only to the champertous contract itself, 
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and not to allow debtors to make use of it to avoid payment of their 


honest obligations. It follows that the defence of champerty In this 


case cannot be maitained, and that. the motion to dismiss must be 
overruled. 

This brings us to the consideration of the case upon its merits. 
The first defence as set forth in the answer is, in substance, that the 
note sued on was not intended to bind the defendant to pay the sum 
therein named thirty davs after date, as appears on its face, but was 
intended as a mere me morandum to show that Winston, the payee, 
claimed an interest amounting to $87,533.00 in certain bonds turned 
over by him to defendant, and for which defendant was to account to 
himinthe settlement of certain partnership affairs. In other words, it 
is Claimed that the note sued on was not intended to be a promissory 
note, and was not to be sued upon or paid as such, but was to be held 
by the payee asa memorandum, not of any fact or agreement stated 
therein, but of an understanding wholly inconsistent with and re- 
pugnant to its terms. The note is in the usual form of a negotiable 
aber note. The alleged understanding or agreement relied 
upon by defendant is not in writing, and the proof of it, so far as 
there is any proofyis in the parol] testimony of the defendant. The 
testimony of Winston, the other party to the note, is dire etly In conflict 


with that of the defendant, and if it were necessary to decide the ques- 


tion of fact, I should feel bound to say that: Winston’s state- 

(yo) ments corroborated and confirmed, and the Vy are by the writ- 
ing itself made at the very time of the contract, and presum- 

ably embodying the understanding of the parties, would prevail over 
the testimony of the defendant. But it is not necessary to decide 
this question, because it is perfectly clear thal all parol testimony to 
show a contemporaneous agreement In conflict with the plain terms 
of the note must be rejected. The rule whieh excludes: such testi- 
mony is fundamental and elementary, and its application to this 
defence 1s too apparent to re quire argument or the citation of au- 
thorities. The contract sroned by the defendant plainly declares 
that he is, for value received, to pay a given sum of money within 
a definite time, and to admit parol proof to show the fact reed upon 
by the defence would not only vary the terms of the instrument, 
but would flatly contradict and nullify every material provision it 
eontains. The evidence was, hawever, received, and may, perhaps, 
be considered as tending to support the other defence set up in the 
answer, Which is that the note was without consideration. ‘To estab- 
lish this defence the defendant has attempted to prove (1) that the 
note was given to represent the interest of Winston in certain bonds 
which belonged to a partnership, of which plaintit? and defendant, 
as well as Winston, were members, and which were, at the date of 
the note, turned over by Winston to detendant, and (2) that said 
Winston had in fact no interest in said bonds, because he had previ- 
ously drawn from the partnership assets more than he would be en- 
titled to Upon a settlement of the partnership. affairs. Ordinarily 
thie defence of want ot conside! ‘ation adv be made al law, but is 
the ease when a de OT? of the question of consideration 
depends Upon the Settl lement ot the attairs of a partnership, 
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70 SOTne of the members. of which are not before the court ? 
Even if this were an open question, IT should not hesitate to 
hold threat the defendant mist resort to a court of equity for relief. 
But it is not an open question. It seems that defendant, acting 
Upon the theory threat liis cricug et Was 11) equity, filed lis bill in 
chancery in this court, setting forth substantially the facts found in 
his answer in this case, aid exes an injunction to restrain the 
plaintifl from p Sane cheat = thisactionatlaw. The bill was demurred 
to, and the tp] pplication for i Wanetion was resisted in this court at 
the Jast term. Upon full argument it was held by this court that 
thie de fence to the note, Upon thie facts stated 11) the bill, should be 
made in equity. | 
Mr. Justice Miller, in delivering the opinion of the court. said : 
“As to the general fact that equity has jurisdiction of the case, 
and that the transactions ought to be settle din equity without going 
to law, we have no question.” And again: “ The whole question 
can and ought to be settled in a court of equity, and we have no 
hesitation in overruling the demurrer asa general demurrer.” Not- 
Withstanding this decision the defendant saw fit to dismiss his bill 
in Chancery, and to make his defence at law in this case. I must 
hold that want of consideration for the note, if it can be shown at 
all, can only be shown upon a settlement of the partnership affairs 
between Burnes, Courtright, Winston, and others, who are interested 
In the contract for the construction of the ratlroad maimed in the 
answer, and that a court of law is not competent to supervise such 
tlhoment. lt Is argued that the evidenee before the court in this 
Cause shows that Upon such il setth ment ii would appear that Winston 
had no imterest in the bonds for which the note was given. 
i] ut Cannot assume that the other menibers of the parther- 
ship, who are not here, would not be able, if brought into a 
COUTT of eq wns Lo make other ana further proof, lL cannot take it 
for granted that Winston would be unable to show that he had an 
Interest in said bonds if the opportunity was afforded him. T[ have, 


1) considering the defence of want of consideration, assumed. that 


the note sued on was given by the defendant for the interest of 


Winston in the bonds above named, and was to be settled upon a 
settlement of the partnership affairs, and not to be a charge against 
the defendant personally, but Whether this assumption Is in accord- 
ance with the facts do deel id The testimony upon the ques- 
tion Is quite conflicting, ne it is not necessary to decide it, because 
In any view of the case _ plaintiff has right to reeover at law 
upon the note, whether it was executed to Winston to hold in trust 
for others, or for ag owh use and benefit. (Sturges vs. Swift, 02 
Miss., 259; Andrews vs. Robi 32 Miss., 241: Gibson vs. Moore, 
GN. Hi. 547.) 7 
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Judgment for the plaintiff forthe amount of the note and interest. 
W. De CAMP axp BOTSFORD & WILLIAMS, 
lor Plaintiff. 
HALL, STRINGFELLOW, axp WATERS, 
hor Defendant. 
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Mitton Courtricnut, Plaintiff, 
against 
JAMES N. BuRNEs, Defendant. 


The counsel for the defendant asks the court to declare the law to 
be as follows: 3 

Ist. If the court finds from the evidence that F. H. Winston was 
a partner In and entitled to a part of the profits resulting from the 
construction of the Atchison Branch of the Chicago and Southwest- 
ern railroad, and that at the time the note in suit was executed by 
detendant and delivered to said Winston it was so exeeuted and 
given In consideration of said Winston’s interest in the $40,000 of 
Atchison city bonds mentioned in the evidence, and that at the 
time said note was executed said Winston had received his full share 
of all profits arising from the construction of said Atchison Branch, 
then the said Winston had no interest in said Atchison city bonds and 
the note was executed without consideration, and the finding must 
be for the defendant, providing the court finds from the evidence 
that said Atchinson city bonds were the property of the contractors 
who built said Atchison Branch and that Winston’s interest in said 
bonds was founded upon his rights as one of said contractors. 


Mitton Courtriacut, Plaintiff, against JAMres N. BurRNes, Defendant. 


2. That if the court finds from the evidence that IF. H. Winston 
was the agent and trustee of the defendant-, Winston, Courtright, 
and others, and that in his capacity as such trustee he received the 
$40,000 of Atchison city bonds and held them as the property of 

those for whom he was acting as trustee; that whilst said 
79 Winston was trustee as aforesaid the parties in interest and 

ownlng said bonds directed said Winston to deliver the same 
to the defendant, and that said Winston, at the time he delivered 
suid bonds, induced defendant to execute to him, the said Winston, 
the note in suit, to be held by him as evidence of Winston’s interest 
in said Atehison city bonds, and that it was understood and agreed 
at the time said note was executed, between the payer and payee, 
that the note was not to be paid until Winston’s interest in said 
bonds was ascertained and settled, and that said Winston, at the 
time said note was executed, had no interest In said bonds that had 
not been fully paid to him, then the finding must be for defendant. 


Mittron Courtricut, Plaintiff, against James N. BurNes, Defendant. 


3. The court declares the law to be that if the court finds from the 
evidence that the note sued upon was exeeuted by defendant and 
delivered by him to F. H. Winston for said Winston’s interest in the 
Atchison city bouds mentioned in the evidence, and that at the 
time said note was so executed said Winston had no interest in said 
bonds, then the finding must be for defendant. 


Mitron CourtricHt, Plaintiff, against JAMrEs N. BurNes, Defendant. 


4. The counsel for defendant asks the court to declare the law to be, 
that if the court finds from the evidence that the note in sult was exe- 
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cuted by defendant, that the consideration for such note was the trans- 
fer, by Winston, the payee, tu the defendant of the interest of Winston 
11) forty bonds of the citv of Atchison for S1.000 each, and that 

the only interest said Winston had in such bonds was_ be- 
fe cause such bonds were a portion of the profits of the contract 

for construction of the Atehison Branch of the Chicago & 
Southwestern railroad, and said Winston’s interest in such = profits 
was only by virtue of his interest in such contract, and that at the 
time of the execution of such note said Winston had, in fact, received 
his full share of the profits of sueh contract, then said Winston had 
no interest in said bonds, and said note was without consideration, 
and the finding must be for the defendant. 


Mitton Courtricur, Plaintitl, agaist James N. Burnes, Defendant. 


». The court declares the law to be that if from the evidence that 
the plammtif employed George W. DeCamp to imstitute this suit, and 
that the same is now bene prosecuted under an agreement by 
Which said DeCamp is to pay every expense incident. to the prosecu- 
tion of this suit to final issue, and to receive for lis compensation a 
portion of the net proceeds which may Lye realized trom defendant, 
then this suit is prosecuted under a champertous contract, and ought 
to be dismissed at plaintiffs cost. 


Minron Courtrnriacit, Plaintil, against James N. BurNes, Defendant. 


(). If the defendant, the plamititf, i. TL. Winston, and Campbell 
were chtitled to their respective Interests in the contraet for the con- 
struction of the Atehison Braneh of the Chicago and Southwestern 
railroad, as stated im the Glover declaration of trust, and if said 
Winston, as the trustee of the parties in interest, had possession of 
the assets belonging to them under said contract on the LOth day of 

October, S72, and af on said last-micntioned day said Winston 
70 resigned his position as such trustee, and defendant Burnes 
Was appointed by all the parties in interest as his successor, 
then it was the duty of said Winston to turn over to his strecessor 
all the assets and property in dius hands as such trustee, and if de- 
fendant, In order to get possession as such trustee of the funds or 


property belonging to said trust, and compelled to and did execute, 


to Winston the note sued on, and if plamtith took said note after 
maturity, then plaintiff cannot recover thereon. 


Minton Courtricut, Plait, against James N. Burnes, Defendant. 


ith. Tf the defendant, the plaintiff, Ff. Hf. Winston, and = others 
were partners In respect to the construction of the Atehison Branch 
of the Chicago and Southwestern railroad and the profits arising 
therefrom, and iH said Winston, one of the partners, had possession 
of the assets of such copartnership as‘its agent or trustee, and if de- 
fondant, by agreement between the members of said copartnership, 


became the agent or trustee in place of said Winston, and in order 


to get the assets of said copartnership as such agent or trustee for 
the use and benefit of the parties in interest, and upon no other con- 
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sideration, was compelled to and did give said Winston the note sued 
on, then neither said Winston nor the plaintiff, his assignee, can 
maintain an action at law upon said note against defendant, their 
copartner. | 


76 UNITED STATES OF AMERICA, set: 

[, Ilenry C. Geisberg, clerk of the circuit court of the United 
States fer the western division of the western district of Missouri, do 
hereby certify that the foregoing is a true and complete transcript 
of record in the cause therein named as fully as the same appears In 
my ofhee. 

Witness ny hand as clerk, and the seal of said court. Done at 
office In Kansas City, Missouri, this 4th day of October, A. D. 1882. 
[Seal of the United States Circuit Court, Western Division, for the Western District 

of Missouri. ] 

H.C. GEISBERG, Ch rk, 
By WARREN WATSON, D.C. 

Endorsed on cover: W. Missouri C.C. U.S. No. 187. James N. 
Burnes, plaintiff in error, vs. William LL. Scott & Joseph McCarter, . 
executors of Milton Courtright, deceased. Filed 20th January, 1885. 


IN THE SUPREME GOURT OF THE UNITED STATES, 


OCTOBER TERM, 1885. 


No. 187. 


JAMES N. BURNES, 
Plaintiff in Krror, 


Os. 


WILLIAM L. SCOTT and JOSEPH McCARTER, 
Executors of Milton Courtright, deceased, 


Defendants in Error. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 


WESTERN DISTRICT OF MISSOURI. 


BRIEF OF B. F. STRINGFELLOW., 


For Plaintiff in Error. 
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| | No. 187. 


: ; IN THE 


Supreme Court of the United States 


OCTOBER TERM, 1885. 


James N. Burnes, 
Plaintiff in Error, 


AGAINST 


Wiuam L. Scorr and Josepn Mc-/ 
CarTER, Executors of Milton Court- 
right, deceased, 

Defendants in Error. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE WESTERN DISTRICT OF MISSOURI. 


BRIEF OF B. F. STRINGFELLOW, 


For PLaIntTirF In ERROR. 


Statement of Case. 


This was an action at law instituted by Milton Courtright, de- 
ceased, against James N. Burnes, the plaintiff in error, in the Circuit 
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Court of the United States for the Western District of Missouri, by 
petition filed on the 29th of March, A. D. 1878. The petition sets 
forth several causes of ac tion, and will be found on pages 3 to 7 of 
transcript. 

As the petition was dismissed as to all the causes of action but 
the last, that only will be noticed. The last cause of action, desig- 
nated in the pleadings as the second cause of action, and on which 
alone trial was had (as will be seen stated in the opinion of Judge 
McCrary who tried the cause, page 32 of record), will be found on 
pages 6 and 7 of record, and is as follows: _ 

“And. this plaintiff, for a further cause of action, states that on 
the 10th day of October, A. D. 1872, at the City of Chicago, Ihi- 
nois, the defendant, by his promissory note of that date herewith 
filed and marked Exhibit “A,” did promise to pay, thirty days after 
date, to the order of F. H. Winston, seven thousand three hundred 
and thirty-three ($7,333.00) dollars, payable at the Cook County 
National Bank in Chie: ago, value received, and then and there delivered 
said note to said F. H. Winston, which said note said Winston after- 
wards endorsed, and for a valuable consideration delivered to George 
W. DeCamp, for this plaintiff, who then became the endorsee, and 
now is the holder and owner thereot, and that no part of said note 
has been paid to this plaintiff. 

“ Wherefore this plaintiff prays judgment against said defendant 
for the sum of seven thousand, three hundred and thirty-three ($7,- 
333.00) dollars, the amount of said note, with interest thereon since 
the 10th day of November, 1872.” 

After various proceedings and pleadings, defendant below (plain- 
tiff in error) filed a second amended answer to the petition, which 
will be found on pages 23 to 25 of record, and which is as follows: 

“ Defendant, James N. Burnes, by his attorney, for amended 
answer to plaintiff's petition, says: 

‘Ist. He denies each and every allegation in said petition. 

“2d. For further answer to said petition, says, that before 
and at the time of making of the pretended note, in said peti- 
tion described, said plaintiff, this defendant, and F. H. Winston 
and George C. Campbell had been and were partners in a con- 
tract for building a railroad to a point opposite the City of 
Atchison, in Kansas, from a point on the Chicago and South- 
western Railroad, which road was known as the Atchison Branch 


ao 


of the Chicago and Southwestern Railroad. Prior to the date of . 


said pretended note, said Winston had been in charge of the con- 
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struction of said branch road for said partners under said contract, 
and had received and then had in his possession, as part of the 
assets under such contract, forty bonds of the City of Atchison, for 
the sum of one thousand dollars each, belonging to said partners, 
subject to the payment of the partnership debts, and a distribution 
among said partners after such payment, in proportion to their re- 
spective interests therein. 
Shortly before said pretended note was made, said partners 
made, constituted and appointed the defendant as trustee for said 
partners, to take charge of said partnership business, in place of 
said Winston, and to wind up said business. That at the time of 
making said pretended note said partnership had not been settled, 
nor is it yet settled, nor has the interest of said Winston in said 
partnership, or in said bonds, been ascertained. That at the time of 
making said pretended note said Winston turned over to this de- 
fendant, as trustee of said partners, as aforesaid, said bonds and 
other assets in his hands belonging to said partnership, with the 
consent of said partners and for the benefit of said partnership ; 
that at the time said Winston turned over to the defendant said 
bonds and assets said Winston estimated that there would be due 
him as a partner as aforesaid, upon the final settlement of said 
partnership, a considerable sum of money arising from said bonds or 
their proceeds, and he estimated that sum at the amount of said 
pretended note ; that there having been no settlement of said busi- 
ness, said Winston and this defendant considered said estimate as a 
mere conjecture, depending upon the debts due, by said partnership 
and the result of said settlement. Said Winston therefore requested 
this defendant, as the trustee of said partners, of whom plaintiff 
was one, to make said note, with the understanding that the same 
was not to be sued on, but was to be deemed a mere memorandum 
of the amount that should be estimated as the share of said Wins- 
ton, on account of said bonds, on a settlement among said partners. 
Defendant executed said pretended note with such understanding 
between said Winston and himself, as trustee of said partnership, 
and not as the separate note of this defendant. Said pretended 
note, so executed, was assigned by said Winston, for the benefit of 
plaintiff, to one G. W. DeCamp, and by said DeCamp to plaintiff, 
without any consideration from said DeCamp to Winston, nor from 
said plaintiff to DeCamp, and with full knowledge by said DeCamp 
and plaintiff of said facts relating to said note, and that such were 
made long after the time at which said note was due, as appeared 
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on its face, and upon the further consideration and agreement be- 
tween said DeCamp and plaintiff and Winston that this defendant 
should not be sued upon said note. 

And this defendant says that said note was and is wholly with- 
out consideration, and is null and void, and that said note is based 
upon and grew out of transactions relating to the business of said 
partners; that said partners are interested in the same, and are 
necessary partners to a suit relating to said’ note, and the amount 
due upon said note, if any, cannot be ascertained until a final settle- 
ment of said partnership can be had. 

For further answer to said petition, said defendant says, said 
plaintiff ought not to have or maintain his said action, because he 
says that said action was instituted and is being prosecuted under 
an agreement between plaintiff and George W. DeCamp, his attor- 
ney, by which said DeCamp agrees to prosecute such suit, and to 
pay all the expenses incident to the prosecution of the same, in con- 
sideration that said DeCamp shall receive a portion of the amount 
to be recovered in such suit, to wit—four-tenths of the amount so 
recovered. Which said agreement is illegal, against public policy 
and good morals. | 

Defendant therefore asks to be discharged, with his costs.” 

The plaintiff below replied to this answer as follows : 

“ Plaintiff, for reply to the second amended answer of defendant 
herein, and to each and every count thereof, denies each and every 
allegation in said answer, and in each and every count thereof.” 

A jury was waived, and a trial had by McCrary, Justice, on the 
2d of November; 1881; case taken under advisement until January, 
1882, when judgment was rendered against plaintiff in error for 
eleven thousand four hundred and one dollars and sixty cents 
($11,401.60). See pages 26 and 27 of record. a5 

Plaintiff in error then filed his motion for a new trial (page 27 
of record) and by consent had until the May Term to file bill of ex- 
ception. Pages 27 and 28 of record. 

In addition to and in connection with the answer, plaintiff in 
error filed a motion to dismiss the action, for the reason that the 
same had been instituted, and was being prosecuted by George W. 
DeCamp, an attorney for the plaintiff below, under a champertous 
contract, as set out in the record. Page 21 of the record. 

The motion for a new trial was overruled, and the decision of the 
Court in so overruling such motionduly excepted to. See page 28 
of record. 


The bill of exceptions, signed by the Judge, will be found on 
page 28 of the record. 
The opinion of McCrary, Judge, in rendering his. judgment will 


4 
be found on pages 32 to 36 inclusive, of record, and is as follows : 
? OPINION OF THE Court BY McCrary, JUDGE. 
eas ’ - ‘ ae 
IN THE Crircurir CourT OF THE UNITED STATES FOR THE WESTERN 


Districr oF Missourr, WESTERN DIvIsIoN, 
NoveMBER Term, A. D. 1881. 


MILTON COURTRIGHT 
vs. 
‘JAMES N. Burnes. 

Action upon a promissory note for $7,333.00, executed by 
defendant to one F. H. Winston, and by him transferred after 
maturity to the plaintiff. Besides a general denial the defendant 
answers as follows: 

For further answer to said petition says that before and at the 
time of the making of the pretended note in said petition described, 
sald plaintiff, this defendant and F. H. Winston and George C. 
Campbell had been and were partners in a contract for building a 
railroad to a point opposite the City of Atchison, Kansas, from a 
point on the Chicago and Southwestern Railroad, which road was 
known as the Atchison Branch of the Chicago and Southwestern 
Railroad. Prior to the date of said pretended note said Winston had 
been in charge of the construction of the branch road for said 
partners under said contract, and had received and then had in his 
possession as part of the assets under such contract forty bonds of 
the City of Atchison for the sum of one thousand dollars each, be- 
longing to said partners, subject to the payment of the partnership 
debts, and a distribution among said partners after such payment, 
in proportion to their respective interests therein. 

Shortly before said pretended note was made said partners 
made, constituted and appointed this defendant as trustee for said 
partners to take charge of said partnership business. 

That at the time of making said pretended note said partnership 


had not been settled, nor is it yet settled, nor has the interest of 
said Winston in said partnership or in said bonds been ascertained ; 
that at the time of making said pretended note said Winston turned 
over to this defendant, as trustee of said partners as aforesaid, said 
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bonds and other assets in his hands belonging to said partnership, 
with the consent of said partners, and for the benefit of said part- 
nership ; that at the time said Winston turned over to defendant 
said bonds and assets, said Winston estimated that there would be 
due him as a partner as aforesaid, upon the final settlement of 


said partnership, a considerable sum of money, arising from said 
bonds or their proceeds, and he estimated that sum at the amount 
of said pretended note ; that there having been no settlement of said 
business said Winston and this defendant considered said estimate 


as a mere conjecture, depending upon the debts due by said part- 
nership and the result of said settlement. Said Winston therefore 
requested this defendant, as the trustee of said partners, of whom 
plaintiff was one, to make said note with the understanding that 


the same was not to be sued on, byt was to be deemed a mere 


memorandum of the amount that should be estimated as the share 


of said Winston on account of said bonds on a settlement among 


said partners. Defendant executed said pretended note with such 


understanding between said Winston and himself, as trustee of said 


partnership, and not as the separate note of this defendant. Said 
pretended note so executed, was assigned by said Winston for the 


benefit ‘of plaintiff to one G. W. DeCamp, and by said DeCamp od 
to plaintiff without any consideration from said DeCamp to Win- 
ston, nor from said plaintiff to DeCamp, and with full knowledge by 
said DeCamp and plaintiff of said facts relating to said note, and 
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such were made long after the time at which said note was due, as 
appeared on its face, and upon the further consideration and agree- 
ment between said DeCamp and plaintiff and Winston that this de- 
fendant should not be sued upon said note. 

And this defendant says that said note is wholly without con- 
sideration, and is null and void; and that said note is based upon 
and grew out of transactions relating to the business of said part-. 
ners ; that said partners were interested in the same and are neces- 
sary parties to a suit relating to said note, and the amount due upon 
said note,if any, cannot be ascertained until a final settlement of , 
said partnership can be had. 

For further answer to said petition said defendant says, said 
plaintiff ought not to have or maintain his said action because he 


says that said action was instituted and is being prosecuted under 
an agreement between plaintiff and George W. DeCamp, his attor- 

ney, by which said DeCamp agrees’ to prosecute such suit and to- 
pay all the expenses incident to the prosecution of the same, in con- 
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sideration that said DeCamp shall receive a portion of the amount 
to be recovered in such suit, to wit: four-tenths of the amount so 
recovered ; which said agreement is illegal, and against public 
policy and good morals. Defendant therefore asks to be discharged, 
with his costs. 

This case was tried before the Court by agreement of parties, a 
jury being waived. 


McCrary, Circuit Judge : 

The answer alleges, that this suit is being prosecuted by one of 
the attorneys for the plaintiff, upon a champterous contract, by which 
he is to pay the expenses of the litigation, and receive as his com- 
pensation, forty per cent. of the sum realized. And the defendant 
moves to dismiss the suit for that reason. The proof sustains the 
allegation of champerty, the testimony of the plaintiff himself being 
quite conclusive upon that pomt. This makes it necessary for the 
Court to decide the important question, whether the plaintiff can 
be defeated in his action upon the note, by proof that he has made 
a champertous contract with his attorney. In other words, can the 
defendant, the maker of a promissory note, avoid payment thereof, 
or prevent a recovery thereon, upon the ground the holder of the 
note had made a void and unlawful agreement with an attorney for 
the prosecution of a suit upon it? The authorities upon this ques- 
tion are in conflict. Some Courts have held that if the fact, that a 
suit is being prosecuted upon a champertous contract, comes to the 
knowledge of the Court in any proper manner, it should refuse 
longer to entertain the proceeding. (Barker et a/. vs. Barker e¢ a/.., 
14 Wis., 142; Webb vs. Armstrong, 5 Humph., 379; Morrison vs. 
Deadrick, 10 Humph., 342; Greenman vs. Cohen, 61 Ind., 201.) 

Other Courts have held that the fact that there.is an illegal and 
champertous contract for the prosecution of a cause of action is no 
eround of defense thereto, and can only be set up by the client 
against the attorney when the champertous agreement itself is 
sought to be enforced. (Hilton vs. Woods, L. R., 4 Eq. Cas., 435 ; 
Elborough vs. Ayers, L. R., 10 Eq. Cas., 367; Whitney vs. Kirtland, 
27 N. J. Eq., 333; Robinson vs. Beale, 26 Ga., 17; Allinson vs. R. 
Co., 42 Iowa, 274; Small vs. R. Co., 8 N. W. Rep., 67.) 

This latter view, is in my judgment, supported by the better rea- 
son. It is not necessary, for the full protection of the client, to go 
so far as to dismiss the suit, for he isin no manner bound by the 
champertous agreement, nor are there any reasons founded in pub- 
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lic policy that should require such dismissal. If all champertous 
agreements shall be held void, and the Courts firmly refuse to sup- 
port them, they will thereby be discouraged and discountenanced to 
the same extent, and in the same manner, as are all other unlawful, 
fraudulent, or void contracts. If, on the other hand; the defendant 
in an action upon a valid or binding contract, may avoid lability or 
prevent a recovery, by proving a champertous agreement for the 
prosecution of the suit between the plaintiff and his attorney, an 
effect would thus be given te the champertous agreement, reaching 
very far beyond that which attaches to any other illegal contract. 
The defendant in such a case is no party to the champerty ; he is 
not interested .in it, or in anywise injured by it. If the contract 
upon which he is sued is a bona fide contract upon which a sum 
of money is due from him to the plaintiff, and if he has no defense 
upon that contract, I can see no good reason for holding that he 
may be released, by showing that the plaintiff has made a void and 
unlawful agreement with -his attorney, concerning the fees and ex- 
penses of the suit. The tendency in the Courts of this country is 
strongly in the direction of relaxing the common law doctrine con- 
cerning champerty and maintenance, so as to permit greater liberty 
of contracting between attorney and client than was formerly allowed ; 
and this for the reason, that the peculiar condition of society, which 
gave rise to the doctrine, hasin a great measure passed away. In 
some of the States the common law rule is altogether repudiated, 
and itis held that no such contract is now invalid, unless it contra- 
venes some existing statute of the State. (Sedgwick vs. Scammon, 
15 N. Y., 289; Dugin vs. Ireland, 14 N. Y., 322; Voorheis vs. Dorr, 
51 Barb., 580 ; Richardson vs. Rowland, 40 Conn., 572 ; Matthewson 
vs. Fitch, 22 Cal., 86; Huffman vs. Vallejo, 45 Cal., 564; Lytle vs. 
State, 17 Ark. : 609). The common law doctrine, however, prevails in 
Missouri according to the decision of the Supreme Court of that State 
in Duke vs. Harper, 66 Mo., 55. While following that ruling, I am 
disposed, in view of the general tendency of the American Courts, 
to relax somewhat the rigor of the English rule ; to apply it only to 
the champertous contract itself, and not to allow debtors to make use 
of it to avoid payment of their honest obligations. It follows, that 
the defense of champerty in this case cannot be maintained, and 
that the motion to dismiss must be overruled. 

This brings us to the consideration of the case upon its merits. 
The first defense as set forth in the answer is, in substance, that the 
note sued on was not intended to bind the defendant to pay the sum 


are > 
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| therein named, thirty days after date, as appears on its face, but was 
intended as a mere memorandum to show that Winston, the payee, 
A claimed an interest amounting to $7,333 in certain bonds turned over 


by him to defendant, and for which defendant was to account to 
him in settlement of certain partnership affairs. In other words, 
it is claimed that the note sued on was not intended to be a promis- 
sory note, and was not to be sued upon or paid as such, but was to 
be held by the payee as a memorandum, not of any fact or agree- 
ment stated therein, but of an understanding wholly inconsistent 
with, and repugnant to its terms. The note is in the usual form of 
a negotiable promissory note. The alleged understanding or agree- 
ment relied upon by defendant is not in writing, and the proof of it, 
so far as there is any proof, is in the parol testimony of the defend- 
ant. The testimony of Winston, the other party to the note, is di- 
rectly in conflict with that of the defendant, and if it were necessary 
to decide the question of fact, I should feel bound to say that Win- 
ston’s statements corroborated and confirmed, as they are by the 
writing itself, made at the very time of the contract, and presumably 
embodying the understanding of the parties, would prevail over 
the testimony of the defendant. But it is not necessary to decide 
this question because it is perfectly clear that all parol testimony, 
| to show a contemporaneous agreement in conflict with the plain 
, terms of the note, must be rejected. The rule which excludes such 
re testimony is fundamental and elementary, and its application to 
this defense is too apparent to require argument or the citation 
of authorities. The contract signed by the defendant plainly 
declares that he is, for value received, to pay a given sum of 
money within a definite time, and to admit parol proof to show 
the fact relied upon by the defense would not only vary the terms of 
the instrument, but would flatly contradict and nullify every material 
provision it contains. The evidence was, however, received, and 
may perhaps be considered as tending to support the other defense 
set up in the answer, which is that the note was without consid- 
eration. To establish this defense, the defendant has attempted to 
prove : 

Ist. That the note was given to represent the interest of Winston 
in certain bonds which belonged to a partnership of which plain- 
tiff and defendant as well as Winston were members, and which 
were at the date of the note, turned over by Winston to defendant ; 
and 

2d. That said Winston had in fact no interest in said bonds, be- 
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cause he had previously drawn from the partnership assets more 
than he would be entitled to upon a settlement of the partnership 
affairs. Ordinarily, the defense of want of consideration may be 
made at law; but is such the case, when a determination of the 
question of consideration depends upon the settlement of the affairs 


of a partnership, some of the members of which are not before the 


Court? Even if this were an open question, I should not: hesitate 
to hold, that the defendant must resort to a court of equity for re- 
lief. But itis not an open question. It seems that defendant, 
acting upon the theory that his remedy was in .equity, filed his bill 
in chancery in this Court, setting forth substantially the facts found 
in his answer in this case, and praying an injunction to restrain the 
plaintiff from prosecuting this action at law. The bill was demurred 
to, and the application for injunction was resisted: in this Court at 
the last term. Upon full argument it was held by this Court, that 
the defense to the note, upon the facts stated im the bill, should be. 
made in equity. | 

Mr. Justice MILLER, in delivering the opinion of the Court, said : 

“ As to the general fact, that equity has jurisdiction of the case, 
and that the transactions ought to be settled in equity without going 
to law, we have no question.” And again, “The whole question can. 
and ought to be settled in a court of equity, and we have no hesita- 
tion in overruling the demurrer as a general demurrer.” 

Notwithstanding this decision the defendant saw fit to dismiss 
his billin chancery, and to make his defense at law in this case. I 
must hold that want of consideration for the note, if it can be shown 
at all, can only be shown upon a settlement of the partnership affairs 
between Burnes, Courtright, Winston ‘and others, who are inter- 
ested in the contract for the construction of the railroad named in 
the answer, and that a court of law is not competent to supervise 
such settlement. It is argued that the evidence before the Court in 
this case shows that upon such a settlement, ;it would appear that 
Winston had no interest in the bonds for which the note was given. 
But I cannot assume that the other members of the partnership, who 
are not here, would not be able, if brought into a court of equity, to 
make other and further proof. I cannot take it for granted that 
Winston would be unable to show that he had an interest in said 
bonds if the opportunity was afforded him. 

I have, in considering the defense of want of consideration, as- 


sumed that the note sued om was given by the defendant for the in- 


terest of Winston in the bonds above named, and was to be settled 
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upon a settlement of the partnership affairs, and not to be a charge 
against the defendant personally ; but whether this assumption is in 
accordance with the facts I do not decide. 

The testimony upon the question is quite conidia, and it is not 
necessary to decide it, because in any view of the case the plaintiff 
has a right to recover at law upon the note, whether it was executed 
to Winston to hold in trust for others, or for his own use and benefit 
(Sturges vs. Swift, 32 Miss., 239; Andrews vs. Robinson, 32 Miss., 
241; Gibson vs. Moore, 6 N. H., 547). 

J udgment for the plaintiff for the amount of the note and in- 
terest. 


Questions Involved. 


It will be seen that the questions involved are all questions of 
law ; they are all raised by the action of the Court, in overruling 
the motion of defendant in error, to dismiss the action as one prose- 
cuted under a champertous agreement; in excluding testimony on 
the trial; in the opinion of the Court and its charge; in refusing 
the instructions of the plaintiff in error; in overruling the motion 
for a new trial, and in rendering judgment against the plaintiff in 
error. 


Errors Specially Assigned. 


1. In overruling the motion to dismiss the action as being prose- 
cuted under a champertous contract between Courtright, the plain- 
tiff below, and his attorney, Decamp (pp. 21-30 of transcript). 

2. In refusing to dismiss the action on the trial on proof of such 
contract. 


3. In excluding the evidence offered by defendant below plaintiff, | 


in error, to support the second defense in the answer; to be found on 
p. 29 of transcript, and which is in substance as follows : 

That Winston, the payee and assignor of the note sued on, the 
plaintiff below, one Campbell, and the plaintiff in error, were the 
the contractors for the construction of the Chicago and Southwest- 
ern Railroad and the Atchison Branch, as partners, and that Win- 
ston was entitled to (,*,) two-fifteenths of the profits of such branch 
contract. That the ariel was constructed in 1871; that Winston had 
charge of the execution of the contract, and the possession and con- 
trol of the assets arising therefrom ; that after the completion of the 


road in October, 1872, Winston delivered to plaintiff in error, as 


trustee for all the partners, forty bonds of the City of Atchison for 


one thousand dollars each, which had been received by him and 
were then held as part of the assets under such contract. 

That such bonds were delivered by Winston to and received by 
plaintiff in error as trustee for the partners in interest in such con- 
tract. , ; 

That at the time such bonds weve so delivered plaintiff in error 
gave the note sued on. 

That the note sued on when given was not intended by the plain- 
tiff in error, the maker, nor by. Winston, the payee, as a note, but 
only as a memorandum of the then estimated value of the interest of 
Winston in such bonds to be accounted for ona settlement between 


the partners to the contract. 


4. In excluding all the evidence offered by plaintiff in error in 
support of his third defense ; want of consideration as set up in his 
answer, and which is in substance as follows, as set out on pp. 28-29 
of transcript : a 

Ist. A copy of the books of Milton Courtright, the plaintiff below, 
and of the Atchison Branch, kept under the supervision of Winston 
as president of the road and as trustee for himself, Courtright the 
plaintiff below, and the other partners in the contract, and the ac- 
counts therein, showing the amounts paid to Winston and Court- 
right on account ofthe construction of the Atchison Branch, for the | 
purpose of showing that at the date of the note Winston and Court- 
right had each received more than his share of the profits from the 
contract. With evidence to prove that the original books were. the 
books of Courtright, relating to the construction of said road, and of 
Winston as trustee of Courtright, touching the same ; that the 
original books are in possession of the Chicago, Rock Island and 
Pacific R. R., a foreign corporation, at Chicago, in Illinois, and de- 
livered to them as successors of the Atchison Branch in 1872 by 


Winston, and are part of the records of said C., R. I. and P. 


R. R. Co. : | 

5. In excluding all evidence to show that the only consideration 
of the note sued on was the transfer by Winston the payee to 
Burnes the maker of the note and plaintiff in error, of the interest 
of- Winston in certain bonds, part of the assets of a firm of which 
Winston was a member ; and that before such transfer Winston had 
received more than his share of the entire assets of such firm, offered 
to show a want of consideration for such note. 
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6. In excluding all evidence offered in support of the third de- 
fense in the answer. . 

7. In the charge and opinion of the Court in declaring as fol- 
lows : : 

Ist. As to the defense of champerty : 

“ Other Courts have held that the fact that there is an illegal and 
champertous contract for the prosecution of a cause of action is no 
ground of defense thereto, and can only be set up by the client 
against the attorney whem the champertous agreement itself is 
sought to be enforced. This latter view is, in my judgment, sup- 
ported by the better reason.” | | 

“In some of the States the common law is altogether repudiated, 
and it is held that no such contract is now invalid, unless it contra- 
venes some existing statute of the State. The common law doctrine, 
however, prevails in Missouri according to the decision of the Su- 
preme Court of that State, in Duke vs. Harper, 66 Mo., 55. While 
following that ruling I am disposed, in view of the general tendency 
of the American Courts, to relax somewhat the rigor of the English 
rule, to apply it only to the champertous contract itself, and not to 
allow debtors to make use of it, to avoid payment of their honest 
obligations. It follows, that the defense of champerty in this 
‘ase cannot be maintained, and that the motion to dismiss must be 
overruled.” 

2d. And in ruling as to the second defense of plaintiff in error, 
“the contract signed by the defendant plainly declares that he is, 
for' value received, to pay a given sum of money within a definite 
time, and to admit parol proof to show the fact relied upon by 


the defense would not only vary the terms of the instrument, but 


would flatly contradict and nullify every material provision it con- 
tains.” 

7. In declaring as to the third defense which pleads want of 
consideration: “ The evidence was, however, received, and may 
perhaps be considered as tending to support the other defense set 
up in the answer, which is that the note was without considera- 
tion. Toestablish this defense the defendant has attempted to 


prove : 

1. That the note was given to represent the interest of Winston 
in certain bonds which belonged to a partnership, of which plaintiff 
and defendant, as well as Winston, were members, and which 
were, at the date of the note, turned over by Winston to defendant ; 


and. 
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2. That said Winston had in fact no interest in said bonds 
because he had previously drawn from the partnership assets more 
than he would be entitled to upon a settlement of the partnership 
affairs. | | 

Ordinarily the defense of want of consideration may be made at 
law; but is such the case when a determination of the question of 
consideration depends upon the settlement of the affairs of a part- 
nership, some of the members of which are-not before the Court ? 
Even if this were an open question, I should not hesitate to hold 
that the defendant must resort to a court of equity for relief. But it 
is not an open question. It seems that defendant, acting upon the 
theory that his remedy was in equity, filed his bill in chancery in 
this Court, setting forth substantially the facts found in his answer 
in this case, and praying an injunction to restrain the plaintiff from 
prosecuting this action at law. The bill was demurred to, and the 
application for injunction was resisted in this Court at the last term. 
Upon full argument it was held by this Court that the defense to the 
note upon the facts stated in the bill should be made in equity. | 

Mr. Justice MILLER, in delivering the opinion of the Court, said: 

‘As to the general fact that equity has jurisdiction of the case, 
and that the transactions ought to be settled in equity without 
going to law, we have no question.” And again: ‘“ The whole 
question can and ought to be settled in a court of equity, and we 
have no hesitation in overruling the demurrer as a_ general 
demurrer.” Notwithstanding this decision, the defendant saw fit to 
dismiss his bill in chancery, and to make his defense at law in this 
case. I must hold that want of consideration for the 
note, if it can be shown at all, can only be shown upon a 
settlement of the partnership affairs between Burnes, Courtright, 
Winston and others, who are interested in the contract for the con- 
struction of the railroad named in the answer, and that a court of 
law is not competent to supervise such settlement. It is argued 
that the evidence before the Court in this case shows, that upon 
such a settlement it would appear that Winston had no interest in 
the bonds for which the note was given. But I cannot assume that 
the other members of the partnership, who are not here, would not 
be able, if brought into a court of equity, to make other and fur- 
ther proof. I cannot take it for granted that Winston would be un- 
able to show that he had an interest in said bonds, if the oppor- 
tunity was aftorded him. I have, in considering the defense of 
want of consideration, assumed that the note sued on was given by 


the defendant for the interest of Winston in the bonds above named, 
and was to be settled upon a settlement of the partnership affairs, 
and not to be a charge against the defendant personally; but 
whether this assumption is in accordance with the facts I do not 
decide. The testimony upon the question is quite conflicting, and it 
is not necessary to decide it, because in any view of the case, the 
plaintiff has a right to recover at law upon the note, whether it was 
executed to Winston to hold in trust for others, or for his own use 
and benefit.” 

8. In declaring that the Court was concluded by the opinion of 
Judge MILLER, as cited, viz.: 

“ As to the general fact that the transactions ought to be settled 
in equity without going to law, we have no question.” And again : 
“The whole question can and ought to be settled in a court of 
equity, and we have no hesitation in overruling the demurrer as a 
general demurrer.” , 

9. In refusing all the instructions asked by plaintiff in error, and 
which will be found pages 37—38 of the transcript. 

10. In refusing to grant a new trial to plaintiff in error (p. 27 
of Transcript). 

11. In rendering judgment against the plaintiff in error (p. 30, 


Th.). 


BRIEF OF ARGUMENT. 


1. The defense of champerty against the prosecution of the suit, as 
made by the motion (p. 21 of Transcript), and on the trial (pp. 30, 
33, of Transcript) is recognized by the English Courts and by most 
of the American Courts. 

14 Wis., 154, Barker vs. Barker. 
20 Wis., 475, affirming same. 

29 Wis., 506, full on the question. 
Story Eq. Jur., § 30. 

61 Ind., 205, Greeman vs. Cohen. 
5 How., 375, Webb vs. Armstrong. 
7 Bush, 358. 

1 Ohio, 148. 

1 Pick., 415. 

5 John. Ch., 44. 

8 Ben. Mon., 488. 

9 Met., 489. 

26 Mo., 727. 


2. On the proof that the copy was shown to be a true copy, and 
that, as beyond the jurisdiction of the Court, the production of the 
originals could not be compelled, the copy of the books offered was 
admissible. | 

As to their competency or relevancy we will remark further 
when considering the third defense. | 

3. As to the evidence, offered to sustain the second defense, by 

proof, that the instrument was not a note, but was given by the 
maker, as trustee, as a memorandum of the estimate of the then 
value of the interest of the payee in certain bonds, delivered by the 
payee to the maker, as trustee, to be held by him in trust for the 
payee and others interested in such bonds, as partners with the 
payee, to be accounted on a settlement of the partnership, we will 
submit its consideration without further argument, save as it may 
relate to the third defense—want of consideration for the note. 

4. As to the third defense in the answer, the naked legal de- 
fense of want of consideration, we submit, as preliminary to and 
explanatory of, our argument: 

Ist."That while Judge McCrery correctly states this defense 
as being simply “that the note sued on was without consideration,” p. 
35 of transcript. 

Yet he does not correctly state the evidence offered to sustain 
this defense. 

Ist. It was not to prove as he says: (p. 35 of transcript.) 

“That the note was given to represent the interest of Winston in 
certain bonds.” 

But, as seen by the bill of exceptions, p. 29, the evidence was 
offered to show: : 

“ That the only consideration of the note was the transfer to 

Burnes of the interest of Winston” in the bonds. 
2d. That the evidence referred to by Judge McCrary was part 
of that offered in support of the 2d, and not of the 3d defense. 

3d, The Judge also errs in stating that ‘this evidence was 
received”. (p. 30 of transcript.) 

It was received, subject to objection, and then excluded (p. 29, trans- 
cript.) 


Tuirp DEFENSE. WANT OF CONSIDERATION. 
OPINION OF THE CouRT. 


1st. The question as presented by this defence and the evidence 
offered to sustain it, as stated in the opinion of the Court, is as fol- 
lows (p. 35 of transcript) : 

“Ordinarily the defense of want of consideration may be made 
at law, but is such the case when the determination of the question 
of consideration depends upon the settlement of the affairs of a 
partnership, some of the members of which are not before the 
Court ?” 

We accept the admission, but deny the assumption made in the 
question propounded by the Court. 

“The determination of the question of consideration” does not 
depend upon the settlement of the affairs of any partnership, but on 
proof of the consideration and its failure. 

The interest of Winston in certain partnership assets, the sale of 
which interest was the consideration of the note, did not depend on 
a settlement of the affairs of the partnership, which might never be 
made, but on acts precedent to the sale, acts on which the settlement 


would depend. 


2d. On the assumption above made the Court holds that in this 
case the “ defendant must resort to a court of equity for relief.” 

The Court then proceeds to designate the only relief which the 
defendant can have in equity, by declaring that— 

* Want of consideration for the note, if it can be shown at all, can 
only be shown upon a settlement of the affairs of the partnership 
between” all the members thereof, “and that a court of law is not 
competent to supervise such settlement.” 

On this we take issue. 


REASONS OF THE CouRrT FOR ITS CONCLUSION. 


Ist. The Court holds that the Court as to this question was con- 
cluded by the opinion of Justice MILLER (see p. 36, Transcript), 

The opinion of Justice MILLER is given in our full argument, and 
shows that Justice Mm.EerR had not the question of want of consider- 
ation before him, and gave no opinion as to that question. 

The bill in equity considered by him, related to the defense made 


, 


in the second plea, and was based on a theory contradictory of the 
theory of the third defense. : 3 

2d. The Court below says further: “ Want of consideration of 
the note can only be shown upon a settlement of the affairs of the 
partnership,’ and ‘‘a court of law is not competent to supervise 
such settlement.” , | 

These are rather assumptions than arguments. We deny them. 

Ist. No settlement is necessary. Neither the answer, nor evi- 
dence offered to sustain it, refer to, rely on or make necessary any 
settlement. | ) 

The defense was a mere plea of want of consideration. 

- The evidence offered was sufficient to sustain the defense. 

There vs no question made as to the sufficiency of the evidence. 

The evidence was a// excluded, because, as held by the Court, 
the defense could only he shown on a settlement to be made in a court 
of equity. | 

_ 2d. ‘This defense can be made at law to a note, as this, given to a 
partner for his interest in partnership assets, as to a note given to 
any Other vendor for his interest in other property, and:it can be 
established in each case, by proof at law, that the vendor had no 
interest in the property sold. | 

{It can, without showing any settlement, be proved at law that 
Winston at the time of the sale, had no interest in the bonds, the 
sale of his interest in which was, if any, the sole consideratin of 
the note. , 

By proof that— 

He had already sold his interest. 

Lindley on Part., 698 and Note. 


Prior sale on execution against the partner. 
29 Wend., 398, Philips vs. Cook. 
2 Hill, 47, Waddell vs. Cook. 
Lind. on Part., 688, 689. 


Of prior sale of the the assets by the firm. | 
Of prior sale of the assets on execution against the firm. 
By admissions of the plaintiff in the action. 
By proof of insolvency of the firm, or of the vendor. 
Proof that a partner had an interest, and its extent, can be made 
by lim at law. 
3 Denio, 125, Walsh vs. Adams. 


With more reason, may a stranger prove that the vendor had no 
interest at the time of such sale. 

3d. The Court says next: 

“A court of law is not competent to supervise such _ settle- 
ment.” 

‘“ Settlement,” as used by the Court, we must assume is intended 
to be equivalent to the term “ account,” as used in the books, espec- 
ially in view of the apparent purpose of the Court in its chief rea- 
son, viz., “ that Winston and the other partners may have an oppor- 
tunity to give other and further proof.” 

A court of law is competent : 

Ist. It is competent to receive proof of an account stated by 
partners of their affairs made by themselves which would make an 
account in equity unnecessary. 

This is a common basis of an action at law. 

2d. A court of law is competent to supervise a settlement of part- 
nership affairs. 

The old action for an account among partners is as old as chan- 
cery. 

3d. It may be inconvenient in some cases, but that does not make 
the court of law incompetent. 3 

There is nothing to show that in this case it was even incon- 
venient. — 

It may have been, as so many partnerships are, simple and easily 
determined. 

4th. The opinion admits that the evidence offered, and as it 
says, “ before the Court,’ was sufficient to show the note without 
consideration. 

No settlement in equity was needed to procure evidence to sus- 
tain the defense. 

Why must defendant below in this case go into equity for re- 
lief ? 

Here we have the vea/, and regarded logicaily, the on/y reason for 
its conclusion given by the Court. 

P. 36 of transcript the Court says: | 

“Tt is argued that the evidence before the Court in this case shows 
that upon such a settlement it would appear that Winston had no i 
interest in the bonds for which the note was given.” 

“ But I cannot assume that the other members of the partnership | 
who are not here would not be able if brought into a court of equity | 
to make other and further proof.” 
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“ T cannot take it for granted that Winston would be unable to 
show that he had an interest in said bonds if the opportunity was 
afforded him.” : 

To this we ask, why was it necessary that the other partners 
should be brought into equity to make further proof? Or why 
plaintiff in error must bring Winston into equity, to give him “ an 
opportunity to show that he had an interest in the bonds” ? 

‘They were all competent witnesses, and had the opportunity to 
give all the testimony at law which they could give in equity. Of 
the five partners the three principal were, in fact, in Court; Court- 
right and Burnes as parties, and Winston as a witness. 

Why should the defendant below be compelled to go into equity 
to give them an opportunity to make further proof to defeat his 
defense ? 

Courtright, if either, should seek the aid of equity for such relief. 
Burnes did not need it! 

Defendant, with ample evidence to sustain his defense at law— 
evidence “before the Court” ; his defense, an ordinary defense at 
law, is to go into equity that an opportunity may be given to procure 
other evidence to defeat his defense! 

He cannot go into equity for relief. 

On the defense and the evidence to sustain it, the plaintiff in 
error 

Ist.. Needs no relief which a court of equity can give. 

2d. Cannot go into equity. 

3d. Cannot go for a settlement. 

4th. Cannot go for a discovery. 

Sth. Must abandon his defense, and repudiate his testimony to 
go into equity. 

6th. Cannot go into equity to give opportunity to Winston, or 
his partners, tv give proof to defeat the defense ! 

Ist. Plaintiff in error needs no relief which a court of equity can 
grant. 

The only relief, which it can be imagined that plaintiff in error 
-needs,is the admission of the evidence which he had before the Court, 
admitted to be sufficient to sustain his defense. 

A court of equity cannot compel the court of law to entertain the 
defense and receive this evidence. 

This Court alone, as a court of law, can give this relief. 

2d. The plaintiff in error in this case cannot go into equity for 
relief. 
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The only relief in the power of a court of equity in a case like 
this, would be the relief suggested by the Court, or a discovery. 
We consider them in the order named. 

3d. Plaintiff in error cannot go into equity for a settlement of 
the affairs of the partnership named in the opinion. 

The fact that Winston, the vendor and payee of the note, Burnes, 
the maker and purchaser, and Courtright, the assignee of the note, 
are all members of the firm, does not affect this question. 

As to this transaction, Burnes, at least, is as a stranger to the 
firm, as any other stranger purchasing the interest of a partner. 

As a stranger then, claiming no interest in the partnership or its 
assets ; his defense based on a denial of any such interest, the 
plaintiff in error cannot go into equity for a settlement, or for an 
account. — 

Such account cannot be asked, merely to furnish evidence in a 
suit at law. f 

Nor can it be asked by one who has no interest in the firm, or 
its assets. 

The other members of the firm have no interest in the litigation 
concerning the note, and cannot be vexed with a suit for a purpose 
in which they have no interest. 

The bill for such a settlement must ask for a dissolution of the 
firm. 


Daniels, Ch., Pl. & Pr., 332-333. 


A stranger has no right to ask such a decree. 

4th. He cannot go into equity for a discovery. 

He could not allege that Courtright, the other party to the suit 
at law, was in possession of any evidence needed by plaintiff in error 
for his defense. 

If he could give such evidence, there was no need to call on 
equity, the court of law having ample power to compel its produc- 
tion or to compel him to testify. 

The reason given by the Court for compelling plaintiff in error 
to go into equity ; that Winston and the other partners, who, as it 
says, “were not in Court,” but were only as witnesses, might have 
‘an opportunity to make and further proof,” is conclusive against 
his right to go into equity for a discovery. 

A bill in equity will not be entertained for the discovery of the 
evidence of mere witnesses. 

Will lie only against a party to the action. 
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5th. To go into equity for relief, as proposed by the Court, for a 
settlement of the affairs of the partnership, the plaintiff must show 
that he has an interest in the partnership or its assets. 

Standing as he does as to this transaction, which would be the 
foundation of the bill for relief, as a stranger to the partnership, his 
defense, denying all interest in the assets, and his evidence sustain- 
ing his defense, his bill for relief must repudiate his defense, and 
contradict his evidence. 

The proposition answers itself. It is on a par with the other 
proposition, that he must go inte equity to get other evidence to 
defeat his defense. 

If the Court below be right in holding that plaintiffin error can- 
not make his defense at law, can only have relief in equity, “ if at 
all,” plaintiffin error is without relief, and a partner can sell his 
interest in property in which he has no interest and recover the pur- 
chase money. He can thus perpetrate a fraud which none but a 
partner could perpetrate. 


ARGUMENT. 
CHAMPERTY. 


The question was properly presented, and the evidence conclu- 
sive. 

By the long settled practice in the English Courts, and its gen- 
eral adoption in this country, the action ought to have been dis- 
missed. | 

The rule is based on public policy, rather to protect the public 
than the parties engaged in the evil practice, and on the right of the 
Courts to refuse to be made parties to a crime. 

This case is a strong illustration of the wisdom of the rule. 

The evidence showed that the attorney DeCamp, party to the 
champertous contract, finding Winston harassed by a dangerous 
suit, compelled him to give him the note sued on by a threat to 
bring another vexatious suit against Winston (on a claim which 
Winston swears had no foundation) if he did not assign him this 
note. 
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The rule is even in greater need of strict enforcement in this 
day, when men are seeking fortune, rather by blackmail and sharp_ 
practices, than when it was adopted. 

Then men sought redress by the strong hand, not by vexatious 
abuse of the law. Then there were Robin Hoods and robber 
knights. Now we have the sneak thief, the confidence man and the 
sharp lawyer, whospeculates on the fears and misfortunes of the 
ignorant. Criminals, no less dangerous, far less manly than the 
bold robber of the day when this rule was adopted. 

This the highest Court in our land should proclaim, that its halls 
shall not be open to, nor its protection thrown around, criminals 
who make those halls their dens, and can alone perpetrate their 
crimes by its protection. 

2. As to the second defense, we will add nothing to what has 
been said in the brief, as we will have to refer to it, and the evidence 
offered in its favor, in considering the third defense, the defense 
affecting the merits in this case. 


THirp DEFENSE. 


Judge McCrary correctly states this plea as being simply “ that 
the note was without consideration.” See p. 35 of record. 

Other matters, it is true, are also set up in this plea; but the 
evidence offered and rejected, reluted alone to the defense of want of 
consideration ; and hence only this defence is considered by the 


Court in its opinion as presented by this plea. 


It is necessary, that the true character of this defence, as a sim- 


ple defense of want of consideration, be distinctly impressed and re- 


membered ; that the error of Judge McCrary, in confounding this 
with with the second defense pleaded’ by the plaintiff in error, may 
be readily discovered. 

Judge McCrary does not, however, correctly state in his opin- 
ion the evidence offered by defendant below, plaintiff in error, to 
sustain his third defense—want of consideration—and as this will 
also show that he confounded the 2d and 3d pleas of the defendant 
below, plaintiff in error, we cite his statement of the evidence, as of- 
fered, to sustain the 3d defense. 


EVIDENCE, AS 4TATED BY JUDGE McCrary. 


Referring to the evidence, which was offered by the plaintiff in 
error, he cays: | } 

‘The evidence was, however, rececved, and may perhaps be con- 

_ sidered as tending to support the other defense set up in the answer ; 
which is, that the note is without consideration. To establish this de- 

fense, the defendant has attempted to prove: : | 

Ist. That the note was given to represent the interest of Winston 
in certain bonds which belonged to a partnership of which plain- 
tiff and defendant, as well as Winston, were members, and which 
were, at the date of the note, turned over by Winston to the de- 
fendant. | 
2d. That said Winston had, in fact, no interest in said bonds, be- 
cause he had previously drawn from the partnership assets more 
than he would be entitled to upon a settlement of the partnership 
affairs. | | 

By reference to the bill of exceptions, p. 29 of record, it will be 
seen : | : 

1st. That the evidence cited by the Judge, in his Ist proposi- 
tion, was part of the evidence offered by the defendant below to sup- 
port his 2d defense, and was not offered to sustain his third de- 
fense. | 

2d. That the evidence offered by defendant below, in support of 
his third defense, of want of consideration, Was: other and different 
evidence. 

As stated in the bill of exceptions, “the defendant gave evidence 
tending to show that the only consideration of the note sued on was 
the transfer by Winston to defendant of the interest of Winston in the 
Atchison bonds as part of the profits of the contract for the con- 
struction of the Atchison Branch.” 

“ The defendant then offered evidence tending to show that upon 
a settlement of the partnership accounts between said Winston and 
his partners in the contract for the construction of said Atchison 
Branch Winston would have had no interest in the profits of said 
contract, Haviny received more than his share thereof prior to the 
giving of said note, which evidence was offered for the purpose of 
showing that the consideration for such note had wholly failed.” 

On p. 30 of record it will be seen that the Judge errs in saying 
in his opinion, as above cited, “this evidence was, however, re- 
ceived.” 
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It was received, but subject to the objections, and then excluded. 

The bill of exceptions says: “To all which evidence so offered 
plaintiff objected as incompetent and irrelevant, and the Court, having 
received the same subject to the objections, on final consideration the 
objections were sustained by the Court and all the evidence ex- 
cluded.” . 

It is thus seen that Judge McCrary commits several errors in his 
statement above given—errors doubtless unintentional, and perhaps 
not material as affecting the issues, as they are all cured by the bill 
of exceptions. | | 

But they serve to show that he not only misconstrued the opinion 
of Judge MILLER, by confusing the 2d and 3d defenses, but even 
confuses the testimony relating to these defenses, and was thus led 
into his errors as to the 3d defense. | 

The evidence offered to sustain the 3d defense did not, as 
stated by him, tend to show “that the note was given fo represent the 


interest of Winston in certain bonds,” nor that such “ bonds were 


turned over by him to Burnes; such evidence was offered to support 
the 2d defense, and was excluded. | 

Nor was any evidence offered in support of the 3d defense, that 
the note was given by defendant Burnes, as trustee, or not, to be a 
charge against him personally, or to be settled on a settlement of the 
partnership affairs. 

All such evidence was offered to sustain the 2d defense. — 

The evidence offered to sustain the 3d defense was, on the theory 
of the Court, that the instrument sued on was a note, and to show it 


- without consideration. 


To show that its consideration, if any, was the transfer of the 
interest of Winston in the bonds. 

And that he had no interest to transfer. 

No evidence was offered, as implied by the Judge, that the note 
was given to Winston, as trustee. The statement of the Judge is also 
objectionable in that it represents the evidence as tending to show a 
conclusion of law, instead of a fact. Evidence proves facts; the 
Court draws conclusions. The evidence tended to prove the fact 
that Winston had received more than his share; the conclusion, that 
he had no interest; or, as loosely said in another place, that “it 
would appear on a settlement that he had no interest,” would be for 
the Court, not for the witness. 

We now ask the attention of the Court to the opinion of Judge 
McCrary, on pages 32 to 38, inclusive, of the printed record. 
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OPINION OF JUDGE McCrary. 


As to the defense of want of consideration, the opinion begins 


by the admission, that 

“ Ordinarily the defense of want of consideration may be made 
at law.” 

This would seem to imply that, as this is an ordinary defense at 
law, there must be some extraordinary case in which it cannot be 
made at law. And it would seem as if such extraordinary case 
should be made clear to defeat this ordinary right. 

The Jadge has certainly presented an extraordinary case in the 
one supposed by him, and made the basis of his equally extraor- 
dinary argument to show that this is a case not governed by the 

a case in which the defense can not be made at law. 


ordinary rules 

He says: 

* Ordinarily, the defense of want of consideration can be made 
at law.” 

Then asks : 

“ But is such the case when the determination of the questions of 
— consideration depends upon the settlement of the affairs of a part- 
nership, some of the members of which are not before the Court ?” 

This is an extraordinary proposition, and the more so in view of 
the declaration subsequently made “that a court of law cannot 
supervise such a settlement.” 

He ossumes that ‘a settlement of the affairs of a partnership is 
*: that a court of law 
is not competent to make such settlement, and then asks can such 


necessary to the determination of the question ’ 


defense be made at law ? 

On such assumptions “the determination of the question ” would 
seem to be the simplest conclusion, and in no need of the reference 
to the opinion of Justice MILLER, nor to the extraordinary reasons 
given by Judge McCrary in support of his assumptions. 

If, as he says, a settlement of partnership affairs be necessary to 
the determination of the question of the right to make the defense 
of want of consideration ai law, the settlement must be made. | 

If such settlement cannot be made at law the defense cannot be 
made at law. 

The assumptions determine the question. 

These assumptions we dispute. 

_ The necessity for a settlement, as the basis of the defense, of the 
right to plead, or to prove a want of consideration, we deny. 
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THE Law, AS INDICATED BY JUDGE McCrary, IN THE QUESTION WITH 
WHICH HE BEGINS THE CONSIDERATION OF THE THIRD DEFENSE. 


The general proposition, as stated above, in the question asked by 
Judge McCrary, with the assumptions made by him as the basis of 
his answer, are neither lucid nor distinct. 

We may have erred in considering his statement as assuming 
that in this case the determination of the question, of the right to 
make the defense at law, depended upon a settlement of the affairs 
of the partnership. 

It may be that he intended to assume only— 

That the fact that Winston had no interest in the assets sold by 
him, could be proved only by such a settlement ; or 

That he intended to say that the interest which Winston had in 
such assets, at the time of his sale of such interest, depended on 
such settlement; or 

That evidence could not be procured at law to prove that Win- 
ston had no interest in the assets sold by him at the time of such 
sale, but that a defendant must go into equity for a settlement to 
procure such proof; or | | 

That having such proof at law, he had not the right to use such 
proof at law, but must go into equity for a settlement, where alone 
he could make use of his proof. 

As in criticising the reasons given in the opinion of Judge Mo- 


Crary, we will consider these several proposition. We now content 


ourselves with the statement of them. 

Having stated the issues made by the plea, and the evidence 
offered to sustain it, as stated by Judge McCrary, and his general 
ruling on the law, we will now state the true issues as presented by 
the plea, and the evidence offered to sustain it. 


REAL ISSUES. 


The true issues, then, are: 
lst. To an action at law on a note the consideration of which was 


the sale by a partner of his interest in assets of a firm of which he 
was a member, is the plea of want of consideration a valid defense ? 

2d. Is evidence sufficient to prove that at the time of such sale 
the vendor and payee of such note had already received more than 
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‘ 


his full share of the partnership assets, competent evidence at law to 
sustain such defense ? : 

3d. To make such defense, is the defendant compelled to go into 
equity to have a settlement of such partnership ? 

It will be seen that the decision is based rather on the incompe- 
tency of the court of law than on the incompetency of the evidence ; 
though the evidence is excluded as incompetent; error is assigned as 
to both. 

As the effect of the ruling of the Court was to deny the right to 
make the defense at law in this case, and to exclude all the evidence 
offered to sustain this defense, as incompetent and irrelevant, we 
will now consider the reasons given by Judge McCrary for his de- 


c1sion. 


THE REASONS FOR HIS RULING, AS GIVEN BY JUDGE McCrary. 


1. Question not an open one, concluded by the decision of 
Justice MILLER. : 

By reference to the opinion of Judge McCrary, p.36 of record, it 
will be seen that he holds that the question before him is not “ an 
open question”; but that he is concluded by a decision of Justice 
MILLER, and to show that he is thus concluded, he makes two cita- 
tions from the opinion of Judge MILLER. 

He says: “ Even if this were an open question, I should not 
hesitate to hold that the defendant must resort to a court of equity 
for relief. But it is not an open question. It seems that defendant, 
acting upon the theory that his remedy was in equity, filed his bill 
in chancery in this Court, setting forth substantially the facts found 
in his answer in this ease, and praying an injunction to restrain the 
plaintiff from prosecuting this action atlaw. The bill was demurred 
to, and the application for the injunction resisted, at the last term 
of this Court. Upon full argument it was held by this Court that 
the defense to the note, upon the fucts stated in the bill,should be made 
in equity.” | 

He then proceeds : 

“Mr. Justice MILLER, in delivering the opinion of the Court, 
said : 

“As to the general fact that equity has jurisdiction of the case, 
and that the. transactions ought to be settled in equity, without 
going to law, we have no question.” And again, “the whole ques- 
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tion can, and ought to be, settled in a court of equity, and we have 
no hesitation in overruling the demurrer, as a general demurrer.” 

This reference to the opinion of Justice MILLER, on the bill in 
equity, is not made to show that this question was adjudicated, and 
the defendant precluded, by the judgment, from making this de- 
fense ; as it appears from the opinion of Judge McCrary that the 
bill was afterwards dismissed by the defendant, the complainant in 
the bill, who, as Judge McCrary says, “saw fit to make his defence 
at law.” 

This question might have been concluded by the determination 
of the rights of all the parties to the bill in equity, considered by 
Justice MimLER; the powers of a court of equity being, as he says, 
‘broad enough to cover the whole case.” | 

But those powers were not exercised. The bill was dismissed 
by the complainant, and the parties, thereby, are thrown back on 
the powers of the court of law. The plaintiff in error was thus 
left with his legal defenses alone, among others, this defense: want 
of consideration. 

This defense was in no manner impaired by the filing, nor by 
dismissing the bill. 

The plaintiff in error may have madea mistake in abandoning 
his defense in equity, based on the facts stated in his second defense 
—may have thought that it would be unavailable, if he were com- 
pelled to make all the partners parties defendant, from imability to 
get service on them; may, after the bill was filed, have found evi- 
dence at law, ample to sustain his third defense, which was not in- 
cluded in the bill in equity; may well have feared that the other 
partners, when made parties defendant, would plead that he had 
acquired no interest in the assets by his purchase from Winston, as 
is claimed in fact by his defense, and hence had no right to a settle- 
ment. 

Whatever the inducement, the dismissal of the bill in equity did 
not affect his right to make at law his legal defense of want of con- 
sideration. No such effect is claimed by Judge McCrary. His ref- 
erence to the action of plaintiff in error touching the bill in 
equity is only to give the weight of the then opinion of plaintiff in 
error, to the argument made by the Judge to sustain his ruling of the 
law. 

We claim that J udge McCrary misunderstood the bill in equity, 
the action of the plaintiff in error and the opinion and ruling of 
Justice Miller thereon. 
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his full share of the partnership assets, competent evidence at law to 
sustain such defense ? 

3d. To make such defense, is the defendant compelled to go into 
equity to have a settlement of such partnership ? , 

It will be seen that the decision is based rather on the incompe- 
tency of the court of law than on the incompetency of the evidence ; 
though the evidence is excluded as incompetent ; error is assigned as 
to both. | 

As the effect of the ruling of the Court was to deny the right to 
make the defense at law in this case, and to exclude all the evidence 
offered to sustain this defense, as incompetent and irrelevant, we 
will now consider the reasons given by Judge McCrary for his de- 


Cision. 


THE REASONS FOR HIS RULING, AS GIVEN BY JUDGE McCrary. 


Justice MILLER. : 
_ By reference to the opinion of Judge McCrary, p.36 of record, it 
will be seen that he holds that the question before him is not “ an 
open question”; but that he is concluded by a decision of Justice 
MILueR, and to show that he is thus concluded, he makes two cita- 
tions from the opinion of Judge MILLER. 

He says: “Even if this were an open question, I should not 
hesitate to hold that the defendant must resort to a court of equity 
for relief. Lut it is not an open question. It seems that defendant, 
acting upon the theory that his remedy was in equity, filed his bill 
in chancery in this Court, setting forth substantially the facts found 
in his answer Ww this case, and praying an injunction to restrain the 
plaintiff from prosecuting this action atlaw. The bill was demurred 
to, and the application for the injunction resisted, at the last term 
of this Court. Upon full argument it was held by this Court that 
the defense to the note, upon the fucts stated in the bill,should be made 
in equity.” 

He then proceeds : 


‘Mr. Justice MILier, in delivering the opinion of the Court, 


said : : 

“As to the general fact that equity has jurisdiction of the case, 
and that the transactions ought to be settled in equity, without 
going to law, we have no question.” And again, “the whole ques- 
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tion can, and ought to be, settled in a court of equity, and we have 
no hesitation in overruling the demurrer, as a general demurrer.” 

This reference to the opinion of Justice MILLER, on the bill in 
equity, is not made to show that this question was adjudicated, and 
the defendant precluded, by the judgment, from making this de- 
fense ; as it appears from the opinion of Judge McCrary that the 
bill was afterwards dismissed by the defendant, the complainant in 
the bill, who, as Judge McCrary says, “saw fit to make his defence 
at law.” 

This question might have been concluded by the determination 
of the rights of all the parties to the bill in equity, considered by 
Justice MILLER; the powers of a court of equity being, as he says, 
‘broad enough to cover the whole case.” 

But those powers were not exercised. The bill-was dismissed 
by the complainant, and the parties, thereby, are thrown back on 
the powers of the court of law. The plaintiff in error was thus 
left with his legal defenses alone, among others, this defense : want 
of consideration. 

This defense was in no manner impaired by the filing, nor by 
dismissing the bill. 

The plaintiff in error may have madea mistake in abandoning 
his defense in equity, based on the facts stated in his second defense 
—may have thought that it would be unavailable, if he were com- 
pelled to make all the partners parties defendant, from inability to 
get service on them; may, after the bill was filed, have found evi- 
dence at law, ample to sustain his third defense, which was not in- 
cluded in the bill in equity; may well have feared that the other 
partners, when made parties defendant, would plead that he had 
acquired no interest in the assets by his purchase from Winston, as 
is claimed in fact by his defense, and hence had no right to a settle- 
ment. 

Whatever the inducement, the dismissal of the bill in equity did 
not affect his right to make at law his legal defense of want of con- 
sideration. No such effect is claimed by Judge McCrary. His ref- 
erence to the action of plaintiff in error touching the bill in 
equity is only to give the weight of the then opinion of plaintiff in 
error, to the argument made by the Judge to sustain his ruling of the 
law. 

We claim that Judge Mc Crar Y misunderstood the bill in equity, 
the action of the plaintiff in error and the opinion and ruling of 
Justice Miller thereon. 
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To show how entirely he errs, both as to the facts contained in 
the bill in equity considered by Judge Miller, and the law as de- 
clared by him, we give the opinion of Judge Miller in full. 

The facts on which it is based and which were contained in the 
bill, are fully set forth in this opmion, and, as will be seen, ave sub- 
stantially the facts set out in the second defense, and have no relation 
to the third defense, the want of consideration. 


OPINION OF JUDGE MILLER. 


“In the ease of the bill filed yesterday morning by James N. 
Burnes against Milton Courtright, to which a demurrer was filed and 
argued, we will proceed to dispose of that, as the question of trial by 
jury is dependent on it. | 

And we are of opinion that a court of equity is the proper place 
to settle the matter in controversy. 

The bill shows, and the statement of the bill willbe taken as true 
upon demurrer, that Mr. Burnes was acting in the matter, in which 
he gave the note, which is the subject of the suit, not as the repre- 
sentative of his own interest merely, but as trustee for parties owning 
larger interests than his own, and larger than Mr. Winston’s and 
larger than Mr. Courtright’s in the aggregate. 

It is very clear from the statements of the bill, that Mr. Burnes 
did not give the noté on account of anything that he got for it per- 
sonally. All that he has had, all that could stand as consideration 
for that note, was $40,000 of bonds of the Atchison Branch of the 
Southwestern Railroad. In these bonds, when he received them, 
Mr. Burnes had a very small personal interest, and it was not on that 
account that the bonds were delivered to him. The’ bonds were 
delivered to him as the sueceessor of Mr. Winston, as trustee for the 
parties interested. It was the transfer of the trust from Winston to 
Burnes, that caused the transfer of the bonds. What obligation was 
there upon Mr. Burnes, to give his personal note for nearly $8,000 
in that transaction? The bill says it was not intended to be such 
personal obligation ; that it was not intended to be demanded of 
him, until some adjustment had been made of the interest of all 
these parties in those bonds, in the transaction. 

_ Now to putall these doubtful questions of accounts between these 
parties, one of them having a two-fifth interest, and another one-fifth 
in trust for the East Leavenworth Company, for Mr. Burnes says he 
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had a one-fifth interest in trust for this company, when there was 
two-fifths held by Burnes, and probably Aller and Campbell and 
Winston ; to put all that to a jury, in that confused way, is not the 


way to settle these things. 

| Besides all that, if the averments of the bill be true, there is a 

| necessity for an accounting of that partnership, of their interest in 
§: the contract, which the bill says remains unsettled to this day. 


The only difficulty we have about the bill is, that in its essential 
nature, it ought to be, it must be, a bill to settle up all the matters 
between these persons interested, and they ought to be made.parties 
to this bill. At my suggestion yesterday, Mr. Winston, who had been 
put in and then stricken out, was continued as a party. The bill 
coes on to say that in some way Mr. Aller and Campbell were inter- 
ested in the partnership, and there is an implication in the bill some- 
where that Aller and Campbell were out of it. In this branch of the 
bill there ought to be a clearer intimation of the state of the interest 
of Aller and Campbell in the partnership. If they have parted with 
their interest, it ought to be stated; and if they hove an interest in 
the settlement, it should be stated; for there must be a settlement 
of the contract, to ascertain ‘whether Mr. Burnes ought to pay 
anything on that note. Whether he ought to pay anything 
on that note, depends upon whether Winston is entitled to any- 
thing; whether he is entitled to anything, depends upon a set- 
tlement of of the affairs of the concern. And each ought, if pos- | 
sible, be brought into this Court, and all the parties having an 
interest in that fund ought to be made parties in this bill. 
Whether they will come in voluntarily, and answer, and if they 
do not, whether you can go on without them, or whether you should 
advertise, and give printed notice under the Act of Congress con- | 
cerning such matters, 1 am not prepared just now to say. Certainly, | 
though, it is necessary that the plaintiff make an effort to bring all | 
the parties into Court and settle up the whole transaction, and as- 
certain whether there are any funds to go to pay that note left in the 
hands of the plaintiff by Mr. Winston growing out of this contract. 

As to the general fact that equity has jurisdiction of the case, 
and that the transaction ought to be settled in equity without going 
to law, we have no question. In addition to the fact that the busi- 
ness is complicated by accounts, one of the main heads of equity 
jurisdiction is for the settlement of trusts, and Mr. Burnes, in these 
transactions, was acting as trustee. As a general proposition, there 
is no question about jurisdiction of the Court to settle this case ; 
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and, not only that, but the objection that parties have here to try 
some equitable defense/and that the law defense remains to be de- 
cided, we do not think/is valid. This question when once settled in 
equity, covers the whole case. Mr. Courtright would have no diffi- 
culty, by filing a cross-bill, asking for a decree for any funds found 
in Mr. Burnes’ hands payable on that note. The whole question can 
and ought to be settled in a court of equity, and we have no hesita- 
tion in overruling the demurrer us a general demurrer. 

“ T think the plaintiff ought to amend his his bill concerning the 
condition of Aller and Campbell.” 

It is apparent from this that the bill in equity was based, and the 
opinion of Judge MILLER given alone, on the second defense. 


MISCONCEPTION BY JUDGE McCrary OF the OPINION OF JUSTICE MILLER 
BOTH AS TO LAW AND Fact. 


As has been seen, in referring to the bill in equity presented by 
the plaintiff in error, and considered by Justice MILLER, Judge 
McCrary says (p. 36 of Transcript) : 

‘“ It seems that defendant, acting upon the theory that his rem- 
edy was in equity, filed his bill m chancery in this Count, setting 
forth substantially the fucts found in his answer in this case.” 

It will be observed that he does not say that the facts set forth 
in the did were ancients the facts offered in evidence in this 

“ase, 

But says only “ that the facts set forth in the Bé/ were substan- 
tially the facts found in the answer in this case.” 

‘Ass these facts were the facts found in the second defense, and no 
facts, but a simple denial of consideration are found in the third 
defense, it is clear that Judge McCrary confounds these defenses, 
and so applies the decision of Judge MILLER to the third defense 
to the defense of want of consideration. 

This defense was not made in the bill in equity, and was not con- 
sidered by Judge Miner. 

On the contrary, the theory of the bill in equity, based on the 
facts therein stated, was in contradiction of the third defense. 

The second defense denied that the instrument sued on was a 
note ; averred that it was only a memorandum of the estimate of 
the value of the interest, w hich Winston was supposed to have in 
certain assets of the partnership of which he and Burnes were 
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members ; that such interest was not transferred to Burnes, but the 
bonds were turned over to Burnes, as trustee of all the partners, 
Winston included: the interest which Winston was supposed to 
have in the bonds to be accounted for at the estimate on a settle- 
ment of the partnership affairs. 


THE BILL THUS 


Ist. Admitted an interest in Winston, in these bonds and in the 
partnership. | | 

2d. It admitted the necessity of a settlement, not for the mere 
purpose of ascertaining whether he had or had not an interest, but 
for the purpose of enabling him to recover his interest. 

3d. It charged, that as to such bonds they were delivered to 
Burnes as trustee for all the partners, to be held by him as such un- 
til a settlement of the affairs of the partnership could be had, the 
interest of each partner could be ascertained, and Burnes could be 
discharged of his trust by handing over to each, including Winston, 
his share. : | 

The assignment of the note is assumed to have transferred to 
Courtright, the deceased plaintiff below, the interest of Winston in 
these bonds. 

On these facts, as set out in the bill, Judge MILLER held that 
equity was the proper tribunal for the determination of all these 
questions, and the administration of this trust. 

Judge MILLER shows, too, how Courtright will recover the in- 
terest assigned to him by the assignment of the note then called 
memorandum. | 

He will not recover against Burnes, as debtor, on a@ note, but 
against the partnership, and perhaps against Burnes, as trustee, the 
amount to which Winston may, on a settlement, appear to be en- 
titled to as his interest in the bonds. 

None of these facts could appear; no such judgment could be 
rendered on the 3d defense. 

This defense denies all interest in Winston ; sets up no charac- 
ter of trustee in Burnes ; could be no basis for any decree against 
the partners, for any share of Winston, in favor of Burnes as trustee, 
or Courtright as assignee. 

All the material facts stated in the 4i// are substantially stated 
in the 2d defense. 
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None of such fucts are to be found in the 3d defense. 

None of such fucts were offered to be proved.. 

The opinion of Judge MILLER relates exclusively to the facts 
stated in the 47//, to the facts substantially set up in the 2d defense. 

It has no reference to the 3d defense. 

By confounding these two defenses, Judge McCrary does injus- 
tice to Justice MILLER, and falls into the grave error of assuming 
that the question presented in this case, of the right to make the 3d 
defense at law, had been decided by Judge MILLER; and that he 

‘as concluded by such decision. 


THE QUESTION IS OPEN. 


So far as this question is affected by the opinion of Judge MILLE R 
it is not only left open, but is not even alluded to. 
It was not before him. 


CONFUSION OF 2D AND 3D DEFENSES, BY JUDGE McCrary, AS TO THE 
: EVIDENCE. 


It has already been shown that Judge McCrary confounds the 
2d and 3d defenses, and so applies the decision of Judge MILLER, as 
to the 2d, to the 3d defense in the answer. 

We have shown his error, in saying, that the facts set up in the 
bill were substantially those found in the 3d defense by his con- 
fusion of these defenses. | 

It has been noted, that he does not say that the fucts offered in 
support of the jd defense, and to show want of consideration, were 
the same as.those set forth in the 4///, but that the facts set forth 
im the 47// were to be found in the answer. 

We have thus seen his confusion of the two defenses. 

We will now submit, that if defendant below had given evidence 
of faets such as are made the basis of the defense in the 47//, he 


would have defeated his plea. 


The very foundation of the bill in equity is the admission of an 
interest of Winston in the assets. Evidence to show such interest 
would defeat the 3d defense, which is based on a denial of such 
interest. 

Such evidence, if offered by defendant below, would not need to 
be excluded as incompetent or immaterial. 
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If admitted it would have disproved the third defense, which is 
based on the want of such interest. 

It would have shown plaintiff entitled to recover. 

The defendant committed no such error, made no such con- 
fusion of his defenses. 

This confusion of these defenses by Judge McCrary is shown 
again in the conclusion of his opinion, p. 36 of record. 

He says: “I have, in considering the defense of want of con- 
sideration, assumed that the note sued on was given by the defend- 
ant for the interest of Winston in the bonds above named, and was 
to be settled upon a settlemeut of the partnership affairs and né¢ to 
be a charge against the defendant personally.” 

The matters here last named have no reference to or connection 
with the question of want of consideration, but relate to the second 
defense and the bill in equity based thereon. Yet he refers to them 
in connection with the third defense. | 

Judge McCrary shows even a more extraordinary misapprehen- 
sion of the facts and pleadings in the very conclusion of his opinion, 
when he says of the evidence above referred to : 

‘The testimony upon the question is quite conflicting, and it is 
not necessary to decide it.” 

Why not necessary ? 

‘“‘ Because, in any view of the case, the plaintiff has the right to re- 
cover at law upon the note, whether it was executed to Winston to 
hold in trust for others or for his own use and benefit.” 

Here we have confusion confounded! 

Not only has the Judge confused the pleadings and the evi- 
dence, but here he introduces a new question not referred to in 
either! Winston is nowhere referred to as trustee for any one! 
Having shown that the question is open, having exposed the con- 
fusion of pleadings and evidence into which Judge McCrary fell, 
let us now examine the 


REASONS OF JUDGE McCRARY. 


1. We have, perhaps, already considered his first reason, viz.: 
that he deemed himself concluded by the opinion of Judge MILLER. 
We have shown his error in construing the opinion of Judge MILLER, 
as applying to the question of the defense of want of consideration 
presented by the third defense, when it had no reference to such 
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defense, but was based on facts substantially set forth in the second 
defense, and which presented a theory distinct from and contradic- 
tory of the third defense. 

We have shown that this error in the construction of the opinion 
of Judge MILLER and its effect as concluding his opinion as to the 
the third defense originated in the confounding of these two defenses 


by Judge McCrary. 


So far as the opinion of Judge MILLER goes as_ to this question, 
Judge McCrary is untramimelled ; the question is open ; he cannot 
even find help in the opinion of Judge MILLER. 

2. Though perhaps not in strict order of announcement, or ordi- 
narily a reason for the decision, unless it be on the theory of: rea- 
sonable doubt, I will here present the doubt expressed in the opinion 


of Judge McCrary as to whether want of consideration can be shown 
at all as against such a note, in law or equity. , 


Dover as To VALipiry OF DEFENSE TO sucH A NOTE. 


He says: “ Want of consideration for the note, 7f 2t can be shown 
at all”—thus showing that he doubted whether to such a note the 


want of consideration could be shown as a defense at law or in 


equity. 

What is there in the transaction, or in the parties to it, which 
exempts this note from the law, which apples in all such transac- 
tions, between all other parties, as against all other vendors, who 
sell property, in which they have no interest, and in favor of pur- 


‘chasers who get tiothing by their purchase ? 


Is there any special privilege given by the law, or protected by 
the ermine of Justice, which entitles a partner to perpetrate a fraud, 
for which one not occupying the privileged position of a member of 
a partnership would be punished ? 

Such a proposition will not be considered by this Court, and 
should not be seriously. discussed. 

It is yet Or avely stated by Judge McCrary. 

More than this, he has suggested an ingenious device by which 
such a fraud may be successful. 

He says that a court of law is not competent to prevent such 
fraud or to protect the victim. 

That, if there be any defense, which he deems doubtful, it is 
only in equity. 
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And the only means for making the defense is by a settlement 
in equity of the affairs of the partnership of which the fraudulent 
vendor was a member. 

This settlement, as we will show, the victim cannot have. 

The fraud is thus successful. 


ASSUMPTIONS AS REASONS. 


Assumptions can hardly be considered as reasons. 

As, however, such assumptions are, with one or two exceptions, 
the only reasons given for the opinion of Judge McCrary, we now 
proceed to consider these. 

The first in order is in the nature of a question, and has already 
been criticised. 

We restate it. 

‘‘ Ordinarily the defense of want of consideration may be made 
at law, but,” asks the Judge, ‘‘is such the case, When a determina- 
tion of the question of consideration depends upon the settlement of 
the affairs of a partnership, some of the members of which are not 
before the Court ?” 

We have called attention to the variety of constructions which 
may be given to this question and the assumption on which it is 
based. 

We have shown that one of these constructions which seems to 
hold that a settlement is necessary to the determination of the ques- 
tions in issue in this case would, in effect, be a summary deter 
tion of the case—no settlement being, as he says, to be ha ». 
in this case. | 

But we may have erred in this construction, as Judge Me‘ 
does not seem to attribute such conclusive effect to his assay : 

What then is intended by the declaration “that the deter: - 
tion of the question of consideration depends upon the settlement 
of the affairs of a partnership, some of the members of which are not 
before the Court” ? 

What is meant by “ the determination “ss the question of consider- 


ation” ? 

Is it the question of fact that Winston had or had not an inter 
est in the property sold at the time of the sale, which “ depends 
upon the settlement” ? 
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If this be the proposition, we take issue and say : 

That whether a partner at a certain time had or had not any in- 
terest in the assets of the partnership, can in no sense be said to 
depend on a settlement of the partnership affairs; and with less pro- 


priety when, as in this case, the assets represented the profits of the 


partnership. 

His interest, if any, at the time of the sale, depended on his acts 
then done,on what he had already received, on acts which would be- 
come the basis of a settlement, should one be made, acts of which a 
settlement would be a mere record, and not on a settlement which 
might never be made. | : 

A settlement seems, in the opinion of the Judge, to have a singu- 
lar force and effect. 

A settlement gives to the partners no interest in the assets. At 
most it is, even as between them, a mere ascertainment of the portion 
of the undivided assets to which they are respectively entitled. 

Instead of their interests depending on the settlement, the  se¢t/e- 
ment should be said to depend on the interest shown to belong to the 
partners respectively by reason of the amounts already received by 
such paréners and on which the settlement is made. 

The “ determination of the question of consideration ” then, if 
it be the determination of the question of fact, the question, whether 
the partner at the time of the sale by him of his interest in certain 
assets of the firm, had or had not any interest in such assets, does 
not depend upon a settlement to be made, but upon acts and_ facts 
already done, of which a settlement would simply be a record, but 
which would, for the purpose of making such settlement, have to be 
proved by other evidence. 

The settlement is, in truth, but a conclusion from such proof, 
drawn by the partners, when made by them ; by the Court, if made 
by the Court. : 

In neither case does the interest of a partner depend on the settle- 
ment, but on the fucts proved, as the basis of the settlement. 

Each partner must prove his interest. His interest depends on 
such proof. 

The settlement is a mere statement of the result of such proof. 

The question then whether a partner has, or has not, an interest, 
in the assets, does not depend on the’ settlement, but on the facts 
facts pre-existent thereto. 


proved on such settle 


On these fucts the interest of a partner depends ; and such in- 
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terest is vested, and certain, before, as after settlement, and even 
though no settlement ever be made. 

This case furnishes a striking illustration of the absurd legal con- 
sequences which would result from the assumption, that the interest 
of a partner depends on a settlement. 

The sale by the partner, of his interest in the assets, was made in 
October, 1872. The trial was had in January, 1882, and no settle- 
ment had to that date. 

The business of the partnership had been completed, and nothing 
left to be done, but the division of the profits then undivided, at the 
date of the sale by Winston, of his share of a portion of the profits. 

Could there be a greater legal absurdity than to say that a part- 
ner could not show that he had an interest in such profits until a 
settlement should be had; a se ‘ttle ‘ment, that I can say, has not yet 
been, had ? 

How much more absurd to say, that a purchaser of an interest in 
such profits, who got nothing by his purchase, should not have the 
right to show that his vendor, one of the partners, had no interest 
in the assets sold by him? 

Burnes and Winston being partners in the firm to which the assets 
belonged, does not affect the question. As to this transaction they 
are strangers to each other, and Burnes a stranger to the partnership. 

Though, in the proposition under consideration, Judge McCrary 
does not refer to the fact that Burnes and Winston were members 
of the firm, to which the assets belonged, yet as he refers to this in 
his statement of the evidence offered on the trial, and excluded, as 
before stated it may be, that his opinion was infiucsiced by this fact. 

We have then to say that this fact cannot affect the determina- 
tian of this question. 

As to the sale by Winston, to Burnes, of the assumed interest of 
Winston in the bonds, the fact that they were both members of the 
firm to which the bonds belonged does not affect their relation to 
ach other, or to the firm, as to such sale. 

As to such sale, they are to be deemed as strangers to each other, 
and Burnes, at least, as a stranger to the partnership. 

There is no question made here growing out of their relation of 
partners ; no question of any notice by reason of such relation ; 
they are simply in the relation of vendor and purchaser. 

If then, a stranger, as purchaser, is entitled to make this defense, 


Burnes is entitled to make it as fully with all the nights of a stranger 


both as to Winston and the firm. 
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Judge McCrary does not give this as a reason for his opinion, 
unless it be by insinuation, as such it may need a reply. 

Having, as we hope, shown the error of the Court in its assump- 
tion “that the determination of the question of consideration ” 
depends on any settlement if by such expression it is intended to 
declare that the interest of Winston in the bonds sold by him, which 
was the consideration of the note, depended on a settlement, we will 
consider what is meant by the further statement, as to what is to be 
settled and who must be parties to such settlement. 


THE SETTLEMENT AND THE PARTIES THERETO. 


‘The assumption as to the question of consideration, says it 
‘depends on the settlement of the affairs of a partnership, some of 
the members of which are not before the Court.” 

We have naturally inquired whether this admitted the competency 
of the Court as depending on the presence of all the members of the 
partnership, and if so, would a court of law be competent if all the 
members of the partnership were made parties? Such would seem 
the logical inference. As, however, logic must yield to assumption, 
we have felt compelled to admit that the power of a court of law to 

‘supervise such settlement” is denied by Judge McCrary. 

What then shall be the extent of such settlement ? 

“The affairs of the partnership.” The affairs of the partnership 
as between the partnership and strangers alone or as between the 
partnership and the several partners also ? | 

Why should it embrace a settlement of the affairs of any other 
partner than Winston? Why is it necessary to ascertain their 
shares? The interest of Winston may not, most usually would not, 
be affected by any ascertainment of their shares. His share would 
not’ be dependent on theirs ; their shares might have been all sold, 
and his would not be affected. 


For a like reason, we ask why is it necessary for the purpose of 


ascertaining whether Winston had an interest in such assets, that 
‘all the members ”’ -of the partnership, should be parties to the set- 
tlement ? 

The other members have no interest in the question ; no claim is 
made againt them ; they may not desire a settlement. 

The question bucdeaee of more grave importance, when as in this 
case it is held that the settlement is to be made by a court of equity. 
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THE SETTLEMENT TO BE MADE By A Court oF EQvlrrty. 


It is submitted that Judge McCrary erred again in holding “that 
the defendant must resort to a court of equity for relief,’ and 
“that want of consideration for the note, if it can be shown at all, 
can only be shown upon a settlement of the partnership affairs in the 
contract for the construction of the railroad named in the answer, 
and that a court of law is not competent to supervise such settle- 
ment.” | | 

This is a condensation of his assumptions, the conclusion there- 
from, and to some extent relieves us from the further effort to ascer- 
tain the meaning of this assumption on which he bases his conclusions 


THE ConcLusIon OF Law as ANNOUNCED IN THE OPINION. 


Let us analyze this proposition: 1. The defendant must resort 
to a court of equity for relief. 

What relief does defendant ask for? What relief does he need ? 

He asks no relief, unless it be the right to give the evidence, 
which he offers, and which, for the determination of the question 
before this Court, is admitted to be sufficient to sustain his defense ; 
evidence, to prove that Winston had already received more than his 
share of the assets, and so show that he had no interest in such 
assets, and thus sustain this defense of want of consideration of the 
note given for such interest. 

He does not need the aid of equity to procure such evidence, //e 
has it before the Court. He offers to introduce it. Its sefficiency to 


establish the defense is admitted in both the exceptions and in the | 


opinion of the Court. 

The admission of this evidence, is all the relief the defendant 
needs. 

Can a court of equity give this relief? 

Can it compel or authorize the court. of law to receive this evi- 
dence ? 

There is no other relief consistent with the real issues presented 
by the defense and the evidence offered to sustain it, which can be 


conceived. 

The Court below, in its opimion, seemed, as already suggested, 
to have strange views of the purpose and character of a settlement ; 
and it may be that a settlement is looked to, as the only means by 
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ment, a court of equity must be called on to 
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which competent evidence, to show want of consideration, can be 
provided. 

As it holds a court of law incompetent to supervise such settle- 
‘supervise such settle- 
ments,” and thus furnish the defendant with evidence to sustain his 
defense, with proof of the facts, which will show a want of consid- 


. 


eration. ; 
Let us see if such be the intent or effect of a settlement in 


equity, if a settlement can be had in equity for such purpose. 


A SETTLEMENT IN Eourry TO MAKE Proor oF A LEGAL DEFENSE. 


The ordinary purpose of a settlement in chancery is not merely 
to take an account of the condition of a partnership, and of the 
shares to which the parties respectively are entitled. 

A bill for such purpose alone would not be entertained by a 
Chancellor. He cannot be used, simply as an expert, to balance the 
books of a partnership when appealed to for the exercise of his 
ample powers, the aid asked for must be of more importance than 
the mere taking an account, to ascertain the share of one or more of 
the partners. | | 

That is not what is meant by a settlement. 

‘A settlement in equity means not only the taking an account of 
the business of the partnership, but a dissolution of the partnership, 
and a decree for the share of each of the partners. 

This is its:‘most limited meaning. 

It may be extended to decrees against the firm, and a member, 
for the delivery to a stranger who has become a_ purchaser thereof 
of the share of a member in all or a portion of the assets of the firm. 

Such would be the action of the Chancellor in this case if the de- 
fendant could go into chancery, claiming an interest in the assets by 
the sale by Winston of his share thereof. 

No such share is claimed by the pleadings; on the contrary, the 
defense denies such interest, and the evidence offered would prove 
that defendant had no interest. ! 

The only biil he could present would allege that he had no inter- 
est; that the sale by Winston conveyed no interest : the only aid 
that he could ask in such bill would be that an account be taken, the 
books of the firm balanced, that he may have competent evidence to 
show want of consideration and sustain his defense at law. 
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This is to reverse another ordinary rule in favor of this extraordi- 
nary case. | : 

The ordinary rule is, that the Chancellor shall send to the law 
Court, as better fitted for such inquiry, facts of difficult investiga- 
tion. Under this new rule, for the benefit of a partner who seeks to 
practice a fraud, the law Court, as not competent to lend its aid, 
must caJ] on the Chancellor as an expert for the exertion of his ex- 
traordinary powers, that he may extort from witnesses evidence 
which the law Court with its limited power is deemed not competent 
to elicit, to protect if possible the fraudulent partner. 

That our argument does no injustice to the lower Court we will 
now refer to the extraordinary reason given by Judge McCrary for 
holding that defendant must go into equity for a settlement and 
make all the partners parties. 


THE ONLY REASON FOR GOING INTO EQUITY AND MAKING ALL THE 
PARTNERS PARTIES. 


The only reason considered logically which is given by Judge 
McCrary for his ruling that defendant must have a settlement in 
equity is to be found in another extraordinary statement. 

Referring to the testimony offered by defendant, p. 36 of record, 
he says : . 

“Tt is argued that the evidence before the Court in this case shows 
that upon such settlement it would appear that Winston had no in- 
terest in the bonds for which the note was given. But I cannot 
assume that the other members of the partnership who are not here 
would not be able, if brought into a court of equity, to make other 
and further proof. 

“T cannot take it for granted that Winston would be unable to 
show that he had an interest in said bonds if the opportunity were 
afforded him.” | | 

The Judge here admits that “the evidence before the Court,” 
that offered by defendant below, “ would show that Winston had no 
interest in the bonds for which the note was given.” And then ex- 
cludes the evidence on the possibility that Winston or the other 
partners, “if brought into a court of equity, migth be able to prove 
that Winston had an interest in such bonds.” | 

On this possibility he rejects the evidence offered by defendant, 
which he admits is sufficient to establish the defense of want of 


Se RA RE RORY REET Ra LR on 


Pele pan le Reet el 


44 


consideration and to prove that Winston had no interest in the 
bonds. 

And holds that defendant must go into equity and beiaig all the 
partners into such Court as parties, because, as he says: 

“T cannot assume that the other members of the partnership 
who are not here would not be able, if brought into a court of equity, 
to make other and further proof.” 

Why were they not there ? 

The defendant in error, plaintiff below, had the right to have them 
there, either as witnesses or by deposition. The law Court was com- 
petent to compel them to be there and to testify. 

Why was it necessary to make them defendants to a bill in equity, 
to enable them, or as he says of Winston, “to give them an oppor- 
tunity to prove that he had an interest in the bonds ” ? 

Could they not have the opportunity by appearing as w itnesses 
in the Court of Law? 

Could they not give the same evidencein a court of lawas they 
could give in a court of equity ? 

This statement of Judge McCrary, is the more strange, as it is 
shown that three—the principal partners—of the five partners, the 
plaintiff and defendant as parties, and Winston as a witness, were 
in fact a// there. | 

We ask, why should the defendant below, plaintiff in error, be 
compelled to go into equity for the possible end of procuring testi- 
mony of Winston or others, to contradict the evidence which he had 
‘before the Court,” and to disprove his defense? This would be 
no relief to him, for which he should seek the aid of equity. He did 
not need, or ask such aid. 3 We: 

The plaintiff below did need such aid, and he, if either, should 
have called on equity for.aid. He did not ask for such aid. 

The Court alone, in his behalf, decides that the aid of equity 
shall be called for. | 

We object to his compelling the defendant below to call on 
equity, to aid the plaintiff below, by procuring evidence to defeat the 
defense. 

W hy should Winston me the other partners be made parties to 
‘a bill in equity for a settlement ? 

In the extract above given from the opinion of . Judge McCrary, 
is to be found the only reason given by him for making the partners 

parties to a bill in equity for a settlement, “that they may have 


opportunity to and may possibly be able to give evidence to defeat 
the defense.” 

It seems, indeed, as if the procurement of this evidence, by making 
the partners parties, were one of the chief reasons for his requiring 
such bill and settlement, as he seems to hold that they could only 
give such testimony, or as he says, could only “ have an opportunity 
to give such evidence on a settlement” and when “brought into a 
court of equity.” 

We have already criticised this reason. 

We now ask, can any other reason be given, if such a settlement 
as could alone ke made on the issues in this case were sought, why 
the partners in this partnership, other than Winston, should be 
made parties ?- 

The assumption that a settlement of affairs of the partnership in 
a court of equity is needed, is not necessarily a reason for making all 
the partners parties. 

While it may be that ordinarily all the partners must be parties 
to a bill for a settlement of the affairs of the partnership, this is not 
because they are partners, but by reason of that other universal 
rule, that those, and those alone, who claim or have an interest in the 
settlement, in the subject matter to be litigated and in its adjudication, 
are to be made parties to a bill in equity. Such interest must be al- 
leged and shown, as the very foundation of the right to file the bill, 
and of the right to compel others to appear and defend the same. 

Tested "to this rule, and not by the mere fact that others than 
Winston are partners, why should such others be made parties to 
the bill ? 

As before said, as it is claimed, that this settlement is to be made 
by a court of equity, if it be the ordinary settlement in equity, a 
dissolution of the partnership and a distribution of the partnership 
property would be decreed, and so great injury may be done the 
other partners. ) 

They may not desire a dissolution. 

If the business of the partnership be not finished, as would have 
been the case, had the sale by Winston of part of his share been 
made before the completion of the road, the construction of which 
was the sole business of the partnership, it can be seen how the 


_ partners would have been injured by a dissolution. 


If Winston, as shown in this case, had received more than would 
be his share on the completion of the road, and if at the time of such 
dissolution the work on such road were not completed, the other 
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partners might sustain injury in the loss of the services of Winston, 
the most efficient partner, and who had entire charge of the work. 
Such services might be the only means to which the other partners 
could look for compensation for the excess over his share already 
taken by him. 

We might multiply instances of injury which might be done to 
the other partners by a settlement, and its ordinary result a dissolu- 
tion of the partnership and distribution of its property. 

If even the business of the firm were completed, and there re- 
mained nothing to be done but to take an account and divide the 
undivided assets, a settlement in chancery, with its attendant expense, 
might do great injury to the other partners. | 

They might well say that they had no need for, no desire for the 
aid of equity in making the settlement. That they were compe- 
tent, without expense to make it. 

But Judge McCrary holds that such a settlement will not scive 
the purposes of this case. _ 

A settlement nz equity must be had that Winston and the other 
partners may have an “ opportunity to make other and further 
proof” to defeat the defense. Such proof, he holds, could not be 
made at law, and with even less right could it be made in a settle- 
ment by the partners, without going into a court of equity. 

The purpose of this settlement is not, then, the ordinary pur- 
pose of a settlement in equity, but is simply to give the partners an 
opportunity to testify, and for this purpose they are to be made 
parties ; to be subjected to injury and expense ! 

Here it may be well to refer to another matter which, in the 
confusion of the Judge, may have misled him as to the evidence 
offered by the plaintiff in error. 

From the statement in the opinion it would seem as if the 
Judge understood the plaintiffin error as offering to prove as a fact 
that “it would appear on a settlement that Winston had no interest 
in the bonds.” _ 

No such proof was offered, nor could such testimony be given. 

A witness could not testify as to what would appear on a settle- 
ment'to be made. 

Nor could a witness testify as to a fact that Winston had no in- 
terest in the bonds. 3 

Whether Winston had or had not an interest is not a fact, but a 
question of law, to be determined by the Court on facts proved by 


witnesses. 
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Witnesses prove facts, and not conclusions of law. 

Such conclusion would “ appear on a settlement,” not as a fact, 
but as the result of the facts proved on the settlement, pre-existent 
to and independeut of the settlement. 

The statement, then, as to this conclusion that “it would appear 


on a settlement” did not mean that any such fact was offered in 


evidence, nor did it make any settlement necessary. 

We have now considered all the reasons given by the Court to 
show that a settlement of the affairs of the partnership is necessary 
to enable the plaintiff in error to make his defense. | 

We have seen that the special, if not, indeed, the only, reason 
relied on, is that Winston and the other partners may have an oppor- 
tunity to testify, and that this is the reason for holding that the set- 
tlement must be made in a court of equity. 

We have shown that this is no valid reason, as such opportunity 
to testify was given in the court of law. 

On the assumption, however, of the need of such settlement, the 
Court holds that “a court of law is not competent to supervise such 
‘settlement,’ and hence concludes that it must be made in a court of 
equity. : | 

We have already considered the question of the necessity of a 
settlement to entitle or to enable the plaintiff in error to make his 
defense. reba 

We will now consider the proposition made by the Court, that a 
court of law is not competent to supervise a settlement of the affairs 
of a partnership. 


A Court oF Law ts COMPETENT TO SUPERVISE A SETTLEMENT OF A 
PARTNERSHIP. 


The Court, in its use of the term “ settlement,” intends, we may 
assume in this case, to mean what is termed in the books “ac- 
count,” and in even a more limited sense than the most limited 
sense of the term “ account ”—the purpose of the settlement in this 
case being alone to procure the testimony of the partners. 

As we have seen, the only question is, Had Winston any interest 
in the bonds at the time of the sale? To determine this question is 


the only purpose for which the plaintiff in error could ask of equity. 


a settlement. 
If the proof of the facts on which this interest depends, and on 
which the account would be taken, if one were needed, be all that 
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is to be passed on by the Court, why is not a court of law conipe- 
tent to pass on the testimony ? 

We may admit that the taking an account of the affairs of a 
partnership may in many eases at law or in equity be inconvenient, 
but znconvenvence alone is no reason why one court shall be held less 
competent than the other; why the labor of the investigation shall 
be transferred from one to the other. 

Courts of law are accustomed to the labor of investigating ac- 
counts, and the old action of account was in common use even 
before the grand system of equity was devised. 

The legislation of late days, since the same person is usually 
clothed with the double character of Judge and Chancellor, has 
generally recognized both the competency and fitness of the person 
in the one capacity as in the other, to take an account or to super- 
vise a settlement. oer : 

Courts of law now have generally all the powers of courts of 
equity. | | 
But, we ask, where is the difficulty, even the inconvenience, that 
would attend the investigation of the affairs of the partnership, 
which would be necessary to the determination of the question pre- 
sented in this case, even though it involve a settlement of such 
affairs, as far as would be necessary for such determination ? 

At most, it could involve only the taking such an account as 
would show whether, at the time of the sale, Winston had already 
received more than his share. 

Even if it involved a settlement of all the affairs of the partner- 
ship, as between Winston and the firm, it might have been, and I 
‘an say in this case would have been, simple and readily made. 

[It is shown that the partnership was confined to a single con- 
tract—the construction of a short branch of a railroad. At the 
time the note was given the road was completed ; the business of 
the partnership ended, and nothing was to be done but to divide 
the assets not already divided. ' | 

The share to which Winston was entitled of the whole was two- 
fifteenths. 

As ascertained after the bill in equity was filed, Winston had 
at the date of the note received more than his share of the entire 
assets, more than two-fifteenths of all.. 

This fact was simple and easily proved. 

Part of the evidence offered in fact was an account stated by 
Winston to Courtright, the plaintiff below, and, with Winston, a 
member of the firm ; an account received and. admitted by him. 
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This proved by itself alone the defense as pleaded. 

It might have been shown by proof that Winston had prior to 
the sale to plaintiff in error already sold his interest. 

That his interest had been sold under process of law. 

That the assets had been sold by the firm. 

Or sold under process at law against the firm. 

By proof of admissions of Winston and Courtright. 

Or by proof of any other acts on which the settlement would be 
made, 

Why, then, was not a court of law competent to pass on such 
proof, the only proof which could be given in a court of equity, or 
as would be given on any other account ? 

A court of law is not only competent to receive proof of an 
account, but to balance accounts as between claim and defense, and 
even as between partners by the old action of account. 

Why can it not, then, in this case, even if an account is to be 
taken, ‘‘ supervise such account” as in other cases ? 

The only question to be determined in this case is the single fact, 
had Winston any interest in the assets—a question much easier to 
ascertain and determine than to determine the claims of the part- 
ners onan action for an accounting, or even to balance the claims of 
a plaintiff and defendant, each claiming on an account. 

The third defense is not like the second defense, on which the 
bill in equity considered by Judge MILLER was based. 

That defense and the bill in equity were based on the admission 
of an interest in Winston, on the allegation that the instrument was 
not a note, but a memorandum of such interest in bonds turned over 
by Winston to Burnes, to be held by Burnes as trustee for Winston 
and the other partners, the interest to be accounted to Winston ona 
settlement of the partnership. 

No such equities can arise on the third defense. 

That is a naked legal defense. 

It admits the instrument, as held by the Court, to be at law a 
note, and says it is without consideration. 

The proof is, that the consideration was the sale by Winston to 
Burnes of an interest in the bonds, and that he had no such interest 
to sell. 

A Court of law is competent to entertain this defense, and to pass 
on this evidence. | 

Having considered all the reasons given by the Court for its de- 
cision, as this Court may hold that the judgment may be good how- 
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ever bad the reasons given for it; and in the possibility that Judge 
McCrary may be like a Judge of an early day in Missouri, of whom 
my late friend, a bright lawyer, Carty Wells, once said: ‘“ He could 
give better decisions and worse reasons for them than any Judge of 
his day.” We will now consider the judgment, and see if it be good 
in despite of the bad reasons given for it. 

For this purpose, and to prevent the confusion of the second and 
third defenses and to recall the true issues in this case presented by 
the third defense, and the question as to the competency of the 
Court of law to determine the question of consideration and of the 
admissibility at law of evidence to sustain the defense. | 

We restate the issues : 

Ist. The issue presented by the 3d defense as pleaded, is only 
and simply that there was no consideration for the note sued on. 

2d. The only question presented by the evidence, ad- 
mitted to be sufficient to sustain the defense and otherwise with- 
out objection, was, whether such defense could be made and such 
evidence given in a court of law ; or, can such defense be made and 
evidence given to sustain it, only on a bill in equity, for a settlement 
of the affairs of the firm, to which the assets belonged, and the sale 
of the interest of one partner in which was the sole consideration 
of the note. 7 

No right to, no claim for, the recovery of any portion of the 
assets is made in the pleadings. 

Nosuch claim for the recovery of any interest in the assets 
could be made on the evidence. 

If any right to any portion of the assets sold was shown by the 
evidence, in the defendant below by the sale, the evidence would not 
need to be excluded ; it would disprove the defense. 

The statement made as to the evideuce offered, ‘“ that it would 
show that upon a settlement Winston would have had no interest in 
the” assets, is not a statement of fact offered to be shown, but is a 
mere statement of a result from the facts offered in évidence ; the 
result of a settlement based on such evidence. 


Facts WHICH MAKE A SETTLEMENT IN Equiry UNNECESSARY. 


Proof of a settlement made by the partners without the aid of 
a Court, would render a settlement in equity unnecessary, though by 
such proof no opportunity would be given to the partners to testify. 
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51 
A SETTLEMENT CAN BE SHOWN AT Law. 


Not only may a settlement of all the affairs of a partnership be 
proved at law, but a partial settlement of such affairs may be shown 
at law, and is the ordinary foundation of an action at law by one 
partner on the result of such settlement. 

Proof of such settlement would render a settlement in equity un- 
necessary. | 

Such settlement may be proved in effect without proof of any 
settlement formally made. 

A division, by agreement among the partners, of all the assets 
would be equivalent to a settlement. | 

An account rendered and not objected to is equivalent to a settle- 
ment. 

Such proof as last mentioned was, in fact, part of the evidence 
offered in this case and rejected. 

It was an implied admission of plaintiff below, to whom the ac- 
count was rendered, and kept by him for many years without 
objection 

Direct admissions of plaintiff would be competent at law to 
prove a settlement, or its equivalent in effect, and would render a 
settlement in equity unnecessary to this defense, though such ad- 
missions would give no opportunity to the other partners to testify. 


RESULT OF A SETTLEMENT CAN BE SHOWN AT Law. 


Partnerships in these trading and speculating days are not only 
varied, but in perhaps most cases so simple, so limited in their 
operation, that in many instances they have no books, no accounts ; 
seldom comparatively, affairs or accounts so complicated that a 
court of law is not competent to supervise or to pass on them; 
that the machinery and power of a court of equity must be ap- 
pealed to. | 

They are most frequently limited to a single transaction, simple 
in its nature. | : 

We will cite some of the vast number of daily speculations in 
bonds, in stocks, in grain, provisions, cotton, coal oil. 

This last, the most slippery of all, in the settlement of which so 
many millions have been realized, which too plays, it is said, so im- 
portant a part in the settlement of the political affairs of a great 
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State, if not of the nation, yet in the stock market is so easily 
handled that partnerships for the purchase of its stock are daily 
made, the results ascertained, settlements made without the aid of a 
court of equity, in many cases without even an account, and some 
times without a division of any profits. 

In all these cases, and in others such as the purchase, or build- 
ing of a house; the erection of a bridge, the construction of a road, 
the purchase of a horse, a bull, a boar or even a prize dog; the part- 
nership may be simple as it is single, and often needs not the aid of 
a. court of law or equity to settle its affairs, or as here to ascertain 
whether at a given time a partner had any interest in the assets. 

Can it be, that in all these single, simple partnerships, if a part- 
ner sell his interest, and the parchaser find that he had no interest, 
had already received more than his share, such purchaser can make 
no defense to a note given for the purchase, without going into 
equity, for a settlement of the partnership ? 

Or, is this rule to be applied alone to this exceptional case ? 

Nothing is shown to make the question in this case more difficult 
than in the simplest of the cases in illustration. 

Indeed, it appears that this partnership was for a single pur- 
pose, the construction of a short line of road. 

The road was completed, and nothing left to be done but a div- 
ision of the assets at the time of the sale and giving the note. 

The question whether Winston had an interest in such assets, at 
such time, ought to have been a simple question and easy of solu- 
tion. , 

~ Why should not the defendant in this case, as in any other, be 
permitted to show at law the result which would be shown on a set- 
tlement. | 

He has, as said by Judge McCrary, “ the evidence in Court” to 
sustain his defense; the very evidence on which a settlement in 
equity would be made ; on which the result of such settlement would 
depend. | ; 

Why may he not use such evidence, to show such result ? 

“What would appear on a settlement;” its result, its effect, its 
equivalent, may all be shown by evidence at law in many other 
Ways. : 
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WANT OF CONSIDERATION MAY BE ProvED aT Law IN A CASE LIKE 
THIS, IN MANY WAYS, EVEN THOUGH NO SETTLEMENT BE MADE, BY 
PROOF THAT WINSTON HAD NO INTEREST IN THE Bonps. 


It is admitted that a partner can sell his interest in specific 
assets, part of the assets of the firm. 

If he could not, the defense of want of consideration would be 
established by the evidence that the consideration of the note was 
such a sale. : 

No question of need for a settlement in equity could arise on that 
evidence if he had no right to sell such interest. 

This evidence was excluded, with the other evidence, on the 
assumption of the right to make such sale, and that proof that the 
partner had no interest in the assets sold could only be made on a 
settlement in a court of equity. 

It is equally undisputed that the interest of the partner in 
these specific assets could be sold, under legal process, on execution 
against him. 

It could be sold separately, or by a sale of his entire interest in 
the assets of the firm. 

So, his interest in such assets could be sold by the firm, by a 
sale of such assets. 

His interest in such assets would also be sold by a sale of such 
assets on legal process, by exacution against the firm. 

His interest in such assets would too be lost by the bankruptcy 
of the firm or of himself. 

All such facts can be proved at law, to show that he had no in- 
terest in the assets sold by him, and there is no need of the aid of 
equity or of a settlement in equity to make such proof. 

If it be competent to prove that he had no interest in the assets 
sold by him by proof of any of the other acts above named as com- 
petent proof of such want of interest, without going into a court of 
chancery for such proof, can any reason be conceived why the 
proof of such want of interest was not competent in this case? 

It cannot be claimed by Judge McCrary by holding that the 
proof to show the want of interest ; that Winston had before such 
sale received more than his share, could only be obtained by going 
into chancery and having a settlement made by that Court, was 
seeking to give aid to the defendant in making his defense. 

Unfortunately for this assumption, he avows his purpose to be, 
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not to aid the defense, but on the possibility that in chancery evi- 
dence might be obtained to defeat the defense. 

But defendant had no need of the aid of chancery to procure 
evidence to sustain his defense. 7 

As Judge McCrary says, his evidence was before the Court. It 
had not to travel the tedious route of a bill in equity ; it was there 
“before the Court” sufficient to establish the defense, 

It needed no stamp of competency from a couri of equity; nor 
could such stamp be affixed if needed. 

We have considered at as may seem, unnecessary length all 

the possible, phases of the assumptions, assertions and apparent 
reasons made and given in the opinion of the Circuit Court for its 
decision. Our excuse is, the humble recognition of the fact, so often 
impressed on us, that Judges do not always see the questions in- 
volved in a case as the attorneys see them. Sometimes it is_ be- 
vause of the defective or distorted vision of the attorneys; some- 
times, as we think in this instance, in the confusion of the views 
presented to the Circuit Court ; it may have been the fault of the 
attorneys of defendant below in not throwing proper light on. the 
question. Hence we have deemed it our duty to present the ques- 
tion to this Court in all the lights which seemed to us fitted to make 
it clear beyond misconception. 

We have endeavored to show the errors of the Court, by expos- 
ing the fallacy of the arguments made in its opinion, and by showing 
that there is nothing in this case to take it out of the ordinary rule 
as to the defense of want of consideration. 

We have endeavored to show that apart from and in despite of 
the extraordinary reasons given by the Court, a court of law is com- 
petent to entertain the defense and pass on the evidence to sustain 
it in this as in other cases. 

We now present a view of the question, which seems to us so 
simple and yet so conclusive, that we feel almost as if we had tres- 
passed on the time of this Court by the discussion of the proposi- 
tions already considered. 


PLAINTIFF IN ERROR CANNOT GO INTO Equity FoR RELIEF. 


On the defense as pleaded, and on the evidence offered to sus- 
tain it, the plaintiff in error cannot go into equity for relief. 
As has been seen, the proposition as made in the opinion of the 
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Court, is not that defendant below must go into equity for relief 
simply, for such relief as he may need and be entitled to ask of a 
court of equity, but to the specific relief of a settlemen by a court of 
equity of the affairs of the partnership with all the partners as par- 
ties ; and for the purpose of affording the partners an opportunity 
to give other and further proof contradicting the defense. 

We have already considered this proposition, and endeavored to 
show that no such relief was needed by the plaintiff in error to sus- 
tain his defense. 

We now submit that plaintiff in error has no right to call on a 
court of equity for such a settlement. 

No one who has no interest in a partnership or its assets, has 
any right to ask a court of equity to compel a settlement of the 
affairs of a partnership. 

_ The one uniform rule common alike to law and equity is that 
only such as can show themselves interested in the subject matter of 
the litigation can go into a Court or ask for aid. 

If such be not shewn in the action at law or bill in equity it will 
be dismissed. | 

What facts consistent with his defense, as made by his plea, as 
shown by the evidence offered by him, can the defendant set forth 
in a bill in equity to entitle him to compel all the partners to come 
into Court, and to ask the Court for a settlement of their partnership 
affairs ? 

He must set forth the action at law, his defense thereto, and the 
facts which he can prove to sustain his defense. 

Such statement would show that he had no interest in the part- 
nership, its assets or its affairs. His evidence would prove such 
want of interest. 

His only interest in such settlement is to obtain evidence to sus- 
tain his defense to the action at law, evidence to prove want of con- 
sideration of the note, and so to defeat a recovery thereon. 

Courtright as plaintiff would have an equal and like interest in 
obtaining evidence to sustain his action; evidence to prove that 
there was a consideration for the note, so as to defeat the defense 
and recover on the note. 

Were Courtright a mere stranger, and he is, as we have shown, to 
be deemed such, would it be pretended that he could maintain a bill 


in equity to compel the partners to settle their partnership affairs, — 


ts dissolve the partnership, to distribute its assets ? 
Or that such stranger could maintain such bill, dissolve the part- 
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nership and distribute its assets for the sole purpose of obtaining 
evidence to defeat the evidence of defendant and sustain the action 
at law ? : 

‘The defendant below, plaintiff in error, is, too, in this case, to be 
deemed a stranger to the partnership, and with no other rights than 
any other ‘stranger. 

The only interest the defendant, or the plaintiff below, has to 
this action is the so-called interest in the settlement, as a means of 
providing evidence to defeat or sustain the action on the note. This 
is neither a legal nor equitable interest as is necessary to maintain 
a bill in equity for a settlement. 

It is not pretended that any such interest will sustain such a bill 
against strangers to the note, and to the litigation thereon, as is the 
‘ase here. | 


Even could a bill be framed for the mere purpose of taking an 
account of the partnership affairs among the partners, such _ bill 
could not be maintained by a stranger to such partnership, and its 
assets. He would haye no interest in such accounts unless, as we 
have said, an interest in the evidence which it might make touching 
the consideration of the note. | 

This is no interest at law or in equity in such settlement. The 
members of the partnership, as such, have no sort of interest in the 
defense of the note, and cannot be subjected to the cost and labor 
attending such settlement for the mere possible benefit of a stranger 
seeking evidence. 

Subject to no liabilities on account of the partnership, claiming 
no interest in its assets, one, a mere stranger, can have no right to 
compel an account, an exhibit of the condition of its affairs. 

The defendant below, plaintiff in error in this case, as to this 
question, is in the condition of a mere stranger. 

He is, by his purchase, subject to no liability as partner; claims 
no interest in the assets, or the account to be taken of the condition 
of the partnership ; and more than this has the proof in the Court 
of law, which could be given by a settlement, and is hence in no 
need of a settlement to obtain such proof; has proof without a 
settlement in equity, sufficient to sustain his defense. 

On what ground could he then ask for relief which he did not 
need, for proof which he already had, as the foundation of such 
a bill? | 

We confess that we have been unable to frame a bill which on 
the defense set-up in the answer,.of want of consideration of the 
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note, and on the evidence offered to sustain the defense, ‘could give eS 
plaintiff in error the right to go into equity for a settlement of the | 
affairs of the partnership named. | 

It has seemed to us that: the only bill consistent ‘with the ay 
defense, and in accordance with the facts offered in evidence to | 
sustain the defense, would show that plaintiff in error had no such . 1 
interest as is necessary to entitle him to call on equity for relief, or | 
¢o bring the partners into equity to answer to such bill, or to ask of 
the Court any relief that it could grant. 


THE PROPOSITION OF THE CourRT ANSWERS ITSELF. 


The proposition that the defendant below, plaintiff in error, must 
go into equity for relief, answers itself. 

The defense is that the note is without consideration. 

The facts offered to be shown as evidence, it is admitted, 
sustained the defense. 

We are not to be permitted to prove this defenee at law, but 
must go into equity to make the defense. 

To go into equity we must repudiate the defense ; 

Must allege in effect that there was a consideration for the note. 

The evidence showing that the only consideration of the note 
was the sale of a partner’s interest in certain bonds belonging to a 
partnership, and that the vendor had no interest m such bonds, and 
conveyed none to the defendant. thus showing that the defendant had 
no interest in such partnership or its assets; the bill must contra- : 
dict this evidence, and aver that defendant had acquired and had an a | 
interest in such assets. | 

The bill, then, to enable a defendant to make his defense, must 
repudiate his defense and contradict his evidence which sustains the 
defense. 

The reason most relied on in the opinion of J udge McCrary is 
stranger still. , | 

We are not required to go into equity for evidence to sustain 
the defense, it being admitted that our evidence before the Court | 
was sufficient for that purpose, but because, as he says, he “cannot 
assume that the other members of the partnership who are not here 
would not be able, if brought into a court of equity, to make other 
and further proof.” ‘TI cannot take it for grantedthat Winston 
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would be unable to show that he had an interest in said bonds, if 
the opportunity was afforded him.” 
The defendant in the action is then deprived of his right to,as he 


| ‘ . . . ‘ ’ 
says, a “defense ordinarily made at law,” and is forced into making 


an extraordinary defense in equity, not that he has not evidence suf- 
ficient to sustain his defense at law, but on the possibility that “ if 
brought into a court of equity the other partners might be able to 
‘make other and further proof.’ ” 

Not “ other and further proof,” in aid of doubtful proof given by 
defendant to sustain his defense, but, as he says of Winston, “ that 
he may able to show that he had an interest in said bonds, if the 
opportunity was afforded him.” | 

We must then go into equity not for aid in making the defense, 
but to give “ Winston and the other partners” an opportunity to 
defeat the defense. 

As will be seen, we have confined ourselves to the declaration of 
law made in the opinion of Judge McCrary, that to make his de- 
fenise of want of consideration the plaintiff in error mst go into 
equity for relief ° not for such relief as he might deem NECESSATY, hut 
Sor the speci fle relief of a settlement of the partnersh ip affairs, with 
all the partners parties to the bill. And for the reason that thus 
alone could such partners give evidence to prove that there was a 
consideration for the note. 

We have not considered the question whether the plaintiff in 
error could have relief by a bill of discovery, or evidence to sustain 
his defense, the only other possible relief in equity. 

Such a bill is not suggested by the Court as available in this 
case. | 

Nor is there in this ease one of the elements necessary to entitle 
the plaintiff in error to such relief, nor on which a bill of discovery 
could be framed. | 

It could not be alleged that any evidence necessary to the defense 
is in the knowledge or under the control of Courtright, the only ad- 
verse party to the action, which needs the aid of equity to extort, by 
its power to compel the party to give evidence. : 

Nor could such a necessity arise in this case, a court of law 
having as full power te compel a party to the suit to testify or to 
produce evidence as a court of chancery. , 

A conclusive reason against the exercise of its power to compel 
2 discovery is given by the Court in its reason for compelling plaintiff 
in error to go into equity. 
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The evidence to be discovered is not evidence in possession of a 
party to the suit, but the evidence of mere witnesses not parties. 
Against such, a bill for a discovery will not Le. 
Story, Eq. Pl., $$ 226, 311, 321, 323, 610. 
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Daniels, Ch. Pl. and Pr., 332-333. 


Summing Up. 


We now submit that we have shown that the Court erred, 

1. In not dismissing the action on proof of the champertous 
agreement for its prosecution. 3 

2. In excluding as evidence the copies of the books. 

3. In excluding all the evidence to sustain the second defense. 

4. In excluding all the evidence to sustain the third defense 
of want of consideration, and in its ruling that such defense could 
not be made at law, but could only be shown on a bill in equity for 
a settlement of the affairs of the partnership named by the Court. 

5. And in refusing to declare the law, as asked by the plaintiff in 
error. 


WANT OF CONSIDERATION. 


We submit that as to the third defense—want of consideration— 
we have shown. 

Ist That the Court was not concluded by the opinion of Justice 
MILLER. | 

That such opinion had no reference to the third defense ; but 
related alone to the second defense. 

2d. That the Court confunded these two defenses, both as to the 
effect of theopinion of Justice MILLER, and as to the evidence offered 
by plaintiff in error. 

3d. That a court of law was competent to entertain this defense, 
and to receive and pass on the evidence offered to sustain it. 

4th. If a settlement of the partnership accounts were necessary 
to entitle plaintiff in error to prove that Winston had no interest in 
the property sold by him, a court of law was competent to super- 
vise such settlement. | 

5th. That no settlement was necessary to enable plaintiff in 
error to make such proof, but such want of interest could be shown 
at law by proof of any one or more of many facts. 
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6th. Plaintiff offered to prove such fact, and had the proof 
“before the Court,” admitted by the Court to be sufficient if 
received to prove the defense. 

(th. A settlement in equity of the affairs of the partnership to 
which the assets belonged was not necessary to enable plaintiff in 
error to use his evidence and prove that Winston had no interest in 
such assets. 

Such want of interest could be proved without any settlement. 

8th. Ifa setlement of such partnership in a court of equity were 
necessary to enable plaintiff in error to make such defense, he is 
without defense. 

9th. He cannot go into equity and ask such settlement. 

10th. He. has no interest in the partnership or its assets on 
which to ask a settlement in equity. 

llth. He has no need of equity for any relief which equity can 
give 
12th. He has no need of other evidence, having sufficient evidence 
before the Court. 

He needs only that his evidence be received. 

A court of equity cannot compel its reception by the court of 
law. This Court alone, and only as a court of law, can give this 
relief. 

13th. He has no need of other evidence, and in this case cannot 
ask equity for a discovery. 

He has no right to a discovery—the evidence which the Court 
holds he should have being only the evidence of witnesses. 

14th. To go into equity as the Court holds he must to seek for 
evidence to defeat his defense, he must abandon his defense and 
repudiate his evidence. 

15th. With no right to go into equity. 


With no need to go into equity, needing no relief which 
equity can give. 

With evidence sufficient to sustain his defense. 

The Court says: 

He must go into equity. 

That in equity alone he can make his defense. 

‘To sustain his defense he must abandon his defense. 

Must repudiated the evidence to sustain his defense. 

And seek in equity evidence to defeat his defense. 
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In a Court celestial, higher even than this, it is said to be well 
to plead guilty and throw one’s self on the mercy of the Court. 

But this is the first case reported, in a Court celestial, or terrestial, 

in which a plea of guilty has been deemed proof of innocence. 

In which with proof of his innocence, to make his defense, one 
must abandon his plea—admit his guilt and search for evidence to 
disprove his innocence. | 

We now submit brief references to the law as to the questions 
which we have considered as affecting the defense of want of consid- 
eration, and which we deem conclusive in our favor and so well set- 
tled as to be elementary. 

A settlement of a partnership or its result can be proved at law, 
and is an ordinary foundation for an action by one partner against 
another. 


Lindley on Partnership, 967—1026-1037. 


A partial settlement may be proved at law as the foundation of 
an action. 


Lb. 


An account stated may be at law the basis of an action or de- 


fense. 


Lindley on Part., 967-968. 


An account rendered and not objected to is equivalent to a set- 


tlement. 
Lindley on Part.; 968. 


One partner may sell his interest in all or part only of the assets. 


Such sale may be proved at law. 
/b., 698 and note. 


Such sale may be made by legal process without the aid of 
equity. . 

29 Wend., 398, Phillips vs. Cook. 

2 Hill, 47, Waddell vs. Cook. 

Lind. on Part., 688-688. 


As to such sales the rules of law apply until equity interferes to 
distribute the property. 

Plaintiff can prove at law that he has a nght ‘to the property 
under sale. 
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With even more reason a purchaser may show that he got no 
interest by the sale. | | 

This is the question here: 

Action at law will lie between partners on a 
proot that no mor outstanding demands can be collected. 
ee y Williams vs. Henshaw. 
12 Pick., 3 i ni 
{} Gray, 133. Sikes vs. Work. 


final balanee on 


ick.. 10. 
i 
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Defendant may show that he has no interest in a partnership and 


S«) he hidot held.to Account. 

ye) CrA«. i444 Pearce Vs, Bruce. 
When parti rship property has been sold for individual debt the 

other partner CAH TCCOVeCL his interest AL law without ab account. 


3 Denio, 125. Walsh vs. Adams: 


Here is proot by at partner at law of his interest. - 
With more reason may a stranger at law prove that a partner has 


no mterest. 


Insolvency ofa firm Day he proved at law to show that a parther 


had no interest. 


Lind. on Part., 789, and enses cited. 


No accounting necessary before a sale of a partners interest. 


Lund. on Part... 690 and notes. 


To an action for an account of partnership dealings an account 


alrend) settled IS it eood clefense, 
Land. on Part.. Y68, See. 3 and notes, 


With more reason is sueh an aceount stated, evidence 
ustranger, that the partner stating the account had no interest. 


Such, among other, was the evidence rejected in this case 


account stated rendered by Winston to Courtright, the plaintiff below 


showing that both Winston and Courtright had before the execution 


oft the note each reeeived more thin his sf) tre of the ASSETS. 
Bb. F. SrriInGcreLLow., 


For Plaintiff in Error. 
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We dissent entirely from the statement of the case by the 
Plaintiff in Error ; it differs from the true statement of the 
al particulars, and is misleading and 
‘ 


sent 


case in maby © 
unfair. 


=>... 
COUNTER STATEMENT OF THE CASE BY DEFENDANT IN ERROR, 


This was an action brought by Milton Courtright. The 
Defendant in Error in this case on a Promissory Note, made 
by the Plaintiff in Error, James N. Burnes, to Frederick H. 
Winston, of which said note the following is a copy: 

Caicaco, October 10th, 1872. 

Thirty days afier date, 1 promise to pay to the order of 
F. H. Wiuston, Seven Thousand Three Hundred and Thirty- 
Three Dollarz, payable at the Cook County National Bank, 
in Chicago. Value received. Due Nov. 12th, 1872. | 

3 JAMES N. BURNES. 

(And endorsed on the back as follows) : 

Pay to the order of George W. DeCamp, without recourse 

F H. WINSTON. 
GEORGE W. DreCAMP. 

The note was endorsed as above, by George W. DeCamp, 
to Milton Courtright, to whom Winston sold it in payment 
of said Winston’s indebtedness to him. That this is the 
true history of the transfer of the note by Winston, is 
shown by Winston’s testimony in this case, on file in this 
Court, commencing on page 755 in answer to the question. 
“Why did you transfer this note to Mr. Coustright?” 
Because [ was satisfied it was due him, and he made an ap- 
plication for it in settlement of various transactions between us. 

On the same page of said testimony following, he answers 


to me, 


as follows: 

To THE (QUESTION — State, Col. Winston, if you, prior to 
the transfer of this note to Mr. DeCamp for Mr. Courtright, 
paid over to him all of the money and property in your 
hands, or that came into your possession, growing out of his 
(Courtright’s) ‘contract for the construction of the Chicago 
and Southwestern Kailway. 

To which he answers as follows: 

[ had; yes, sir, with the exception of what was settled at 
that time. 

On page 614, of his testimony, on cross-examination by the 
Plaintitt in Error in this case, Col. Winston says as follows: 

The bonds were figured at sixty cents on the dollar, and 
my interest was eslimgted, I think, at two-fifths. I cannot 
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recollect now—at any rate that was agreed upon as the 
amount of my interest on the bonds. That is the amount of 
the note. I expected that Col. Buraes would go on and sell 
the bonds, and pay the amount of the note. I Want to say 
further, that I had not then investigated as fully as I have 
since the state of accounts between the various parties, and 
thought it might be possible that the transfer of these bonds 


might not be an act of so great injustice to myself as I have 


since thought it was. I have no desire, however, to repudiate 
the arrangement, as I believe the tranefer was made in good 
faith on the part of my.elf and Mr. Courtright’s attorney, 
who knew, perhaps, less about the accounts than I did. 

On page 599, of his said testimony, he says as follows : 

In answer to the question, which question is as follows: 

@. Will you state, Mr. Winston, if at the time you settled 
with Mr. DeCamp, as the attorney in fact for Mr. Courtright, 
and turned over to him for Mr. Courtright, the note of 
$7,333—I mean the same note you have referred to in your 
former deposition—whether or not that note was a bona fide 
note given to you by Mr. Burnes for vaiue, and if you trans- 
ferred that note to Mr. Courtright in settlement of the mat- 
ters between you and him. 

A. I then believed, and now believe, it was, and I did so 
transfer it. 

Now, the Ccurt will perceive from the foregoing testimony 
of Col. Winston, the true history of the manner in which this 
pote was given and transferred to the Defendant in Error, 
Milton Courtright. 

Now the Plaintiff in Error, in his brief of argument on 
page 20, says, through his counsel}, that ‘this suit is for the 
‘collection of a claim procured without consideration by a 
“threat of blackmail and the promise not to sue on it, by 
“the attorney who prosecutes it under a champertons 
“contract.” , 

Now the history or facts in this case, as to the want of 
consideration, must be deduced from the foregoing testimony 
of Col. Winston, for there was not, nor could there be, any 
one who knew the facts better than Col. Winston, who trans- 


ferred the note. 
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‘The further statement above referred to, and quoted from 
Plaintiff in Error’s brief of argument, is untrue in every 
particular ; that the note was obtained with a promise not to 
gue on it, is witnout one particle of evidence to sustain it, as 
will be shown by the testimony of Col. Winston on page 617. 

The understanding was in writing, and will show for itself. 
The only understanding I had with Mr. DeCamp about it 
was that it should not be sued until the demurer pending in 
the suit which I had here with the bond-holders of the Branch 
should be disposed of. The writin: is as follows: 

Curcaao, In.., October 24, 1877. 

DEAR BIR: 

I am greatiy pleased at the amicable arrangement and set- 
tlement of the matters between yourvelf and Mr. Courtright. 
In your litigation now pending with Vow Weil, I am fully 
satisfied that you are in the right, and will and ought to defeat 
his pretended claim. My client, Mr. Courtright, who is 
eognizant of all the. facts in the case, expressed the same 
opinion, to wit: 

‘That Von Weil has no just claim against you, I will be 
pleased to render you any aid in my power to defeat this, in 
my opinion unjust claim. The note of Burnes you this day 
delivered to me for Mr. Courtright, [ will not sue upon until 
demurer is disposed of in your case with Von Weil. I 
suggest this for prudential motives, 

With great respect, 1 am your obedient servant, 
G. W. DeCAMP. 

COL. F. H. WINSTON. 

Now, from the foregoing statement taken from the testi- 
mony of Coil. Winston, in what light must this Court look 
upon the statements made by the plaintiff in error, in which 
he distinctly states in his brief that this note was not to be 


sued upon. | | | 

Now in relation to the history of the making of this note 
Mr. Winston, following on page 599 of his testimony, says: 

In answers iv the question, state, Mr. Winston, from the 
knowledge you now have or ‘had at the time, or whether or 
not there was any agreement or understanding between you 
and Burnes other than that the note was a bona fide one, and 
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given to you without condition for your interests in those 
bonds, as stated by you in your former disposition. 

A. The note was given to me for wy interest in those bonds 
and was a bona fide note. At the time the note was given 
I told Col. Burnes that I should not expect him to pay it uatil 
he hada reasonable time to dispose of the Atchison bonds. 
I don’t know whether the bonds have yet been disposed of or 
not by him. 

It further appears in the history of this case that Burnes, 
commencing on page 1294, he testifies himself. He says: 
“Tn same form I[ eollected the interest for four years on 
these bonds.” And further, on page 1313 when asked what 
he did with the bonds, he answers: “I gave them to the 
parties to whom they belonged.” 

He also admits and testifies that he gave this note to Win- 
ston tor the purpose of getting possession of the bonds. In 
fact the entire history in this case exhibits a simple purchase 
of bonds of the city of Atcheson, belonging to the payee of 
the noie, F. H. Winston, by Burnes for which Burnes gave 
to Winston the note in suit. There was no ¢omplications of 
any kind—no partnership matter. It was a simple sale by 
Winston of his Atchison city bonds for Burnes’ note and an 
understanding or statement by Winston to Burnes that al- 
though the note was payable in 30 days, yet Winston said to 
him that he would not ask him to pay until he had a reason- 
able time to gell the bonds. Fat 

The queer attempt of Burues to set up that the note was 
merely a memorandum, is contradicted by every fact in the 
history of this case and on its face is preposterous. 

Now upon this note the plaintiff brought suit by his attor- 
neys Botisford & Williams on the 18th day of November, A. 
D. 1878, and filed the following petition: 

And the plaintiff for turther cause of action states that on 
the 10th day of October, A. D. 1872, at the eity of Chicago, 
Litinois, the defendant, by his promissory note of that date, 
herewith filed and marked exhibit “ A,’’ did promise to pay 
thirty days after date, to the order of F. H. Winston, Seven 
Thousand Three Hundred and Thirty-three ($7,333 00). dol- 
lars, payable at the Cook County National Bank in Chicago 
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value received, and then and there delivered said note to F. 
H. Winston, which said note said Winston afterwards en- 
dorsed and for a valuable consideration delivered to George 
W. DeCamp for the plaintiff, who then became the endorser 
and now is the holder and owner thereof, and that no part of 
said note has been paid to this plaintiff. 

Wherefore this plaintiff prays judgment against said de- 
fendant tor the sum of seven thousand three hundred and 
thirty-three ($7,353.00) dollars, the amount of said note with 
interest thereon since the 18 h day of November, 1872. 

MILTON CARTRIGHT, 
BOTISFORD & WILLIAMS, 
Attorneys far Plaintiff. 
JEFFERSON CITY 


To which petitions the defendant filed the following an- 
swer : Ze | 
Defendant James W. Burnes, by his attorney, for amended 
answer to plaintiff’s petition, says : 

lst. He denies each and every allegation in said petition. 

2d. For further answer to said petition says, that before 
and at the time of making of the pretended note in said peti- 
tion described, said plaintiff, this defendant and F. H. Win- 
ston and George C. Campbell had been and were partners in 
a contract for building a railroad to a point opposite city of 
Atchison, in Kansas, from a point on the Chicago and South 
‘Western Railroad, which road was known as the Atchison 
Branch of the Chicago and South Western Railroad. Prior 
to the date of said pretended note, said Winston had been in 
charge of the construction of said branch road for said part- 
ners under said contract, and had received and then had in 
his possession as part of the assets under such contract, forty 
bonds of the city of Atchison for the sum of one thousand 
dollars each belonging to said partners, subject to the pay- 
ment of the partnership debts, and a distribution among said 
partners after such payment, in proportion to their respective 
interests therein. ; 

Shortly before said pretended note was made said partners 
made, constituted and appointed the defendant as trustee for 
said partners, to take charge of said partnership business in 
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place of said Winston, and to wiad up said business, That 
at the time of making said pretended note, said partnership 
had not been settled, nor is it yet settled, nor has the interest 
of said Winston in said partnership or in said bonds been as- 
certained. That, at the time of making said pretended note, 
said Winston turned over to this defendant, as trustee of said 
partners, as aforesaid, said bonds and other assets in his hands 
belonging to said partnership, with the consent of said part- 
ners and for the benefit of said partnership, and at the time 
said Winston turned over to defendant said bonds and assets, 
said Winston estimated that there would be due him, as a 
partner, as aforesaid, upon the final settlement of said part- 
nership, a considerable sum of money owing from said bonds 
or their proceeds, and he estimated that sum at the amount 
of said pretended note 

That, there having been no settlement of said business, said 
Winston and this defendant considered said estimate as a mere 
conjecture, dey ending upon the debts due by said partnership 
and the result of said settlement, said Winston, therefore. re- 
quested this defendant, as the trustee of said partners, of whom 
plaintiff was one, to make said note with the understanding 
that the same was not to be sued on, but was to be deemed a 
mere memorandum of the amount that should be estimated as 
the share of said Winston on account said bonds on a settle- 
ment among said partners. Defendant executed said pre- 
tended note with such understanding between said Winston 
and himself as trustee of said partnership, and not as the 
separate note of this defendant 

Said pretended note, so executed, was assigned by said 
Winston for the benefit of plaintiff, to one G. W. DeCamp, 
and by said DeCamp to plaintiff, without any consideration 
from said DeCamp to Winston, nor from said plaintiff to De- 
Camp, and with full knowledge by said DeCamp and plain- 
tiff of said facts relating to said note, and that such were 
made long after the time at which said note was due, as ap- 
peared on its face, aud upon the further consideration and 
agreement between said DeCamp and plaintiff and Winston 
that this defendant should not be sued upon said note. 

And this defendant says that said note is wholly without 
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consideration and is null and void, and that said note is bas-d 
upon, and grew out of, transactions relating to the business o 
said partners. That said partners are interested in the same, 
and are neces:ary parties to a suit relating to said note, and 
the amount due upon said note, if any, cannot be ascertained 
unti! a final settlement of ssid partnership can be had 

For further answer to said petition, said defendant says 
said plaintiff ought not to have or maintain his said action, 
because he says that said action was instituted, and is being 
prosecuted, urder an agreement between plaintiff and George 
W. DeCamp, bis attorney, by which said DeCamp agrees to 
prosecute such suit and to pay ai! the expenses incident to 
the prosecution of the same, in consideration that said De- 
Camp shall reccive a portion of the amount to be recovered 
in such suit, to wit: Two-tenths of the amount so recovered, 
which said agreement is il’egal, against public policy and 
good morals. | 

Defendant, therefore. asks to be discharged, with his cost. 

HALL, STRONGFELLOW & WATERS, 
: for Defendant. 

To this answer the plaintiff replies. And to each and 
every count thereof denies, each and every allegation thereof, 
and each and every count therefrom 

Now on this petition and the foregoing answer, this case 
was tried before Judge McCrary 

The parties stipulating to waive a jury. 

Ihe defendant then moved the court as follows: 

See page 21 of this Record. 

Now comes the defendant in the above entitled cause and 
moves the Court to dismiss the same, because it is patent, 
from the statement of the plaintiff in his deposition on file in 
this cause, that it was instituted and prosecuted under a 
champertous contract between plaintiff and George W. De- 
Camp, his attorney, under, and by virtue of which said de- 
fendant was to prosecute this suit and defray all the expenses 
thereof, and receive a part of the sum recovered therein, for 
his services as an attorney for plaintiff. 

STROXGFELLOW, WATERS & WOODSON, 
Solicitors for Defendant. 
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To this motion to dismiss the plaintiff answered as fol - 
lows : 

See page 22 of Record. 

Now comes the plaintiff Milton Courtright, by G. W. De- 
Camp, of counsel for said Courtright, and in answer to the mo- 
tion of the defendant filed in this cause the 17th day of May, 
1881, to dismiss the said cause for the reason stated in said 
motion, and respectfully represents that the alleged facts set 
forth in said motion are not true. , 

Ist. It is not true that the said plaintiff in this case bad an 
agreement in writing or any agreement that the said George 
W. DeCamp should for a certain interest in said eanse insti- 
tute said suit and pay costs and expenses, or any costs or ex- 
penses, as set out In said motion for dismissal. 

2d. It is not true as set out in said motion that the said 
plaintiff admits and testifies in his depositions that suit was 
instituted and is prose: uted under a contract between the 
plaintiff and his attorney, George W. DeCamp, under and in 
which it was expressly stipulated and agreed that the said at- 
torney was to prosecute said suit, and for his services in 
bringing and prosecuting the same he was to have a certain 
part of whatever sum was or might be recovered therein, and 
in which it was further agreed and stipulated that said attor- 
ney was to pay all expenses and costs incurred in said suit, 

3d. Iyis not true that said DeCamp instituted said suit. but 
the fact is that the attorneys who brought this suit, Bottsford 
& Williams, attorneys-at-law of this court, were employed by 
said plaintiff on his own behalf, and were and are to be paid 
for their services by the complainant himself and not by said 
DeCamp in whole or in part. 

4th. The fact is that no other counsel were upon the record 
or responsible for the conduct of this case but said Bottsford 
& Williams unt1! long after the case was at issue. 

5th. That the said George W. DeCamp was not at the time 
of the institution of this suit an attorney-at-law of this court 
or of the State of Missouri until neariy two years after the 
institution of this suit. 

6th. It is not true that the said George W. DeCamp made 
any illegal bargain or any bargain at all, or agreement eithes 
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in writing or otherwise, to institute this suit for the complain- 
ant or any other suit, or maintain any suit or suits for this 
complainaat on the terms spoken of in said motion or any 
other terms, nor is it true that the said complainant so testi- 
fied in the deposition referred to or any other deposition. 

7th. And the complainant respectfully saith that the de- 
fendant has not verified his motion, and the facts in said mo- 
tion stated by »th luvit of his belief in their truth, and for this 
the said complainant ought not to be called on to answer said 


motion. 


G. W,. DeCAMP, 
of Counsel for Plaintiff. 

We join iu the foregoing answer. | 

BOTTSFORD & WILLIAMS, 
Plaintiff’s Attorneys. 

Now the facts out of which the alleged illegal contract 
arises, are as follows: On the cross-examination of Mr. 
Courtright, on pages 150 and 151 of his testimony, he 
was asked the following questions : 

(). Is Mr. DeCamp your attorney ? 

A. Yes. 

(. Have you employed any other attorneys in this case ” 

A. I have not, except such as may have been employed by 
Mr. DeCamp for me. 

Q. Did youempiloy Bottsford & Williams, of Missouri, as 
attorneys in this case ? | 

A. I understand so from Mr. DeOamp that they have been 
employed for me. | 
~ Q Who is to pay for their services? 

A. I suppose I shall have to pay them. I expect to pay them. 

(). Is their tee contingent? 

A. I don’t know. 

(). Are the services of Mr. DeCamp to be paid in whole or 
in part on a contingency ? 

A. They are. 

Q. Well, state the contingency. 

A. Iam to pay Mr. DeCamp some portion in proportion 
somewhat as to what I may receive from Burnes, and J cal- 
culate that that is to cover what has to be paid to the other 
parties. | 
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On pages 532 and 533 of the printed testimony the follow- 
ing appears: 

Interrogatory No. 129. 

In your testimony formerly given in your own behalf in 
this case in answer to a question by Mr. Hall, attorney for 
the defendant, as follows: 

“Are the services of Mr DeCamp to be in whole or in 
part on a contingency.” You answered: “They are.” In 
answer to the question as follows: “State the contingency.”’ 
You answered: “I am to pay Mr. DeCamp some portion in 
proportion to what I receive, his fees to depend somewhat on 
what I collect from Mr. Burnes, but I calculatethat will cover 
what has to be paid to other parties.” 

Q. State what was your contract with Mr. DeCamp for 
his prosecution of this suit against the defendant? 

A. The firat arrangement that I had with him was that I 
was to give him seven twenty-fourths of what I might realize 
out of it. That is my recollection of it. Subsequently, find- 
ing the case was likely to be a protracted one, involving a 
large amount of expense and iabor to my attorney, I agreed 
to give him forty per cent., I think, of what be might, after 
the date of the last arrangement, collect of the net proceeds 
from Burnes. That is, what I would realize from Burnes after 
the date of this supplementary contract. 

Q To what expease do you refer, in your answer, as 
Itkely to be incurred by your attorney as an inducement for 
increase of his fee. 

A. Mr. DeCamp was to pay every expense incident to the 
prosecution of this suit to the final issue. 

Q. When was the first contract made? 

A. I do not recolleet the date. but it was before the alleged 
settlement with Mr, Burnes, 

Q. What was the date of the second contract? 

A. It was not long since. I don’t recollect the date. It 
was since the alleged settlement. It was since this suit was 
brought. 

Q Were those contracts in writing, and have you those 
contracts, and will you file them as exhibits attached to this 


deposition? 
A. They are in writing and I have them in my possession 
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questions at issue, and how they were presented and the 
verdict and judgment of the Circuit Judge upon the case that 
is sought to be reversed by the plaintiff 1n error. 


BRIEF OF ARGUMENT OF DEFENDANT IN 
ERROR. 


The argument of the plaintiffin error is so difficult to un- 
derstand, so much involved in uncertainty as to what he 
intends to convey. that it is very difficult. as the court will 
see in reading his history of the ease, his assignments of error, 
and in fact to arrive ai just what he complains of, except his 
argument, or brief of argument, on page 20, that the action 
should have been dismissed because of the i!legal and er minal 
conduct of the defendant in error, Courtright, making with 
his counsel a champertous con'ract, he complains that the 
ease should have beeu dismissed. That the court in sus- 
taining it would be made particips criinis in the commission 
of this great wrong. 

In the foregoing history of this case we have stated accu- 
rately trom the record of the te timony of Mr. Courtright, just 
what he says, and ali he says in relation to this alleged ini- 
quitous aud champertous contract. 

Now we submit to this court that the facts stated by Mr. 
Courtright will not sustain the learned Judge McCrary in 
nding that the contract with the counsel was champertou-. 

The court will see that Mr, Courtright distinctly states that 
he employed Bottstord & Williams to prosecute this suit and 
was to pay them himself or pay Mr. DeCamp, one of his at- 
torneys, enough to pay them, or pay them directly himself. 

He subsequently stated as the record will show that long 
after the institution of the suit, that in view of the great labor 
and expense that his attorney was put to that he would in- 
crease his compensation to forty per cent. He states dis- 
tinctly.that the arrangement he bad with his counsel was in 
writing, and that he testifies in relation to it from recollection. 
To give his own language, he says: ‘I agreed to give him 
forty per cent. of what he might, after the date of the last ar- 
rangement, collect.” Now we submit that the facts set forth 
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in the statement of this case, that under any view of it the 
contract of the defendant in error, Mr. Courtright, with his 
counsel was neither illega] nor immoral, nor had it a single 
element of illegality or immorality in it. Yet it may be said 
that under a strict inter pretation of the law of maintainance 
and champerty the court would be justified in finding thar it 
was so and that we would be bound by the statément made by 
Judge McCrary in his opinion that the contract with ene of 
his counsel was champertous. ‘The defendant below and the 
plaintiff in error moved the court to dismiss the case because 
of the champertovs character of this contract. This was 
an independent ‘. »tion made by the plaintiff in error, 
Burnes, See psge 22 in this record. When this motion was 
made and the answer to it by the defendant in error and 
plaintiff below, wherein Mr. Courtright, by one of bis counsel, 
answer this said motion, andit will be seen that the defi ndant 
shandoned his motion and rendered it substantially in his an- 
swer tothe plaintiff’s bill of complaint upon which this suit 
was tried. ) 

In his answer to the plaintiff's bill of complaint on this il- 
legal contract it will be fully set out in the history of this 
ease. He does not set out the character of the offense That 
is he does not name the «ffense, but he says fur further an- 
swer to said petition, said defendant says: 

“Plaintiff ought not to have or mvintain his said ac- 
tion, because he says that said action was instituted and is be- 
ing prosecuted under an agreement between plaintiff and 
George W. DeCamp, his attorney, by which said DeCamp 
agrees to prosecute such suit and to pay all the expenses in- 
cident to the prosecution of the same in consideration that 
said DeCamp shal! receive a portion of the amount to be re- 
covered in such suit, to wit: Four-tenths of the amount so 
recovered, which said agreement is illegal and against public 
policy and good morals,”’ : 

Now we submit that from the answer of the defendant, in 
relation to the illegal contract set out in the foregoing answer 
the Circuit Judge was not warranted in declaring that the 
contract was champertous. 
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The answer it is true declares that the contract was illegal, 
but it does not claim that it was champertous. 

The defendant in error, Courtright, had a right to be in- 
formed by the plaintiff in error’s plea in answer, the exact 
character of the offense he had committed. Many contracts 
might be illegal between counse! and client and still not 
amount to maintaivance ov champerty. 

We think the universal doctrine is that the character of an 
offense charged should state the name of the offense specifi- 
cally, especially when it is asked as in this case, that the 
plaintiff should be driven out of court and refused the 
power of the court to collect an honest debt, or even to show 
that he has one. The offense to which such a_ hard 
rule would be inflicted upon a party should be set out 
specificall: and proved beyond a reasonable doubt. 

We think the learned Judge was correct in his opinion, in 
which he says, after refusing to dismiss the case: “If on the 
other hand, the defendant in an action has a valid or binding 
contract may avoid liability or prevent a recovery by money, 
a champertous agreement for the protcetion of the suit be- 
tween the plaintiff and his attorney, an effect wou!d thus be 
given to the champertous agreement reaching very far beyond 
that which attaches to any other ijlegal contract. The de- 
fendant in such # case is no party to the champerty, he is not 
intrusted in it, is in any wise injured by it. 

If the contract upon which be js sued is a bona fide contract 
upon which a aum of ioney is due from bim to the plaintiff, 
and if he‘has no defense upon that contract, | can see no good 
reason for holding that he may be released by showing that 
the plaintiff has made a void and unlawful agreement with 
his attorney concerning the fees and expenses of the suit. 

The learned Circuit Judge saves. after quoting the authori- 
ties that wou!d tend to support ihe c'aim of the plaintiff in 


error, see page 24 of this record: Other courts have held 
that the fact that there is an alleged snd champertous con- 
tract for the prosecuiion of a cause or «ction is po ground of 

defense thereto, and can only be set up by the client against | 
the attorney when the champertous sgreement itself is sought 
to be enforced. He cites Hilton vs. Woerts, L. R. 4, Eq. 


Case 432. Edwards vs. Ayers, L. R. 10, Eq. Case 367, 
Whitney vs. Kortland, 27 N. J,. Eq. 333. Robinson vs. 
Beale, 26 Ga 17. Allison vs. R. Co., 42 Down 274. Smal! 
va. R. Co., 8 N. W. Rep. 67. 

On the general doctrine that a contract to receive a com- — 
pensation for servites out of the matter, or from the matter 
in suit, see A. L. T. R.,, volume 4, page 21. 

This was a case decided in the Circuit Court of the United 
States for the Southern District of Mississippi. The learned 
Circuit Judge says: “The common law on the subjeet of 
champerty and maintenance has not been generally adopted 
in this county, the reasons on which the law is grounded not 
existing here. 

Therefore a contract such as that mentioned in the first 
head-note made by a party with his counsel is not an unlaw- 
ful, but is a valid and binding contract. 

See also Stanton vs, Haskon et al., lst MceArthurs’ Rep., 
208. 

This case hans that the common law principle of cham- 
perty, as relaxed by modern decisions, is in force in the Dis- 
trict of Columbia. 

But that an agre>ment between attorney and client fairly 
made for contingent fees will be sustained both in law and in 
equity. 

In 91 Otto, Page 252, when the question of Champerty was 
raised, the facts in this case showed that Tebbetts, the plain- 
tiff below an attorney-at-law, was employed by Wright to 
present and prosecute his claim for one-tenth of what he 
might recover. 

By the strictness of the common Jaw this court, Chief Jus- 
tice Waite delivering the opinion, decided that the contract 
was binding and valid, even between the counsel! and client. 
He uses this explicit language: ‘‘ There is nothing illegal, 
immoral or against public policy in a professioual engage 
ment to present and prosecute claim before euch tribunal.” 

But it is argued that the evidence of Mr. Courtright showed 
that his counsel was to pay all the expenses incident to the 
sit, and that that changes it from a meritorious to an illegal 

contract. The court will see on looking at the testimony of 
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Mr. Courtright that his, first agreement was simply one for a 
contingent for pure and simple. 

That the subsequent modifications or second sienna as 
he understood it, would cover all the expenses. Costs are not 
not mentioned by him nor is it by Judge McCrary. | 

[ think I am safe in saying that the universal rule in this 
county between lawyers and clients for the collection of 
commercial paper like the note in suit, is that the note is given 
to the lawyer to collect, that he advances the necessary ex- 
penses attending its collection and is reimbursed out of the 
money he so collects, either by a positive or implied agree- 
ment with his clients, it will not fail to strike the court, if the 
matter complained of comes before the court on the testimony 
given by one of the parties on a cros3-examination, when no 
such question has been propounded to the witness in the di- 
rect examination nor no such subject in controversy. the 
great injustice that would be done to the attorney who had a 
legitimate, unimpeachable contract for a contingent fee. The 
testimony in this case shows that the contract was in writing, 
that it was not produced, nor was its contents proven, nor 
could it be properly called for on a cross-examination when 
no such controversy existed or evidence of any kind touching 
the subject matter. We submit that the matter was not le- 
gitimately before the court, and that as no special verdict or 
tacts were tound by the learned Judge, nor was he required 
to find any special verdict, that his view of what the evidence 
es'ablished, given in his opinion, is not sufficient to reverse 
his judgment, though he may have erred. 

We think that his refusal to dismiss the case or rather to 
regard it as a matter of defense to suit on a promissory note, 
was correct and will by this court, both on reason and au- 
thority, be sustained. 

What there is left of this case he complains that. the 
learned Judge ruled out or rather received this evidence 
tending to show that the note was without consideration, by 
proving that on the settlement of a partnership account be- 
tween the piuiatiff in this case, the defendant, Winston and 
Campbell it would or might be found that Winston had more 
money out of the partnership than he was entitled to. Now 


the learned Judge received this testimony, and, after careful 
consideration held that it was incompetent to sustain the de- 
fense in a court of law, but the learned Circuit Judge says if 
this testimeny had been regarded by him it would have made 
no difference. And in his opinion uses the following Jan- 
guage (see page 35 of this record). 

The note is in the usual form of a negotiable promissory 
note. 

The alleged understanding and agreement relied upon by 
defendant is not in writing end the proof of it so far as there 
is any proof is in the parole testimony of the defendant. The 
testimony of Winston, the other party to the note, is directly 
in conflict with that of the defendant, and if it unneceessary to 
decide the question of fact, I should feel bound to say that 
Winston’s statements corroborated and confirmed as they are 
by the writing itself made at the very time of the contract 
and presumably embodying the understanding of the parties, 
would prevail! over the testimony of the defendant. 

Now the court will see that on the facts of this case sub- 
mitted to the court under the act of Congress he found a ver- 
dict for the plaintiff below and this defendant in error. 

Now can this court go behind and beyond this verdiet It 
will not be pretended that in absences of a special verdict, 
that in the opinion of the court stating what evidence he re- 
garded as sufficient and upon which he fvund his verdict 
could or ought so be set aside on a writ of error. The law 
is well settled that if a jury, to whom facts are submitted, 
competent to sustain a verdict sufficient to warrant it, would 
disregard the verdict and set it aside becanse it thought other 
evidence incompetent and disregarded it, stating distinctly 
that if it had been received aid held to be competent it would 
not have changed the verdict for the other evidence would 
prevail and was the truth and was sufficient to sustain the 
verdict. 

What does this learned Judge say in effect The allega- 
tion of Burnes that this was not a promissory note, that it 
was not given for value is not true. The evidence of Win- 
ston, the note itself I believe to be true, and upon it I would 
find a verdict. He did find it and entered judgment upon it. 
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_ Was he warranted in doing that? Look at thetestimony given 
_ by Winston ic which he distinctly states. 

I refer to his testimony on page 614 on file in this court 
and quoted by me in the history of this case which is as fol- 
lows: 

“The bonds were figured at sixty cents on the dollar, and 
my interest was estimated, I think, at two-fifths. I cannot 
recollect now, at any rate that was agreed upon as the amount 
of my interest in the bonds. ‘That is the amount of the note. 
I expected that Colonel Burnes would go on and sell the 
bonds and pay the amount of the note.” 


On page 599 of Winston’s teetimony in answer to the 
question propounded to him, és follows : 


“State, Mr. Winston, from the knowledge you new have 
or had at the time, whether or not there was any agreement 
or understanding between you and Burnes other than that 
note was a bona fide one given to you without condition for 
your interest in these bonds as stated by you in your former 
deposition.” } | 

He answers clearly and distinctly: “The note was given to 
me for my interest in those bonds and was a bona fide note. 
At the time the note was given I told Col. Burnes that I 
ehould not expect him to pay it until he had a reasonable 
time to dispose of the Atchison bonds. 


He states further on the same page: “I know of no ac- 
counts between us, and as I have lately been advised from 
statements made by Col. Burnes, I cannot eee how any 
account could be stated against me, | 

Now if the court please, who is stating the truth abeut this 
note, and for what it was given and what was the under- 
standing ? 

Is that favorite expression of his true, that it was merely 
an estimate, a memorandum,a pretended note? This kind of 
deiense to his promissory note is an index to the character of 
ais views of obligation. He himself admits in his testimony 
that he zoi ibe bonds, that he collected the interest upon 
them for four years. 

On page 1294 of his own testimony he says: “I collected 
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the interest for four years.” On page 1318 of his testimony 
he was asked: “What did you do with them.” He answers: 

“I gave them to the parties to whom they belonged.” 

Further along in his same testimony he testifies distinctly 
that he had to give the note to Winston to get the bonds, he 
got them, he kept them, he keeps them still, and yet he at- 
tempts to adroitly repudiate his own promissory note, given 
for the consideration of those bonds, that he took at sixty 
cents on the dollar. It was not the estimated value but it 
was the estimate of the bonds at sixty eents on the dollar. 
Can there be any doubt on the record face of this case, that 
the defense of the want of consideration is an adroit attempt 
on the part of the defendant Burnes, a flimsy pretext, want- 
ing every element of sincerity and truth. That was the eon- 
clusion of the learned Judge below who tried the cause. Was 
he warranted in finding a verdict and entering judgment for 
the plaintiff. | | 

Let us see what hia own views of it were. He presented a 
bill in equity to Justice Miller, of this court, that he had no 
adequate remedy at law, that be could only defend in a court 
of equity. | 

The jearned Judge prevented a trial at law from the state- 
ments in his bill in equity, he alleging in that bill in sub- 
stance precisely what he set up as a defense to this action in 
his answer. He claimed in that bill that one’ Aller and 
George C. Campbell were interested in the note or the funds. 
The learned Judge, I quote from his opinion, from the brief 
of argument of the plaintiff in error. Afcer Judge Miller 
quotes the provisions of the bill. See pages 24 and 25. 
Judge Miller says: “To put all these doubtful questions of 
account between these parties, one of them having a two- 
fifth interest, and another a one-fifth interest for the West 
Leavenworth Co., for Mr. Burnes says he had one-fifth inter- 
est in trust for this company, when there was two-fifths held 
by Burnes and probably by Aller and Campbell and Win- 
ston. To put all that to a jury in that confused way is not 
the way to settle these things.” Further along on the same 
page Justice Millersays: -‘ At my suggestion yesterday Mr. 
Wineton, who had been put in and then stricken out, was con- 


tinued as a party. The bill goes on to say that in some way 
Mr. Aller and Campbell were interested in the partnership. 
If they have parted with their interest it ought to be stated 
and if they have an interest in the settlement 1t should be 
stated, for there must be a settlement ofthe contract to ascer- 
tain whether Mr. Burnes ought to pay anything on that 
note.” i 

Now the court will readily see another characteristic of this 
defense from the statement of the bill so doubtful that the 
learned Judge suggested its improvement. Yet he prevailed 
in keeping this ease away froma trial befcre Judge Miller. 
As soon as this wss accomplished he discontinued his bill. 
Burnes knew for he had taken the testimony of Campbell and 
it was on file at that very time, in which Campbell! distinetly 
swears that he had no interest in the Atchison contract, that 
he was promised an interest but never got any. 


I quote his testimony on this subject fully for without giv- 
ing the testimony it would be impossible for this court or apy 
court to uuderstand the character of this defense. On pages 
1135 and 1154 Campbell testifies as follows: 


Now Burnes was not ignorant or taken by surprise when 
he filed his bill in order to avoid atrial, for, on the 23d day 
of November, 1880, when this case came on for trial he made 
an affidavit for a eontinuance and set, out as follows: 

James W. Burnes, the above named defendant, being sworn 
says: 

See affidavit on continuance on page 11 of record. 

That he cannot safely gointo the trial of the above enti- 
tled cause at this term of court, because of the absence of 
George C. Campbell and Otis P. Glover, who are material 
witnessess for this defendant, and without whose testimony 
this defendant cannot safely go into trial of said cause That 
said witnesses both reside in the city of Chicago, in the State 
of Illinois. That said witnesses have not been subpoenaed 
nor their depositions taken in the above entitled cause, be- 
cause this affiant did not know of the testimony of said 
witnesses, nor of either of them, until on the eighteenth day 
of this present mcnth, and so since such information just came 
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to his knowledge, this affiant has not been able to procure the 
testimony of said witnesses, or of either of them. 


‘This affiant says he believes he can, and expects to, prove 
by the testimony of said witnesses and of each of them, that 
the note sued on in this petition, in the above entitled cause, 
was without cny consideration 

That at the time said note was given it was agrecd between 
this affiant, the maker, and F. H. Winston, the payee of said 
note, that said note was given to, and to be held by, said 
Winston, as a mere memorandum of the share or interest of 
said Winston in certain bonds of the city of Atchison, then 
surrendered by said Winston to this affiant in trust and with 
other property on a like trust. That such bonds and other 
property had been held by said Winston as trustee for him- 
self, this affiant, said Campbell and others.” Further on in 
his said affidavit he says: “This sffiant, said Winston, Camp- 
bell and others, were interested in the Atehison branch and 
these bonds.” 

Now was Henry M. Aller interested ? On page 620 Fred- 
erick H. Winston testifies, in answer to the following ques- 
tions, as follows: 

“Was Henry M. Aller interested in the Atchison — 
Branch ?” 

To which he answers as follows: ‘“iie was not.” 

Now it will require, I think, more iagenuity and ability 
than this plaintiff in error possesses (and whoever knows him 
knows it is great) to satisfy the court that his bill in equity 
or his several defences to this action to satisfy this or any 
other court that he is sincere or fair, or that any of his de- 
fenses are founded on fact except the one in which the de- 
fendant in error, Courtright, had committed the crime in re- 
lation to the contract he made with his counsel for compensa- 
tion. RBar ia 
He swears in his affidavit above quoted, that he expeeted to 
prove his defence by George C, Campbell and Glover, to 
wit: That the note was given without consideration. He 
says he only learned this on the 18th day of November, 1880. 
Now how could this be true, if Campbell had testified already 
that he had no interest, how could it be true if Burnes knew 
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that Campbell was his partner. The explanation is plain. 
He imposed upon the court this bill in equity to get rid of a 
trial. He abandoned it when it had served its purpose, for 
he knew the facts whenever they ¢-me to the notice of the 
court would expose the iniquity in this matter. Indeed in 
every part of this defense by this plaintiff in error, he appears 
to presume on so mixing the facts that the hollowness of his 
defense will not appear. But it may be said that this court 
has nothing to do but to inspect this record and pass upon it, 
and look only to errors apparent on the face of the record. 
While this we admit to be true, yet no tribunal, however 
great, no Judges, however profound, cau pase vpon a case or 
decide it intelligently without looking at the facts 

The plaintiff in error states in his brief of argument on 
page 20, this case, he says is a strong illustration of the 
wisdom of the rule, and says: Chis suit is for the collection 
of a claim procured without consideration by a threat of 
blackmail and the promise not to sue upon it by the attorney 
who prosecutes it under a champertous contract. | 

Now the effrontery of this statement made by this plaintiff 
in error through his counsel, is extraordinary in view of the 
testimony of Winston. See his testimony that the note was 
given to Mr. Courtright in settlement of matters between 
them, fairly given to him, that it was a bona fide note, that 
the settlement and the giver of the note on page 599 of 
Winston’s testimony says the note was a bona fide note given 
to him by Burnes, that he transferred the note to Mr. Court- 
right, he says’ I then believed ii was, and I did so transfer 
it. I have given the testimony of Winston in the 
history of this case, and in every line of it he testifies clearly 
to the bona fide absolute character of this note, and that he 
transferred it to Courtright in settlement of the matters be- 
tween them. That that amount was due to Courtright, that 
the transaction was fairly made and in good faith between 
himself and Mr. DeCamp, the sgent or attorney in fact of 
Mr. Courtright. 

Now if this testimony is true, and I challenge the plaintiff 
in error to produce one particle of evidence to controvert it, 
from any quarter watever, what must the court think of the 
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defense in this case when the defendan: wil], by his counsel, 
inject into a case matter that is absolutely untrue and 
without the color of evidence, true or false, to eupport it. 

The plaintiff in error appears to think that making up- 
founded and ivjurious charges against the defendant in error 
and his counsel that this kind of thing would answer his 
obligations upon his promissory note or take the seals off h's 
bond. | 

The only symptom of fact in these injurious charges are 
founded on this alleged illega! contract, made between the 
defendant in error in this case and his counsei in relation to 
his fees and compensation. 

In relation to this charge we hove only to say that there is 
scarcely a reputable lawyer in the Jand that has not taken a 
contingent fee, aided his client with means to bring his case 
fairly before the court, if his client was unable to do so 
When this thing is due honestly ard fairly in a meritorious 
case, we contend that it is not illegal and against good murals, 
but on the contrary is commendable when the purpose is fair 
aud no wrong is contemplated or intended. 

And now, if this verdict found by the learned District 
Judge is beyond the reach of any power to correet it, even 
thovgh it was wrong, then what is their left in this case, 

Did the court receive evidence that it should not have done 
under exceptions, or did it exclude legal and competent evi- 
dence that would and ought to bave produced a different 


verdict. If it did, it will be found in the learned Judge’s 


bill of exceptions. 
The trial of this case was had, and took place, commencing 


on the 3d day of November, and cone!uded on the 4th day of 
November, 1881, and taken under advisement by the court 
which will appear on page 28 of this record. Thereupon the 
court had it under advisement until the 9th day of January, 
1882, (see page 27 of this record) and on that day the de- 
fendant, by his attorney, files a mvtion for a new trial, and 
by consent has leave until next term to prepare bill of ex- 


ceptions. 
The bill of exceptions are as follows. Sec 28th page of 


record. 
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Be it remembered that,on the trial of this cause the de- 
fendant offered in evidence a copy of the books of Milton 
Courtright and of the Atchison Branch of the Chicago & 
Southwestern R R. Co., kept under the supervision of F. H. 
Winston as President of the C. & S. W. R. R. and trustee tor 
the contractors of the Atchison Branch, ard to read there- 
from accounts showing th2 amcunt paid to said Winston and 
plaintiff on account of the construction of the Atchison 
Branch for the purpose of showing that at the date of the 
note sued on said Winston and plaintiff had been paid more 
than their share of the profits arising from said contract. 

In connection therewith defendant introduced testimony 
showing that the original books were the books of Milton 
Courtright pertainvig to the construction of the C &. 5S. W. 
R. R. Co and the trustee of Milton Courtright. 

That the original of those books are in the possession of 
the Chicago R. I. & P. R. R. Co. at Chicago, successors of C. 
&S W.R R. That they were turned over to that company 
in 1872 by Winston, and that they are part of the records of 
that eorporation. 

To the introduction of the copies of said books plaintiff ob- 
jected because no effort has been made to obtain the original 
books, and in their absence the best evidence would be the 
testimony of the bookkeeper who made the originals. 

The court sustained the cbjeetions and refused to allow de- 
fendant to introduce the said copies of said books, and because 
they were irrelevant and immaterial. | 

‘The defendant then gave evidence tending to show that 
Winston, the payee and assignor of the note sued on, the 
plaintiff, defendant and one, Uampbell, were the contractors 
for the construction of the Chicago and Southwestern Rail- 
road as partners, and that Winston was entitled to an interest 
of (2-15) two-fifteenths in such contract. 

That the road was constructed in 1871. 

That Winston had charge of the execution of such contract 
and posession and control of the assets arising from such con- 
tract. That after the completion of said ro d in October, 
1872, Winston delivered to defendant forty bonds of the 
city of Atchison for one thousand dollars each, which had 
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heen received and were then held by him as part of the assets 
under such contract. That such bonds were delivered by 
Winston to and received by defendant as trustee for the par- 
ties in interest in sueh contract. 

That at the time these bonds were so delivered defendant 
gave to Winston the rote sued on. 

Plaintiff gave evidence tending to contradict the foregoing. 
evidence offered by defendant. | 

Defendant then offered Burnes as a witness and offered to 
show by his testimony that the note sued on when given was 
not intended by him, the naker, nor by Winston, the payee, 
as a promissory note, but was ouly intended and so given by 
him and received by Winston as a memorandum of the then 
estimate of the value of the estimated interest of Winston in 
the Atchison bonds then delivered as part of the profits of the 
aforesaid contract for the construction of the Atchison Branch 
to be accounted for cn asettlement between the partners to 
sach contract. 

To the giving of such evidence plaintiff objected, as irrele- 
vant and incompetent, and the court having received the evi- 
der ce, subject to the objection on final consideration, the ob. 


jections were sustained by the court and the evidence rejected. 


To which opinion of the court, in excluding such evidence, 
detendant at the time excepted. 

The plaintiffs gave evidence tending to contradict that of 
the defendant above stated. Detendant then gave evidence 
tending to show that the only consideration of the note sued 
o@ was the transfer by Winston to de‘endant of the interest 
of Winston in the Atchison bonds as part of the profits of the 
contract for the construction of the Atchison Branch. 

Defendant thereupon offered evidemce tending to show that 
upon asettiement of the partnership accounts between said 
Winston and his partners in the contract for the construction 
of said Atchisoa Branch, the said Winston would have had 
no iaterest in the profits of said contract, having received 
more than his share thereof prior to the giving of said note, 
which evidence was offered or tending to show that the con- 
sideration for such note had wholly failed. 

To all of which evidence so offered plaintiff objected as in- 
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competent .and irrelevant, and the court, having received the 
same subject to the objections, on final consideration, the ob- 


jections were sustained by the court, and all of such evidence 
excluded. 

To which opinion of the court in excludiag such evidence 
deiendant at the time excepted. 

The plaintiff offered evidence tending to contradict that of 
defendant last above stated. 

It appearing in evidence that this suit is prosecuted by 
George W. DeCamp, one of the attorneys for pleintiff, under 
an agreement, that said DeCamp shall pay all expeps:s inci- 
dent to the prosecution, and shall receive for his services 40° 
per cept. of the net proceeds collected from defendants The 
defendant moved the court on this account to dismiss this 
guit, but the court overruled the motion. 

To which opinion of the court the defendant at the time ex- 
cepted. | 

Aud thereupon atterwards on tho 9th day of January, 
1882, the court rendered judgment against the defendant for 
the sum ot $11,401 61 and evsts. 

‘To which opinion of the court of rendering judgment 
 gainst defendaut, defendant at the time excepted. 

Aud now asks that this bill of exceptions be signed, sealed 


and made a part of the record in this case. 


GEO. W. McCRARY, 
Circuit Judge. 


Now the court will observe that this case was tried and held 
under advisement until the 9th day of January, 1882, at 
which time he tound verdict and entered judgment upon it. 
He asks leave for time to prepare a bill of exceptions, to the 
vext term (See page 27 of record.) Onthe 27th of May, 
1882, the foregoing exceptions were certified by the court. 
(See page 28 of rresord for the exceptions. ) 

Now if the court please in regard to the evidence as set out 
in this bil] of exceptions, was the court mghét in finally re- 
jecting the evidence offered by the defendant as *hown in 
this bill? Could he do otherwise than overrule the excep- 
tions to the books? They were only copies. 
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The objection tothem was in these words: To the intro- 
duction of the copies of said book the plaintiff objected be- 
cause no effort has been made to obtain the original books, 
&e. | 

In their absence the best evidence would be the testimony 
of the book-keeper who made the originals. 

The next evidence that he gave was in relation, as the court 
will see, toshow that Winston, the payee, and assignor of the 
mote sued on, the plaintiff, the defendant and Campbell 
were the contractors for the construction of the Chicago and 
Southwestern Railroad as partners. 

I need not to quote the whole of this offer of evidence, it 
appears on page 29 of this record. 

It will be readily seen that this offer referred to would have 
no tendency whatever to support bis answer to the plaintiff’s 
complaint. 

The offer as made might and ought to have been excluded 
at once. It not only does not support his plea, but contra- 
dicts it. There is no allegation in his plea or defense suggest- 
tag anything touching the construction of the Chicago and 
Southwestern Railway. The evidence must have a tendency 
to support his plea or it must be rejected. 

The next portion of his offer is to show by Burnes, the de- 
fendant, that the note was not intended to be a promis- 
sory note but a mere memorandum of the estimated value of 
Winston’s interest in the Atchison bonds, then delivered 
as a part of the profits of the aforesaid contract for the eon- 
struction of the Atchison Branch, to be accounted for and 
settled between the parties | 

Now the court will observe that this evidence that was fiu- 
ally rejected by the court as it stands has not a tendency to 
support the matter set up io bis plea of defense. 

The plea is so involved, so obscure that it is impossible to 
see how this evidence could have supported it. In one por- 
tion of his plea he declares that the note was given for an es- 
timated value of Winston’s interest in the Atchison city bonds. 
Now it is difficult to see how the note could be without considera» 
tion and void, and yet be giyen for an interest of Winston in 
these bonds. How it eould be, in the language of said plea, 
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the share of said Winston onaccount of said bonds and settle- 
ment between said parties, is difficult to understand if the 
note is null and void. 

Now the last matter on the merits of this case on which I 
suppose the plaintiffin error relies, is what I understand he calls 
his second or third plea found on page 24 of this record. It 
is as follows : 

And this defendant says that said note was and is wholly 
without consideration and is null and void, and that said note 
is based upon and grew out cf transactions relating to the bus- 
iness of said partuers, that said: partners are interested in the 
same, ani are necessary parties to a suit rciating to said note, 
and the amount due upon said note if any, cannot be ascer- 
tained until a final settlement of said partnership, can be 
had. | | 
[n this portion of bis plea which as [ take it embodies his 
entire defense on the merits, we are at a loss to understand 
how the evidence that was received by the court aod finally 
excluded could have supported it. 

Re p-oposel to show.by Burnes that upon a settlement of 
accounts between said Winston and his partuers for ihe con- 
struction of the Atchison Braueh that said Winston would 
have no interest in the profits of said contract having received 
more than bis share thereof prior to the giving of said nv te. 

Now this evidence, if it had been held to be competent, it 
does not show, nor has it a tendeacy to show his defense as set 
out in his pleas as the court will plainly see in readivg bis 
defense His plea alleges distinctly that said note was and 
is woolly without consideration aud is nul and void, and yet 
ia the same plea he says that it was given on account of said 
partnership, aud that the amount due upun said note, if any 
cannot be ascertained until a tiaal settlement of said partner- 


ship eand be had. 

He distinci!y admits in this plea that it was based upon a 
good consideration, tu wit: Tae value of Winston’s interests 
in the partnership, and that the parties interested in the same 
are necessary parties to a suit relating to said note, and the 
‘amount due upon said note, if any, cannot be ascertained 
until a final settlement of said partnership can be had. 
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Now we submit that none of the evidence cflered by him 
and rejected by the court, would support this plea or tend to 
support it as it stood. He offered no other evidence, he did 
not propose, nor did he follow it with any other evidence. 

How a ncte could be nul! and void, and yet that the parties 
to a partnership would have to be made parties to a note, his 
individual promissory note and how they could be made euch 
parties, is a very perplexing question. 

How the amount due upon it would have to be ascertained by 
a final settlement of said partnership can be had is also quite 
as obscure and perplexing if it was null and void. 

It is true that he injects into this plea that the note is 
wholly without consideration and null and void, thus is a 
proposit'on that I think will require no Jess ingenuity than 
this adroit plaintiff in error possesses No other mind that 

we have ever met.do we believe competent to the task. There 
is no answer to it, except the answer he gets from the de- 
tendant in error’s cross-examination of the compensation he 
was to allow, or give to one of bis counsel for aiding him in 
collecting this note. 

If a promissory note given for value received, bank paper 
is to be figured out of existence by such machinery we will 
await with curiosity the reasoning that leads to such a 
conclusion, 

The truth is and stands out. boldly and clearly notwith- 
standing the ingenuity of the plaiatiffin error that the note 
in suit was given by Burnes to Win-ton for Atchison city 
bonds at about half their value withont condition or qualifi- 
cation except that Winston voluntarily said to him ( Burnes) 
that he should have a reasonable time to sell the bonds and 
pay the note. That the note was sold and delivered to Mr. 
Courtright in part consideration of a settlement between 
Courtright and Winston, without qualification as a bona fide 
note, and that the partnership matters if there were any had 
aothing whatever to do with it in any manner. 

That to obscure this p'ain statement of facts upon which 
Judge McCrary found for the plaintiff below and defen- 
dant in error, that these defenses set up are fancied and un- 
real is too plain for argument. 
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And we respectfully submit that this judgment ought to be 
affirmed on a simple inspection of this record. 
The defendant in error cites the following cases in support 
of the finding of the court below: 
11 Wallace, Smith vs. Sac. County, page 159. 
Dickinson vs. The Planter’s Bank, 16 Wallace, page 250. 
BRAINARD & DeCAMP. 


Attorneys for Defendant in Error. 
Ys. 
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THE MUTUAL LIFE INS. CO. OF N. Y. VS. JULIA ARMSTRONG, &c. 1 


1 Summons. 
COUNTY OF KINGs. | 
JULIA ARMSTRONG, as Administratrix of the Goods, Chattels, anid 
Credits of John M. Armstrong, deceased, Plaintiff, 
| | against 
Poe Morvan Lire Insurance Company or New York, Defendant. 


Trial to be had in the County of Kings. 


To the above-named defendant : 


You are hereby summoned to answer the complaint in this action, 
and to serve a copy of your answer on the plaintiff’s attorney within 
twenty days after the service of this summons, exclusive of the day 
of service, and in case of your failure to appear or answer, judgment 
will be taken against you by default for the relief demanded in the 
complaint. | 

Dated New York, March 25, 1880. 

| aes GEORGE M. Mack ELLAR, 

PUff's Att'y. 


P. O. address and office No. 154 Nassau street, New York. 
2 Supreme Court, County of Kings. 


JULIA ARMSTRONG, as Administratrix of the Goods, Chattels, and 
Credits of John M. Armstrong, Deceased, 
: against 
Toe Muruant Lire INsuRANCE ComMpANy oF NEw YorK. 


Trial to be had in the County of Kings. 


The plaintiff, on information and belief, complains : 

First. That during all the times hereinafter mentioned the de- 
fendant was, and now is, a corporation duly created and organized 
under and by virtue of the laws of the State of New York for the 
purpose of insuring lives. 

Second. That on or about the Sth day of December, 1877, at the 
city of Philadelphia, in the State of Pennsylvania, in consid- 
eration among other things of the payment then and there 
made of the sum of one hundred and thirty-eight dollars and 

sixty cents ($138.60), and of the payment of the like sum to be made 

at divers several times thereatter, the defendant. by its agents and 

otlicers duly authorized thereto, made and delivered to said John M. 

Armstrong its certain policy of insurance in writing, a copy of which 

is hereunto annexed, marked Exhibit A, and is made a part of this 

complaint, and thereby insured the life of said John M. Armstrong 
in and for the sum of ten thousand (10,000) dollars, payable after 
his death to his legal representatives. 

Third. That on or about the 25th day of January, 1878, at said 
city of Philadelphia, the said John M. Armstrong died, but not in 
consequence of a duel, or of the violation of law, or by disease, vio- 
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lence, or accident brought about by intoxication, or by self- 
4 destruction, voluntary or involuntary, or by any of the causes 
of death by said policy excepted from risk by the defendant. 

Fourth. That thereafter, and on or about the 25th day of March, 
1SSO0, at the city of New York, letters of administr: ition of the coods, 
chattels, and credits of the said John M. Armstrong, deceased, were 
duly issued and granted unto this plaintiff by the Honorable Delano 
©. Calvin, surrogate of the county of New York ; that this plaintiff 
was thereby duly appointed the administratrix of the goods, chat- 
tels, and credits of said John M. Armstrong, deceased, and that this 
plaintiff thereupon duly. qualified as such administratrix, and 
assumed and still continues in the duties of the office of such ad- 

miinistratrix, 
9 Fifth. That said John M. Armstrong and this plaintiff each 
duly fulfilled all the conditions of said policy and the insur- 
ance effected thereby on their part respectively. 

Sixth. That on or about the 25th day of January, 1879, this plain- 
tiff duly furnished and delivered to the defendant the certain notice 
and proofs of such death of the said John M. Armstrong, described 
in and require “<d by said: policy. 

Seventh. That this: plaintiff has dem: inded from the defendant 
the sum of nine thousand five hundred and eighty-four dollars and 
twenty cents (89,554.20), with mterest thereon from the 25th day of 
January, 1879, but that the defendant has not at any time paid to 

this plaintiff said last-named sum, nor any part thereof. 
() Wherefore this plaintiff demands judgment against the de- 
fendant for said sum of nine thousand five hundred and 
elghty-four dollars and twenty cents ($9,554.20), with interest there- 
on trom the 25th day of January, 1879, and the costs of this action. 

: GEORGE M. Mack ELLAR, 
Plaintifi’s Attorney, 
Tribune Building, New York. 


Ciry AND Country oF NEW YorK, 88: 


George M. Macheliar, being duly sworn, says: 
| cin the plaintiil 's aulorn Cy 1) this action. The foregoing COll- 
plaint is true to my own knowledge, except as to the matters therei Wn 


stated lo he alleged Ol) hibontaitions ana be lie f, and as to those hiat- 
ters I believe it to be true. 
The reason why this verification is not made by the plaintiff in 
this action are that the plaintiff? 3 is not within the county ot 
7 Richmond, which is the county where I reside, and is not 
within the county of New York, in which my office is, but 
Is, aS : al Informed and believe, in the ¢ itv of Phil adelphia, in the 
State of Pennsvivania, and that this action is founded on a written 
weonadtnt ‘hit for the pPavine nt of money only ; which said instrument 
IS WOW Th Wy Posse SSION. 
The sources of mV knowledge and the grounds of my belief are 
said instrument, the letters of administration in. said complaint 
mentioned, which are now in my possession, verified proofs of the 
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death of John M. Armstrong, and statements made to me in behalf 
of the plaintiff by persons cognizant of the facts stated in said eom- 
plaint. 

GEORGE M. Mack ELLAR. 


Sworn to before me, this 25th day of March, 1880. 
B. I. DOURAS, 
Notary Public, N. Y. Co. 


S Exhibit A, referred to in foregoing Complaint. 


Endorsement: No. 187427. Age, 41 years. Amount, $10,000. 
Quarter annual premium, $158.60. 


The Mutual Life Insurance Company of New York in consideration 
of theapplication for this policy of insurance, which is hereby referred 
to and made a part of this contract, and of each of the statements 
made therein, which, whether written by his own hand or not, every 
person accepting or acquiring any interest in this contract hereby 
adopts as his own,admits to be material and warrants to be full and 
true, and to be the only statements upon which this contract is made, 
and in further consideration of the payment of the sum of one 
hundred and thirty-eight dollars and sixty cents at the home office 
of the company, at the date hereof, to be evinced by the receipt of 

the company, and of the payment of the like sum, to be 
v made at the said office on or before the eighth day of Decem- 
| ber, Mareh, June, and September in every year during the 
continuance of this contract, does promise to pay to John M. Arm- 
strong, of Philadelphia, Penna., his assigns, on the eighth day of 
December, in the vear 1897, the sum of ten thousand dollars (any 
indebtedness to the company.on account of this contract to be first 
deducted therefrom,) at the office of the company, in the city of New 
York, or if he should die before that time, then to make said pay- 
ment to his legal representatives within sixty days after notice and 
the proofs hereinafter required of the death of said John M. Arm- 
strong shall have been furnished to the company at its said office, 
upon the following conditions : 

[. If any statement made in the application for this poliey be in 

any respect untrue, the consideration of this contract shall 
10 be deemed to have failed, and the company shall be without 
liability under it. | 

Express condition and agreement that the said party whose life 
is hereby insured shall always wear a suitable truss. : 

II. If any premium or instalment of premium on this policy shall 
not be paid when due the consideration of this contract shall be 
deemed to have failed and the company shall be released from la- 
bilitv, and the only evidence of payment shall be the receipt of the 
company signed by the president or secretary. 

III. If the said person upon whose death this policy matures shall 
die in consequence of a duel, or of the viotation of law, or by dis- 
ease, violence, or accident, brought about by intoxication, or shall 
impair his health by narcotics or alcoholic stimulants, or shall have 
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delirium tremens, or if without the written consent of the company, 


signed by the president or secretary thereof, he shall pass or remain 
| beyond the limits of residence, and travel, or shall personally 
1] engage in any of the occupations or employments which are 


specified on the back of this policy, the company shall be re- 
leased from all liability on account of this contract. 

IV. It is hereby declared and agreed the self-destruction of the 
person, whether voluntary or involuntary, whether he be sane or 
insane at the time, is nota risk assumed by the company in this 
contract, but in every such case the company will, upon demand 
made and the surrender of this policy, accompanied with satisfac- 
tory proofs of such death within sixty days after its occurrence, pay 


the net. reserve upon it held by the coinpany at the beginning of 


the year in which death occurs, calculated by the present legal 

standard of the State of New York, first deducting therefrom any 

indebtedness which shall have accrued to the company on account 
of this contraet. 


12 V. The contract between the parties hereto is completely 


set forth in this policy and the application therefor, taken to- 
gether, and none of its terms can be modified nor any forfeiture 
under it waived except by an agreement in writing signed by the 
president or secretary of the COMpany, whose authority for this pur- 
pose will not be delegated. And it is further declared and agreed 
that in case the obligation of the company under this contract be 
defeated by the failure of any of the considerations, or by the viola- 
tion of any of [the] covenants or conditions recited or referred to 
herein, all payments which shall have been made to the company 
on account of this contract shall be forfeited to the company. 
VI. The proofs of the death by which this contract matures shall 
be furnished to the company within one vear after such 
o death, and shall contain full and true answers, under oath 
to the questions In the company’s blanks for proats of death 
relating to the life, health, and death of the person in question, and 
shall imelude (1) a statement of the extent and character of each 
and every claimant's interest in the poliev ; (2) the statement of the 
physician or physicians, if more than one, who attended the de- 
ceased during his last illness or within a Vear previous; (5) the 
statement of a responsible householder acquainted with the de- 
ceased ; (4) the statement of the undertaker. If any of these state- 
ments be omitted the necessity of the omission must be established, 
and further proofs satisfactory to the company must be furnished, 
nor shall any suit against the company under this contract be 
brought or action commenced after one vear from the time when 
the right of action accrues; and, if any such action or suit be 
brought after that time, the lapse of time shall be conclusive evi- 
dence against the claim. 
14 VIL. The provisions and requirements printed by the 
company upon the back of: this poliev are hereby referred to 
and aceepted as part of this contract as fully as if they were re- 
cited at leneth over the signatures hereto attixed. 
In witness whereof, the said The Mutual Life Insurance Company 
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of New York has caused this policy to be signed by its president 
and secretary, at its office in the city of New York, the eighth day 
of December, A. D. one thousand eight hundred and seventy-seven. 
RICHARD W. McCURDY, 
} 7ce- Pre SU lent. 


ISAAC F. LLOYD, Sceretary. 
The following is printed on the back of this policy : 
Provisions and Requirements re ferred to im tli is Policy. 
Limits of residence and travel. 


The limits of travel and residence allowed under this contract in- 
— clude those parts of the settled limits of the United States 
15 and British possessions which lie between the parallels of 50° 
and 36° 30’ north latitude; also, that part ef Tennessee which 
lies east of the Tennessee river; also, those parts of Alabama, 
Georgia, South Carolina, and North Carolina which lie north of the 
parallel of 54° north latitude, and at the same time more than 100_ 
miles from the Atlantic coast ; also, places within fifty miles of At- 
lanta, Georgia; also, the settled limits of the United States which 
lie west of the meridian LOO° west longitude, and at the same time 
north of the parallel 52° north latitude; also, all the settled limits 
of the United States which lie west of the 109th meridian of west 
longitude, except Alaska; also after November Ist and before July 
Ist In any calendar vear those parts of the settled limits of the 
United States which he south of the parallel of 36° 30’ north lati- 
tude. 
Travel is permitted in first-class vessels by direct route along the 
coast of the United: States and the British North American 
16 possession, provided no part is entered not includedat the 
time in the limits above allowed for travel and residence. 
But travel and residence of the person at whose death this con- 
tract matures, bevond the above limits or at other seasons than are 
above stated, will release the company from all Hhabilitv under this 
contract. | 


Occupations and employments. 


The occupations and employments, engagement In which will re- 
lease the company from all liability under this contract, are blasting, 
mining, submarine labor, aeronaut travel and excursions, the man- 
ufacture, handling, or transportation of inflammable or explosive 
substances, service upon any railroad, steamboat, or other vessel or 
boat, military and naval service of every kind, whether as combat- 
ant or non-combatant, the militia in time of peace excepted. 


Provisions for payment of premiums—payment of premiums. 
All premiums are due at the office of the company, in the 
17 city of New York, at the date named in the pohev; but, at 
the pleasure of the company, suitable persons may be author- 
ized to receive such payments at other places, but only on the pro- 
duction of the companies receipt therefor, signed by the president 
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or secretary. No payment made to any person, except in exchange 
for such receipt, will be recognized by the company. 


Commencement of “sSUrance year and balance of year’s premium. 


All premiums are payable annually in advance. When the pre- 
mium is made payable in semi-annual or quarterly installments that 
part of the year’s premium, if any, which remains unpaid at the 
maturity of this contract shali be regarded as an indebtedness to 
the company on account of this contract, and shall be deducted 

from the amount of the claim, and if any such payment be 
1S not madeon or before the day it is due the company shall 

from that day be released from ail liability under this con- 
tract, and no credit for surplus accumulated upon this policy shall 
be deemed applicable to the payment of any premium unless the 
previous consent of the company be obtained in writing. 


Presumption of death. . 


No presumption ‘ot death shall Arise from disappearance until this 
policy shall have been maintamed in force by the payment of prem- 
1s throughout the expectation ot life ot the person Upotl whose 


death this contract matures, according to the company’s table of: 


mortality reconed from the date of, the policy. 
Assignments. 


This company will not take notice of any assignment of this policy 
until a duplicate or a certified COpPV thereof shall be delivered to the 
company at its principal office, and under no circumstances will the 

company assume any responsibility fer the validity of such 
I) assignment. Tfany ¢laim be made under an assignment, 
proof of interest to the extent of the claim will be required, 


Paid up msurance. 


After one pavinent at premiums for two full Vears the Company 
will, if requested, cid on the surrender of this pohey duly receipted, 
Issue another poli yon the life oft the person whose life is lsured 
by this policy, pavalyl us above provided, on which no further 
premium shall be required, and the amount of which shall equal 
the sum which the net reserve will purchase, increased by the re- 
versionary credits: for overpayvinents, al the time of exchange: Pro- 
vided, Appheation for said paid-up policy be made while this poliey 
Is In force, or within sixty days after. its lapse. an 

ISAAC I. LLOYD. Secretary. 


a... Know all men by these presents that I, William Mackellar, 

of the town of Northfield, County ot Richmond, and State oft 
New York, am are held and firmly bound unto The Mutual Life In- 
surance Company of New York in the sum of two hundred and fifty 
dollars, lawful mMoneVv of the United States of America, to be paid to 
the said The Mutual Life Insurance Company of New York or to 
its successors or assigns; for which payment, well and truly to be 
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made, I do bind myself, my heirs, executors, and administrators, 
firmly by these presents. 

Sealed with my seal, dated the eighth day of April, in the year 


-one thousand eight hundred and eighty. 


Whereas Julia Armstrong, administratrix of the goods, chattels, 
and credits of John M. Armstrong, deceased, has commenced an ac- 
tion in the supreme court of the State of New York against the said 

The Mutual Insurance Company of New York: 
2] Now, the cendition of the above obligation is such, that if 
the above-named William Maechkellar shall pay on demand 
all costs that may be awarded to the defendant in the said action, 
then the above obligation to be void; otherwise to remain in full 
force and virtue. 


WM. MacKELLAR. | [t. s.] 


Sealed and delivered in presence of— 
H. T. KETCHAM. 
Ciry AND County oF New YORK, 8s: 

William Mackellar, the surety in the within bond, being duly 
affirmed, savs: That he is a resident and frecholder in the State of 
New York and is worth five hundred dollars ever and above all debts, 
dues, demands, and encumbrances whatever, besides property ex- 
empt by law from execution. 

Affirmed before me, this 8th day of April, 1880. 

| H. T. KETCHAM, 
Notary Publie, Nings Co. 
Cert. filed in N. Y. Co. 


22 City AND County oF NEW YORK, ss. 

I hereby certify that before me personally came William Mae- 
Kellar, known to me to be the individual described in and who ex- 
ecuted the within bond, and severally acknowledged that he ex- 
ecuted the same. 

H. F. KETCHAM, 
ares Notary Public, Kings Co. 
Cert. filed in N. Y. Co. 


Notice of Appearance and De mand. 


t 
*- 
~~ 


New York Supreme Court, County of Kings. 


JutrA ARMSTRONG, as Administratrix of the Goods, Chattels, and 
Credits of John M. Armstrong, Deceased, 
against 
THe Mutrvuar Lire INsurRANCE ComMpANy oF NEW YOorK. 


Please to take notice that we are retained by and appear for the 
Mutual Life Insurance Company of New York, the defendant in this 
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action, and demand that all papers in said action be served on us at 
our office, No. 52 Wall street, New York city. 

Dated New York, April 14, 1550. 

Yours, &e., EVARTS, SOUTHMAYD & CHOA'TE, 
. : Attorneys for Defendant. 

Office address, No. 52 Wall street; Post office address, New York 
city. 

To George M. Mackellar, Eesq., attorney for pPtf. 

24 | Affidavit of Merits. 
N. Y. Supreme Court, Kings County. 
Junta Armstrrona, as Administratrix of the Goods, Chattels, and 
Credits of John M. Armstrong, Deceased, 
é against ; , 7 
The Mercan Lire INsuRANCE CoMPANY OF NEW YORK. 
Ciry AND Country OF NEW YORK, ss: 

IS. Winston, of said city, being duly sworn, deposes and says: 
That he is president of the defendant in the above-entitled action ; 
that he has fully and fairly stated the case in the above action to 
Joseph IL. Choate, Esq., defendant’s counsel in this action, who resides 
in the said city of New York; and that defendant has a good and 
substantial defence upon the merits thereof, as he is advised by said 
counse! after such statement made as aforesaid, and verily believes it 
to be true. 

F. S. WINSTON, Pr. 

Sworn to before me, this 15th day of April, 1880. 


WILLIAM G. DAVIS, 
Notary Public. 


bo 
t 


» To the honorable the supreme court of the State of New 
York in and for the county of Kings: 

The petition of The Mutual Life Insurance Company of New 

York, a corporation created and organized under and by virtue of 

the Jaws of the State of New York, respectfully showeth : 

That heretofore and on or about the twenty-fifth day of March, 
ISSO, a suit of a civil nature at law was brought in this court by 
Julia Armstrong, as administratrix of the goods, chattels, and 
credits of John M. Armstrong, deceased, as plaintiff, against your 
petitioner, as defendant; that the said Julia Armstrong, at the time 
of the commencement of said suit, was, and has ever since been, 
and now is, citizen of, and resident in, the State of Pennsylvania, 
residing in the city of Philadelphia, in said State, and that John M. 

Armstrong, the intestate of said Julia Armstrong and. the 
26 person mentioned in the complaint and the copy. of the 

alleged policy of insurance annexed to said complaint, was, 
at and for tive vears prior to the time of his death, a citizen of, and 
resident in, said State of Pennsylvania, at Philadelphia, in said 
State; that your petitioner, at the time of the commencement of 
said suit, was, and has ever since been, and now ts, a corporation 
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created and existing under and by virtue of the laws of the State of 
New York, and a citizen of, and resident in, said State of New York, 
having its principal office or place of business in the city of New 
York ; that said suit was brought for the recovery by the plaintiff 
against vour petitioner of the sum of nine thousand five hundred 
and eighty-four dollars and twenty cents, with interest thereon from 
the twenty-fifth day of January, 1879, and the costs of this action, 

as stated and set forth in the complaint therein; that your 
27 petitioner denies any liability for the said sum or any part 

thereof; that the said suit is a suit of a civil nature at law, 
in which there is a controversy between citizens of different States, 
to wit, between a citizen of the State of Pennsylvania and a citizen 
of the State of New York, and that the matter in dispute in said 
suit exceeds, exclusive of costs, the sum or value of five hundred 
dollars; that there has been no trial of said suit, nor any term at 
which the same could be tried, but that the time of your petitioner 
to answer the complaint in said suit is still unexpired, and that the 
said suit is still pending, undetermined in this court. 

Wherefore your petitioner prays for the removal of said suit into 
the circuit court of the United States, to be held in the district where 
such suit is pending, to wit, into the cireuit court of the United 
‘States for the eastern district of New York, in the second circuit, 

and makes and files with this petition a bond with good 
28 and sufficient surety for its entering In such circuit court, on 
the first day of its next session, a copy of the record in said 
suit, and for paying all costs that may be awarded by the said cir- 
cuit court if said court shall hold that said suit was wrongfully or 
improperly removed thereto, and also for its there appearing and 
entering special bail in such suit, if special bail was originally requi- 
site therein. 
_ And your petitioner prays this honorable court to accept said peti- 
tion and bond, and proceed no further in such suit. And your 
petitioner will ever pray, «e. 


(S'e'd) | kK. S. WINSTON, Pres't. 
(S‘o'd) } ISAAC F. LLOYD, Sec’y. 
| Corporate seal. ] 
City AND County or New YorK, 
29 I’. S. Winston, of said city, “eo ing duly sworn, deposes and 


says: That he is the preside nt of the Mutual Life Insurance 
Company of New York, the petitioner described in, and which has 
executed the foregoing petition ; that he has read the said petition 
and knows the contents thereof, and that the same is true of his own 
knowle dge, except as to the matters therein stated to be alle ged upon 
information and belief, and that as to those matters he be lie ‘ves it to 
be true. And further saith not. 
(S'g'd) KF. S. WINSTON. 
Sworn to before me, this 15th day of NXpril, ISSO. 
WILLIAM G. DAVIES, 
Notary Public, o4. 
[ Notarial sent. ] 
J— 447 


‘i \ riRY INSURANCE CO. OF N, ¥: 


(| Know a v these presents that we, The Mutual Life 

insuran e Company of New York, as principal, and F. S. 
Winston and George H Sa both of New York city, as sure- 
ties, are held and tirmly bound unto Julia Armstrong, as adminis- 


rratrix of the goods. chattels, and credits of John M. Armstrong, 
deceased. her successors and assigns, in the sum of one thousand 
dollars, lawful money ot the United States, to be paid to the said 
Julia Armstrong, administratrix as aforesaid, her successors or as- 
signs ; for which payment, well and truly to be made, we bind our- 
selves, our successors, heirs, executors, and administrators, jointly 
and severally by these ) resents. 
Sealed with our seals this thirteenth day of . \pril, One thousand 
eight hundred oe elghty. 
Whereas the above-named Julia Armstrong, as administratrix of 
the goods, chattels, and credits of John M. Armstrong, de- 
ol ceased, lias heretofore and on or about the twenty-fifth day of 
Marcel, 1880, brought a suit, of a civil nature at law, in ‘the 
supreme court of-the State of New York, in and for the county of 
Kings, against the said The Mutual Life Insurance Company of New 
York, which suit is still pending and undetermined ; 
And whereas the said The Mutual Life Insurance Company of 
New York intends, simultaneously with the filing of this bond, to 
file its petition in the said suit in-such State court for the removal 
of sueh suit into the circuit court of the United States to be held im 
the district where such suit is pending, to wit, the circuit court of 
the United States for the eastern district of New York in the second 
circuit, according to the provisions of the aets of Congress in that 
behalf 
Now, therefore, the condition of this obligation is such that if the 
said petitioner, The Mutaal Life Insuranee Company of New 
oe York, shall enter in the said cireuit court of the United States 
‘for said eastern district of New York, on the first day of its 
next session, a copy of the record in such suit, and shall pay all 
COSTS that may he awarded by the said eircult eourt if said eourt 
shall hold that such suit was wrongfully or improperly removed 
thereto, and shall also there appear and enter special bail in such 
suit ft special bail was originally requisite therein, then the above 
obligation shall be void, in at shall otherwise remain in full foree and 
virtue. 


iS. WINSTON.  fspan. 
GEORGE H. ANDREWS. [srat. 


Yr. S. WINSTON, Pr. 
ISAAC LLOYD, See’y. 
[Corp if , 
t j 
In presence of 
City AND County or New York, ss: 
I, William G. Davies, a notary public in and for the said city and 
county of New York, in the State ie New York, duly commissioned 
and sworn and dwe! pr oan ate city, do hereby certify that 


Vs. JULIA ARMSTRONG, ADMINISTRATRIX, &¢. 11 


30 on this thirteenth day of April,in the year one thusand eight 

hundred and eighty, before me, personally came F. S. Win- 
ston, of said city, the preside nt of the Mutual Life Insurance Com- 
pany of New York, with whom I am personally acquainted, who, 
being by me duly sworn, did depose and say: That he was the pres- 
ident of the said company ; that he knew the corporate seal of 
said company; that the seal aftixed to the foregoing instrument was 
such corporate seal; that it was so affixed thereto by order and di- 
rection of the board of directors of the said company, and that he 
thereupon, by the like order and direction, subseribed his name 
thereto as such. 

In witness whereof, I have hereunto set my hand an affixed my 
official seal, at the city of New York, this thirteenth day of April, 
one thousand eight hundred and eighty. 

WILLIAM G. DAVIES, 
: Notary Public, 54. 
[ Notarial seal. ] 
od Ciry AND County oF NEW YORK, ss: 

FS. Winston, one of the obligors named in the foregoing obliga- 
tion, being duly sworn, deposes and says: That he resides at No. 18 
West 5lst street, New Y ork city, in the State of New York; that he 
is a freeholder in said St: ite; that he is-worth the sum of two thou- 
sand dollars over and above all his debts and liabilities which he 
owes or has incurred, and exclusive of property exempt by law 


from levy and sale under an execution. And further saith not. 
F. S. WINSTON. 


Sworn to before me, this 15th day of April, 1880. 
WILLIAM G. DAVIES, 
Notary Public. D 7 
[ Notarial seal. ] 
City AND County oF NEw YORK, 88s: 
George H. Andrews, one of the obligors named in the foregoing ob- 
ligation, being duly sworn, deposes and says: That he resides at No. 151 
Second ave., New York city, in the State of New York ; that 
50 he is a freeholder in said State; that he is worth the sum of 
two thousand dollars over and above all the debts and liabil- 
ities Which he owes or has incurred, and exclusive of property ex- 
empt by law from levy and sale under an execution. And further 
saith not. 


GEO. H. ANDREWS 


Sworn to before me, this 13th di ay ot April, LSSQ. 
WILLIAM G. DAVIES 
Notary Public, dA. 
[ Notarial seal. | 


Ciry AND County oF New YORK, ss: 


On this thirteenth day of April, eighteen hundred and eighty, 
before me personally came and appeared F. 5. Winston and George 
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HH. Andrews, above named, known to me to be the Sable persons de- 
scribed in and who executed the foregoing instrument, and acknowl- 
edged to me.that they executed the same. 

[1 witness whereof, | have hereunto set my hand and seal 
3b this thirteenth day ot April, 1SS0. 

| | WILLIAM G. DAVIES, 
Notary Publie. 
[ Notarial seal. | 


Sy) Ata special term of the supreme court of the State of New 

‘York for the county of Kings, held-at the court-house, in the 
city of Brooklyn, on the 14th day of April, eighteen hundred and 
elghity. : 


Present: Hon. FE. Cooke, justice. 


Junta ARMSTRONG, as Administratrix of the Goods, Chattels, and 
Credits of John M. Armstrong, Deceased, 
against 
Toe Mourcan Lire Insurance Company or NEw YorK. 


Upon the summons and complaint in the above-entitled action, 
anil thie petition. of the defendant 1) sid action for the removal 
thereof Into the United States clreult court for the eastern district of 

New York, which petition was this day presented to and filed 
OS ‘in this court, and the bond of said defendant as principal and 

IS. Winston and George Hl. Andrews as sureties, which: said 
bond was this day presented to and file@ in this court with said peti- 
tion, and upon the affidavit of merits and the affidavit of A. W. 
Mvarts, hereunto annexed. | 

Let the plaintiff or her attorney in said, action shew cause before 
this Court, ata special term thereof, tobe held in the court-rooms ot 
sic eourt. the city of Brooklyn. on the > 4th, day ot April, ISSO, iit 
ben o cloek 1 the forenoon oft thysat dayv.or ‘1S soon thereafter aus COU 
se] Cull be heard, whiv the praver of sald petition should lot be 
eranted, and win the said defendant should hot have such other and 
further order or reiiet in the premises as may be proper, 

And | do furth ord thist the time of the said defendant tO ali- 
swer the complain of thr plaiatitt 12) sad action be, and the “Me 

IS hereby, extended until Ted) davs after the Service Upon the 
73S) aAlLornes for said defendant of the order which nia he Che- 

tered Upon the decision of the application to be made under 
this order. 

Service of this order Oh or before the loth day of April shall be 
sufficient service thereof. , | 

E. COOKE, J. 


It) N.Y. Supreme Court, Kings County. 
JULIA ARMSTRONG. tis Admiinistratrix of the Croods. (‘hattels. aha 
Credits of Jolin MI. Armstrong, deceased, 
against - 
Toe Murua Lire Ixsurnaxnce Company or New York. 
City AND CouNTY OF NeW YorkK. ss: 
A.W. Evarts, being duly sworn, deposes and says: That he is one 
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of the attorneys for the defendant in the above-entitled action; that 
the summons and a copy of the complaint in said action were served 
upon the defendant on the 25th day of March, 18S0; that the time 
of the defendant to answer the said complaint has not yet expired, 
but will expire on the 14th day of April, 1880, and that no exten- 
sion of such time has been granted by stipulation or order ; 
4] that the defendant is about filing a petition for the remoyal 
of said action inte the United States circuit court for the east- 
ern district of New York and desires an extension of the time to 
answer until after the determination of its application for such re- 
moval; that there is not sufficient time to give eight days’ notice of 
a motion to remove before the defendant’s time to answer eXpires ; 
for which reason an order to show cause is asked for to shorten the 
time of such notice. , 
And deponent further says that no application has been made to 
any other judge for the order to be applied for in this affidavit. 


A. W. EVARTS. 


Sworn to before me this 4th day of April, 1SS0. 
WM. CARY SANGER, 
Notary Public. Kings County, with Cert. in N.Y. Co. 


12 Ata special’ term of the supreme court of the State of New 
York for the county of Kings, held at the court-house, in the 
city of Brooklyn, on the twenty-fourth day of April, eighteen bun- 
dred and eighty. . 
Present: Hon. Erastus Cooke, justice. 


JuntiA ARMSTRONG, as Admiunistratmx of the Goods, Chattels, and 
Credits of John M. Armstrong, deceased, 
against 
THe Muruart Lire [NsurANCE Company or New York. 


Upon reading and filing a copy of the complaint in this action 
and a notice of appearance on behalf of the defendant therein, and 
the petition of the said defendant, The Mutual Life Insuranee Com- 

pany of New York, praying for the removal of said suit Into 
45 the circuit court of the United States to be held in the dis- 

trict in which such suit is pending, to wit, into the circuit 
court of the United States for the eastern district of New York, in 
the second circuit, pursuant to the acts of Congress of the United 
States in such case made and provided ; and it duly appearing by 
the said petition, and also by the said complaint herein, to the satis- 
faction of this court that the present suit is a suit of acivil nature at 
law, and was brought in this court by the said Juha Armstrong, as 
admiunistratrix of the goods, chattels, and credits of John M. Arm- 
strong, deceased, who at the tinie of the commencement thereof was, 
and has ever since been, and now is,a citizen of and resident In the 
State of Pennsylvania, as plaintiff, against the said The Mutual Life 
Insurance Company of New York, which was at the commence- 

ment of said suit. and has ever since been, and now is, a 
1 corporation created and organized under the laws of the State 
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of New York, and a citizen of and resident in the said State 
of New York, and that John M. Armstrong, named in said complaint 
and in the alleged policy of insurance annexed thereto, was, at and 
for five years prior to his death, a citizen of the State of Pennsylvania 
and a resident of Philadelphia, in that State; and it further ap- 
pearing to the satisfaction of the court, as aforesaid, that the matter 
in dispute in said suit exceeds, exclusive of costs, the sum or value 
of five hundred dollars, and that it is a suit in which there is a con- 
troversy between citizens of different States, to wit, between a citizen 
of the State of Pennsvivania anda citizen of the State of New York, 
and that there has been no trial of sald -ult nor any terms at which 

f he same could be tried : and fhe sri pet Itioner having 


Le) made and filed with said petition a bond. with good and sufh- 
Gient surety, for its entering in said circuit Court on the first 
day of its next session a copy of the record in such suit, and for pay- 


ng all costs that ray be awarded by the said cireuit court if said 
court shall hiold that such suit was wrongfully or improperly re- 
moved thereto, and also for its thre re appearing and entering special 
bail in such suit if special bail was originally requisite therein, such 
bond. being cl bond executed by sald petitioner cs principal and I. 
S. Winston and George Hl. Andrews as sureties, which is duly ap- 
proved ana filed: anal Upon reading tlic affidavit of merits Ol) file 
herein, and upon reading and filing the order to show cause herein, 
bearing date the fourteenth day of April, 1880, and the afhidavit of 

A. W. Evarts thereto annexed, and due proot of the service 
bf) Upon the plaintiff's attorneys of copics of the above-mentioned 

petition, bond, affidavit, and order to show cause, and after: 
hearmeg counsel on behalf of said petitioner: Now, Upot motion of 
lvarts, Southmavd & Choate, atrorneyvs tor the said petitioner, it 1s 
ordered thisat the said pet itionoaned bond be, and the same are hereby, 
accepted by this COUT, ana threat th, IS Court will proceed ho further iN 
said suit. 

And it is further ordered that the said cause be, and the same ts 
hereby, and by the proceedings aforesaid, removed into the cireult 
court of the United States for the eastern district of New York, in 
the second eireult 


STATE OF New York... 
County of Ninas. } 


ervey « 


I, Charles B. Mlliott. clerk of the COURLY of Kk Ines, and clerk of 
the supreme court of the State of New York in and tor said county 
(said court being a court of record), do hereby certitv that | 
47 have compared the annexed with the original summons, com- 
plaint, notice of appearance, atlidavit of merits, petition, bonds, 
affidavit, & order to show cause, & order removing cause to circuit 
court of the United States, tiled in my office, and that the same are 
true transcripts thereof and of the whole of such original records. 
ln testimony whereof, L have hereunto set my hand and affixed 
the seal of sard COUNTY and court, this 26 dav of April, TSSO. 
| CHAS. Bb. ELLIOTT, Clers. 


| Wings LO. seul, ] 
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Endorsed: Supreme court, Kings county. Julia Armstrong, as 
administratrix, vs. The Mutual Life Insurance Company of New 
York. Copy of record. Filed in the oftice of the clerk of the United 
States circuit court for the eastern district of New York this 5th day 
of May, A. D. 1880. ) 


4S - Rule on Removal. Dated May 5, 1880. 
United States Cireuit Court, Eastern District of New York. 


JULIA ARMsTRONG, as Admuinistratrix, &e., 
against 
THe MutruaL Lire INSURANCE Co. 


Ivarts, Southmayd & Choate, defendant's att’vs. 

This cause having been originally brought in the supreme court 
of the State of New York in and for the county of Kings, and hay- 
Ing been removed into this court on the application of the defendant, 
and the defendant having this day duly filed herein a copy of the 
record in said supreme court, duly certified by the clerk thereof, 
and said defendant having appeared in this court by Evarts, South- 
Mmavo & Choate, its attorneys: Now, Upon motion of said attorneys, 
it is ordered that this cause do proceed in this court as if the same 
had been originally brought and commenced therein, and that the 
appearance of said defendant by its said attorneys is hereby noted 
and entered. 3 


49) United States Cireuit Court for the Eastern Dhistriet of New: 
York. | 
JutrA ARMSTRONG, as Administratrix of the Goods, Chattels, and 
Credits of John M. Armstrong, deceased, 
against 
THe Murvar Lire Insurance Company OF NEW York. 
To B. Lincoln Benedict, Esqr., clerk of the U. S. cireuit court for 
the eastern district of New York. 

Str: Please take notice that we are retained by the defendant in 
the above-entitled action and enter our appearance as its attorneys 
there. 

New York, May 5th, 1850. 

Yours, Xe., ! 
EVARTS, SOUTHMAYD & CHOATE, 
Defendant's Att ys, Hy? Wall Street, N iD York: City. 


Endorsed: Notice of appearance. Filed May 5, 1880. 


50 In the Circuit Court of the United States for the Eastern 
District of New York. 


Tue Metruat Lire INSURANCE COMPANY OF New YORK 
: ads. 
JurtA ARMSTRONG as Administratrix of the Goods, Chattels, and 
Credits of John M. Armstrong, deceased. 


The Mutual Life Insurance Compainy of New York, the defendant 
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in the above-entitled action, by Evarts, Southmayd & Choate, its 
attorneys therein, aiswer the complaint as follows: 

First. The said defendant admits the making by it, at or about 
the time in that behalf stated in the complaint, of a certain poliey 
of insurance, of which Exhibit A to said complaint annexed pur- 
ports to be a copy.; but it demands the production of said original 
policy upon the trial hereof, and craves leave to refer to the same 

When produced as part of this its answer; and it denies all the 
oO] allegations of the complaint as to the tenor and effect of said 

policy, so far as the same may vary or depart from the con- 
tents of said policy when produced. 

The said defendant denies that the said policy was made or de- 
livered to the said John M. Armstrong or that the said John M. 
Armstrong ever lad any title or interest therein, or that the consid- 
eration in said policy mentioned, or any consideration for said 
insurance was received by the said company from said Armstrong, 
yy from ahy one On his behalf. 

The said defendant has no knowledge nor information sufficient 
to form a belief as to the alleged death of the said John M. Arm- 
strong, or the manner or cause thereof, and it therefore denies the 
allegations in that behalf in the said complaint contained. 

The said defendant has no knowledge nor information sufficient 

to form a belief as to the issuing of letters of administra- 
o2 tion to the plaintiff upon the goods, chattels, and credits of 

the said Armstrong, or as to her qualifying or acting as such 
admiuinistratrix, and it therefore denies the allegations of the com- 
plaint in that behalf, 

The defendant denies that the sited ait sad polic v have been. 
fulfilled by the said Armstrong or by the plaintiff, and it denies 
that the notice and proots of death and taterest by sid policy 1. 
quired have been furnished or ce a to it, or that the plaintiff 


has ever furnished any such proots, or that any such proofs or any 
| 

proof have been prese nt . or furnished to the defendant within one 

vear after the dest! (}} C person insured, as by sad policy required, 


and that any a aie \\ ar atever was effected by said policy, or that 
the same had any effect or validity whatever. 

Second, And tor a further defence the said defendant alleges, upon 
Information and belief: 

That shortly prior to the making of said policy by the de- 
fendant, and on or about the 4th day of December, 1877, one 
Benjamin Hunter, being or pretending to be a creditor of the 
said Joli M. Armstrong, with intent to cheat and defraud this de- 
fendant by procuring the said policy of insurance upon the life of 
said Armstrong to be issued, and by then causing or procuring the 
death of said Armstrong by felonious mmeans aftersuch Insurance 
should be effected or procured, and by collecting from this defendant 
and realizing upon account of such death soaccomplished the amount 
of said policy, which intent he wholly concealed from this defend- 
ant, made application to this defendant for insurance upon. the life 
of said Armstrong for the amount stated in said policy to be issued 
to him as a creditor of said’ Armstrong, and thereupon the said 
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Hunter presented to said defendant the said Armstrong as the per- 
son upon whose life said insurance was ap plied” for and re- 
ot quested by him, and the said application having been accepted 
and the risk ap proved after the usual medical ex xamination, the 
said Hunter, in pursuance of his fraudulent intent aforesaid, requested 
of the defendant that the premiums upon said policy might be 
made payable quarterly, and that the said poliev being made in 
manner and form as upon its face appears, and being simult: neously 
with the issue thereof assigned by the said Armstrong to him, should 
be issued and delivered to him by the defendant upon the payment 
by him of the first quarter’s premium due thereon; that thereupon, 
at the request of said Hunter, this defendant made out the said 
policy, and simultaneously with the issue and delivery thereof the 
said Armstrong, by the procurement and at the request of said Hun- 
ter, executed and attached to said policy an assignment in writing to 
suid Hunterof all hisright, title,and interest therein, which was 
5D detivered to said Hunter with said policy, and thereupon, the 
said Hunter paving to this defendant the first quarter’s premium 
upon said policy, the said policy was issued and delivered by the 
said company to the said Hunter as the only party entitled thereto 
or having any interest therein; that the said Armstrong neither had 
nor intended to have any right, title, or interest in said policy from 
the time of the making and issue thereof, and that all his acts and 
doings in reference to the said insurance’ and preliminary to the 
making and issuing of said policy were all done on behalf and 
for the benefit and by the procurement of said Hunter, and not on 
his own behalf. Bre 7 

That, as the defendant is informed and believes, the said Hunter, 

with similar intent to cheat and defraud certain other life insurance 

companies by the same fraudulent and felonious means, to 
D6 wit, The Provident Life Insurance Company of Philadelphia 

and The Manhattan Life Insurance Company of New York, 
did, at or about the same time, apply to the said companies, respect- 
ively, for insurance. upon the life of said Armstrong, and procured 
polici ies on said life to be issued in like manner to him as assignee, 
and did receive the same from the said companies, respective ly, and 
pay the premiums thereon, said policies being in the one of said com- 
panies for the sum of ten thousand dollars and in the other for the 
sum of six thousand dollars. 

And this defendant, upon information and belief, alleges the fact 
to be that all of the acts and doings of the said Hunter in the prem- 
ises, and particularly in applying for and procuring the said policy 
in the complaint mentioned to be made and issued to him as as- 

signee, were, and each of them was, done and committed in 

ay) pursuance and execution of a wicked and fraudulent scheme 

and design on his part, which he wholly concealed from this 

defend: run, to cheat and defraud this defendant by procuring said 

pohiey, by feloniously causing or procuring said Armstrong's death, 

and thereby and. thereupon collecting and realizing the amount of 
said insurance. 

- And this defe ndant, upon information and belief, alleges that after 
o-—4A7 
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the making and issuing of the said policies, and in further pursu- 
ance of the said fraudulent scheme and intent, the said Hunter, 
then being the holder and owner of all said policies, did feloniously 
cause and procure the said Armstrong to be murdered at Camden, 
in the State of New Jersey, which is the alleged death of said Arm- 
strong in the complaint referred to. And that afterwards. and be- 
fore the commencement of this action, the said Hunter was indicted 

for the said murder in the supreme court of the State of 
5S New Jersey, and was upon such indietment convicted of the 

murder of said Armstrong, and sentenced to be hanged there- 
for, and was hanged accordingly, and that at the time of his death 
the said Benjamin Hunter held the said policy, and neither said 
plaintiff nor any other person had or claimed to have any interest 
therein or claim thereon. 

And this defendant alleges and claims that by reason of the mat- 
ters hereinbefore set forth the said policy was void in its Inception 
and had no legal effect or validity in the hands of said Benjamin 
Hunter or of any other party soever, and this defendant claims 
and demands that it may be adjudged that the said policy was 
fraudulently procured’to be issued and is and ever has been void 
and of no effect, and that the same be surrendered by the plaintiff 

, to the defendant to be eancelled. 

59) Third. And fora further and separate defense the defend- 
ant, upon information and belief, alleges : | 

That the plaintiff as not the owner and holder of the policy in 
the complaint mentioned, or entitled to any moneys which might 
or may be due thereon, or to maintain any action thereon. 

That the said policy was issued and delivered by this defendant 
to the said Benjamin Tlunter under the cireumstances in the second 
defence herein set forth, to which the defendant begs leave here 
again to refer as a part of this separate defense in the same manner 
and with like effect as if the same were here again specifically re- 
peated. “Phat the said Benjamin Hunter and no other person held 
the said policy at the time of his death; that no claim can or could 
be made thereon, except through or under the said Benjamin Hun- 

ter, and the said Benjamin Hunter and all persons claiming 
60) said policy or the moneys alleged to be due thereon, by, 

through, or under him, are barred and precluded from any 
right of recovery thereon by reason of the matters in the said second 
defense herein set forth, 

Wherefore the defendant demands the judg. of the court that the 
sard policy be declared and adjudged void and be surrendered for 
cancellation, and that the complaint be dismissed and the defendant 
recover Hs costs herein. , 3 

EVARTS, SOUTHMAYD & CHOATE, ' 
Defendant's Attorneys. 
Ciry AND CounTy OF New York, ) 

Nouthern District of New York, ( vides 

Frederick S. Winston, of said city, being duly sworn, deposeth 
and saith: That he is the president of the Mutual Life insurance 
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Company of New York, the defendant in the foregoing answer 
named; that he has read said answer and knows the contents 
6] thereof, and that the same are true of his own knowledge, ex- 
cept as to those matters which are therein stated to be alleged 
upon information and belief, and as to those matters he. believes it 
to be true. And further saith not. 


I. S. WINSTON, Pr. 


Sworn to before me, this 12th day of July, 1880. 
GEO. F. DEMAREST, 
Notary Public, Kings Co. 
Cert. filed in N. Y. Co. 


Endorsed: Answer. Filed July 17, 1880. 


62 At a stated term of the United States circuit court in and 
for the eastern distriet of New York, held at chambers thereof 
at the court-house, in the city of Brooklyn, on the 15th day of Feb- 
ruary, LSS1. 
Present: Hon. Charles L. Benedict, judge. 


JULIA ARMSTRONG, as Administratrix of the Goods, Chattels, and 
| Credits of John M. Armstrong, Deceased, 
against 
THe Murvan Lire INsuRANCE ComMpANY OF NEW YorK. 


On the annexed consent it is ordered that Herbert T. Ketcham, 
Isq., be, and he is hereby, substituted as the plaintiff’s attorney in 
this action. 

CHAS. L. BENEDICT. 


Endorsed: Order of substitution. Filed February 15, 1881. 
63 United States Cireuit Court, Eastern District of New York. 


Jutta ARMsTRONG, as Administratrix, &e., of John M. Armstrong, 
Deceased, 
against 
Tut Murvuan Lite [INSURANCE COMPANY OF NEW YORK. 


I hereby consent that Herbert T. Ketcham, Iesq., attorney & coun- 
sellor at law, be substituted In my place as attorney for the plaintiff 
in the above-entitled action. 

New York, January 17th, ISS1. 

. GEORGE M. MackKELLAR, 
Plaintiff's Attorney. 


Endorsed: Consent of substitution. Filed February 15, 1851. 


64 Ata stated term of the circuit court of the United States in 

and for the eastern district of New York, held at the cham- 

bers of said court in the United States court building, in the city of 

Brooklyn, State of New York, in said district, on the thirteenth day 
of November, ISS1. | | 

Present: Hon. Hoyt H. Wheeler, district judge. 
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Jutta Armstrona, as Administratrix of John M. Armstrong, 
Deceased, 
: against 
Toe Murua Lire INSURANCE COMPANY OF NEW YORK. 


On reading and filing the notice of motion, bearing date the 
Lith day of November, 1S81, to amend the answer herem, and 
GD proof of due service thereof upon the attorney for the plain- 
tiff, and the affidavits of Frederick S. Winston, Jacob L. Hal- 
sey, Joseph IL. Choate, and Prescott Hall Butler, annexed thereto, 
said motion haying been adjourned to, and coming duly on to be 
heard before me on the 21st and 22d days of November, 18S], at 
chambers of this court, and upon the pleadings and all the proceed- 
ings heretofore lad herein, and upon reading and filing the affi- 
davit of Daniel G. Gillette, and upon reading and filing the affidavit’ 
of Herbert T. Ketcham, read in opposition to said motion, after 
hearing Mr. Joseph H. Choate in support of said motion, and Mr. 
Herbert T. Ketcham, in opposition thereto, and due deliberation 
having been had: | 

Now, upon motion of Evarts, Southmayd & Choate, attorneys for 
the defendant, it is ordered that leave be, and is hereby, granted to 
the defendant, upon the terms hereinafter stated, to file forthwith an 

amended answer herein, amendatory of the original answer 
HO filed herein in the clerk’s office of this court the 17th day of 
July, ISS1, which said amended answer shall contain, in 
addition to the allegations contained in said original answer, the 
further allegations, namely: . } | 
fourth. And fora further and separate defence the defendant, 
upon Information and belief, alleges that, in and by the terms of 
said policy, the application therefor and each of the statements 
made in said appheation were, by every person accepting or acquir- 
Ing any interest In said policy, adopted as his own, and admitted to 
be material and warranted to be full and true, and to be the only 
statements upon which said policy was made; and it was by said 
policy further contracted and agreed, by and between the defendant 
and every person having or acquiring any interest in or under said 
policy, as a condition of the issuance thereof, that if any statement 
made in said application for said poliey was in any respect 
O7 untrue, the consideration of said policy should be deemed to . 
have failed, and that the defendant should be without liabil- 
itv under It. ) 

And the defendant, upon its information and_ belief, further 
alleges that on or about the 5th day of Deeember, 1877, at the city 
of Philadelphia, the said John M. Armstrong made certain state- 
ments In writing to the defendant contained in a certain so-called 
application, which, in the application, referred to in said poliey, and. 
upon which the same was made, which said application bears date 
at Philadelphia, the 5th day of December, 1877, and was signed by 
said Armstrong on that day, and in and by which said application 
It Was, AMON other things, declared and agreed that all the state- 
ments and answers to the printed questions written therein were 
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offered to the defendant as a consideration of the contract ap- 
plied for, each of which statements and answers the said Arm- 
68 strong adopted as his own, admitted to be material and war- 
ranted to be full, complete, and true, and to be the only state- 
ments given to the company in reply to its inquiries, and upon 
which,upon the granting of the insurance applied for, the defendant’s 
contract would be founded, as by said application in possession of 
the defendant and ready to be produced, reference thereto being had, 
will more fully and at large appear. e 
And this defendant, upon its information and_ belief, further 
alleges that to the printed question contained in said application, 
“State vour place of birth,” the said Armstrong answered : “ New 
York city ;” and that to the printed question contained in said ap- 
plication “The date of birth,” the said Armstrong falsely and fraud- 
ulently answered “January 5th, 1887 ;” whereas in truth and in 
fact he was born prior thereto. 
| That 1n answer to the printed question in said application, 
69 “What is your age at the nearest birthday?” the said 
Armstrong falsely and fraudulently answered “ 41;” whereas 
In truth and in fact he would be of a greater age on said nearest 
birthday. That in answer to the printed question contained in said 


application, “Is your life now insured in any other company? If 


yes, give the name of each company and the amount in each,” the 
said Armstrong falsely and fraudulently answered “Provident, $2,500 ; 
Manhattan, $2,500,” thereby meaning that his life was insured in 
the Provident Life and. Trust Company of Philadelphia to the 
amount of twenty-five hundred dollars, and in the Manhattan Life 
fusurance Company of New York to the amount of twenty-five hun- 
dred dollars; whereas in truth and in fact he was, at the time of the 


making of said application, Insured in said companies and each of 


them toa much larger amount; that said defendant relied 
rau upon the said representations and each of them, and believed 

the same to be true, in accepting the said application and 
making the said insurance on the terms in said poliey stated, and 
the same were in fact material. in the premises, and that but for the 
making of said representations by said Armstrong, and its reliance 
thereon as aforesaid, the defendant would not have accepted the said 
application, nor made the said insurance on such terms. That by 
reason of said false and fraudulent statements of said Armstrong, and 
each of the same, this defendant was and is relieved of all lability 
upon said policy to any person whomsoever. 


And it is further ordered that if the defendant shall, by virtue of 


this order, file such amended answer, and shall, after a trial of this 
action, prevail against the plaintiff, it shall not recover such 

i] costs in this action as shall have accrued prior to the filmg 
of such amended answer. 


HOYT H. WHEELER. 


Endorsed : Order granting leave to file amended answer. Filed 
and entered November 350, ISS1. 
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iz In the Cireult Court of the United States for the Eastern Dis- 
trict of New York. 


The Mercar Lire Insurance Company oF NEw YORK 
. ade. 
JULIA ARMSTRONG, as Admintstratrix of the (zoods. Chattels, and 
('redits of John Mi. Armstrong, Deceased. 


The Mutual Life Insurance Conipany of New York, the defend- 
ant in the above-entitled action, by Evarts, Southmayd, and Choate, 
its attorneys therem, makes this its amenced answer to the com- 
plaint herein, pursuant to the order entered herein in’ the clerk’s 
office of this court the 50th day of November, ISSI, and thereupon 
states as follows : 

lirst. The said defendant acts the making by it, at or about 
the time in that behalf stated in the complaint, of a certain policy 
of insurance, of which Exhibit A, to said complaint annexed, pur- 
ports to bea Copy; but it demands the production of said 
original policy upon the trial hereof, and craves leave to refer 
to the same when produced as part of this its answer: and it 
demlies all the allegations of the COMP Jaint as to the tenor and effect 
fur as the same may varv or depart from the con- 
tents of said policy when preduced. The said defendant denies that 
the said policy was made or delivered to the said John M. Armstrong, 

MI. Armstrong ever hac any title or interest 
therein, or.that the consideration in said policy mentioned, or any 
consideration for said insurance, was received by the said company 
from said Armstrong, or from any one on his behalf. 

The said defendant has no knowledge nor information suficient 
to form a belief as to the alleged death of the said John M. Arm- 
stronyg.or the manneror cause thereof, and it therefore denies 
i4 the allegations in that behalf in the said complaint contained. 
Phe sald defendant has no Knowle doe hor Information suf- 

| let he issuing of letters of f administre ation 


~] 
> * 
~ 


of said poltev. so 


ficient to form a belief as to t 

to the piaintiP upon the goods, chattels, and credits of the said Arm- 
strong, or as to her hing or acting as such administratrix, and 
It therefore denice the allegations of the complaint in that be half. 
The defendant denies that the conditions of said poliev h: ive been 
fulfilled by the -sard Armstrong or by the plaintiff, and 3 it denies 
tat | the notice and proofs of death’ ayd interest by said policy re- 


quired have been furnished or delivered to it, or that the plaintiff 


has ever furnished any such proofs, or that any such proofs or any 
proofs have been presented or furnished to the defendant within one 
Vear dite l thie (je; th of thy person insured, as by salcl policy re- 
aired, and that anv insurance whatever was effected by said 
75 poliev, or that the sam had any effect or validity whatever. 


Second. And fora further defence the said defendant alleges, 


tipron mformuation ehiict I ag j (7 thisad shortly |) rior ta) the making of 


sala policy by the defendant. and on or about the 4th dav of Decem- 
ber, 1877, one Benjamin Hunter, betng,or pre faiailine to be, a eredi- 


tor of the said Johor M. Armstrouce. with intent to cheat and defraud 
this dete ricdisatet byte "490°2) pics thi ay ial oil} 4" { : - *. *4) } ’ 
Lill mIcehaanl OV pl ipibiyy ti) Hla poucy Of MisuPrance Upon Lhe 
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life of said Armstrong to be issued, and by then causing or procur- 
Ing the death of said Armstrong by felonious means, after such in- 
surance should be effected or procured, and by collecting from this 
defendant and realizing, upon account of such death so accomplished, 
the amount of said policy, which intent he wholly concealed from 

this defendant, made application to this defendant for insur- 
76 ance upon the life of said Armstrong for the amount stated 

in said policy, to be issued to him as a creditor of said Arm- 
strong; and thereupon the said Hunter presented to said defendant 
the said Armstrong as the person upon whose life said insurance 
was applied for and requested by him, and the said application 
having been accepted and the risk approved, after the usual medi- 
cal examination, the said Hunter, in pursuance of his fraudulent 
intent aforesaid, requested of the defendant that the premium upon 
said policy might be made pavable quarterly, and that the said 
policy, being made in manner and form as upon its face appear, 
and being, simultaneously with the issue thereof, assigned by the 
said Armstrong to him, should be issued and delivered to him by 
the defendant upon the payment by him of the first quarter’s pre- 


mium due thereon: that thereupon, at the request of 


wi said Hunter, this defendant made out the said policy, and 

simultaneously with the issue and delivery thereof, the said 
Armstrong, by the procurement and at the request of said Hunter, 
executed and attached to said policy an assignment in writing to 
suid Hfunter of all Ins rights, title, and interest therein, which was 
delivered to said Hunter with said policy; and thereupon the said 
Hunter paying to this defendant the first quarter’s premium upon 
said policy, the said policy was issued and delivered by the said 
company to the said Hunter as the only party entitled thereto or 
having any interest therein. That the said Arinstrong neither had, 
nor intended to have, any right, title, or interest in said poliey from 
the time of the making and issue thereof, and that all his acts and 


doings In reference to the said Insurance and preliminary to 


is the making and issuing of said policy were all done on be- 

half and for the benefit and by the procurement of said 
Hunter, and not on his own behalf. That as the defendant is in- 
formed and believes, the said Hunter with similar intent to cheat and 
defraud certain other life Insurance companies by the same fraudu- 
lent and felonious means, to wit, the Providence Life Insurance 
Company of Philadelphia and the Manhattan Life Insurance 
Company of New York, did, at or about the same time, apply to the 
sail companies respectively for insurance upon the life of said 
. Armstrong, and procured policies of said life to be issued in like 
manner to him as assignee, and did receive the same from the said 
companies respectively, and pay the premiums thereon, said policies 
being in one of the said companies for the sum of ten thousand 

dollars, and in the other for the sum of six thousand dollars. 
7) And this defendant, upon information and _ belief, alleges 

the fact to be that all of the acts and doings of the said 
Hunter in the premises, and particularly in applying for and_ pro- 
curing the said policy in the complaint mentioned to be made and 
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issued to him as assignee, were and each of them was done and 
committed in pursuance and execution of a wicked and. fraudulent 
scheme and design on his part, which he wholly concealed from 
this defendant, to cheat and defraud the defendant by procuring said 
policy, by feloniously causing or procuring said Armstrong’s death, 
and thereby and thereupon collecting and realizing the amount of 


sald insurance. 
And this defendant, upon information and belief, alleges that | 
after the making and issuing ef the said policies, and in further . 
| pursuance of the said fraudulent scheme and intent, the said 7 
SO Hunter, then being the holder and owner of all said policies, ny 
did feloniously cause and procure the said Amstrong to be 'y 


murdered at Camden, i the State of New Jersey, which is the 
alleged death of said Armstrong in the complaint referred to, and 

that afterwards, and before the commencement of this action, the 
said Tlunter was indicted for the said murder in the supreme court 

of the State of New Jersey, and was upon such indictment convicted 

of the murder of said Armstrong, and sentenced to be hanged there- 

for, and was hanged accordingly, and that at the time of his death 

the said Benjamin Tlunter held the said poliev, and neither said 
plaintiff nor any ether person had or claimed to have any interest 

therein or claim thereon. . 


And this defendant alleges and claims that by reason of the mat- ‘ 
ters hereinbefore set forth the said policy was void in its in- 
SI ception and had no legal effect or validity in the hands of BS 


suid Benjamin Tunter, or of any other party soever, and this 
defendant claims and demands that it may be adjudged that the 
said policy was fraudulently procured to be issued and is and ever 
has been void and of no effect, and that the same be surrendered by 
the plaimtul to the defendant to be cancelled. 

Third. And for a further and separate defence the defendant, 
upon Information wid belief, alleges : 

That the plaintul is not the owner and holder of the policy in 
the complamt mentioned, or entitled to any moneys which might or 
may be due thereon, or to maintain any action thereon. 

That the said policy was issued and delivered by this defendant. } 
to the said Benjamin Tlunter under the circumstances in the see- , 

ond defence herein set forth, to which the defendant begs 


S2 leave here again to refer as a part of this separate defence in ; 
the same manner and with like effect as 1f the same were here 3 
again specifically repeated. That the said Benjamin Hunter and i 
no other person held the said policy at the time of his death; that me 
no claim can or could be made thereon, except through or under | 
the said Benjamin TLunter, and the said) Benjamin Tlunter and all } 


persons Claiming said policy or the moneys alleged to be due thereon ‘ 
by, through, Or under him are barred anil precluded from any rieht 
of recovery thereon by reason of the matters in the said second de- 
fenee herein set forth. 

Fourth. And fora further and separate defence the defendant. 
upon information and belief, alleges that in and by the terms of said 
policy the application therefor and each of the statements made 
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SS in said application were, by every person accepting or 

acquiring any interest in said policy, adopted as his own and 
admitted to be material and warranted to be full and true, and to be 
the only statements upon which said policy was made. And it was 
by said policy further contracted and agreed by and between the 
defendant and every person haying or acquiring any interest in or 
under said policy, as a condition of the issuance thereof, that if any 
statement made in said application for said policy was in any 
respect untrue, the consideration of said policy should be deemed to 
have failed, and that the defendant should be without liability un- 
der it. ca 

And the defendant, upon its information and _ belief, further al- 
leges that on or about the 5th day of December, 1877, at the city of 

Philadelphia, the said John M. Armstrong made certain state- 
S4 ments In writing to the defendant contained in a certain so- 

called application, which is the application referred to in said 
policy, and upon which the same was made, which said application 
bears date at Philadelphia, the 5th day of December, 1877, and was 
signed by said Armstrong on that day, and in and by which said 
application it was, among other things, declared and agreed that all 
the statements and answers to the printed questions written therein 
were offered to the defendant as a consideration of the contract ap- 
plied for, cach of which statements and answers the said Armstrong 
adopted as his own, admitted to be material, and warranted to be 
full, complete, and true, and to be the only statements given to the 

company in reply to its inquiries, and upon which, upon the 
SO granting of the insurance applied tor, the defendant’s contract 

would be founded, as by said application in possession of the 
defendant, and ready to be produced, reference thereto being had 
will more fully and at large appear. 

And this defendant, upon its information and_ belief, further al- 
leges that to the printed question contained in said application, 
“State your place of birth,” the said Armstrong answered, “ New 
York city ;” and that to the printed question contained in said ap- 
plication, “ The date of birth,” the said’ Armstrong falsely and 
fraudulently answered, “January 5th, 1837; ” whereas, in truth and 
in fact, he was born prior thereto. : 

That in answer to the printed question in said application, “ What 
is your age at the nearest birthday?” the said Armstrong falsely and 
fraudulently answered, “ 41;” whereas, in truth and in fact, he 
would be of a greater age on said nearest birthday. 

That in answer to the printed questions contained in said 

S6 application, “Is your life now insured in any other com- 
pany’ If so, give the name of each company and the 
amount in each,” the said Armstrong falsely and fraudulently an- 
swered, “ Provident, $2,500; Manhattan, $2,500 ;” thereby meaning 
that his life was insured in the Provident Life and Trust Com- 
pany of Philadelphia to the amount of twenty-five hundred dol- 
lars, and in the Manhattan Life Insurance Company of New York 
to the amount of twenty-five hundred dollars, whereas in truth and 
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in fact, he was, at the time of the making of said application in- 
sured in said companies, and each of them, toa much largeramount; 
that said defendant relied upon the said representations, and each of 
them, and believed the same to be true in accepting the said appli- 
‘ation and making the said insurance on the terms in said 

87 policy stated, and the same were in fact material in the prem- 
ises, and that but for the making of said representations by 

said Armstrong and its reliance thereon as aforesaid the defendant 
would not have accepted the said application, nor made the said in- 
surance on such terms; that by reason of said false and fraudulent 
statements of said Armstrong, and each of the same, this defendant 
was and is relieved of all lability upon said policy to any person 
whomsoever. 
Wherefore the defendant demands the judgment of the court that 
the said policy be declared and adjudged void, and be surrendered 
for cancellation, and that the complaint be dismissed and the de- 

fendant recover its costs herein. 
EVARTS, SOUTHMAYD & CHOATE, 
Def’t’s Att’'ys, 52 Wall St. 


85 Ciry anp County or New York, | 
’ . + - r SS, 
Southern District of New York,  j 


I’. S. Winston, of said city, being duly sworn, deposeth and saith: 
That he is the president of The Mutual Life Insurance: Company of 


New York, the defendant in the foregoing answer named; that he 
as read said answer and knows the contents thereof, and that the 
same are true of his own knowledge, except as to those matters which 
are therein stated to be alleged upon information and belief, and as 
to those matters he believes it to be true. And further says not. 


F.S. WINSTON. 


Sworn to before me, this 2d day of December, 1881. 
WILLIAM G. DAVIES, 
Notary Public. 


Endorsed: Amended answer. Filed December 2, 1881. 
89 United States Cireuit Court, Eastern District of New York. 


JuLIA ARMSTRONG, Administratrix, 
vs. 
Tue Mutua. Lire INSURANCE CoMPANY. 


It is hereby stipulated that upon the trial of the above-entitled 
action the evidence of any witness living at the time of the trial, 
and competent to testify upon the trial of this action, may be read 
in evidence, by either party, from the printed record contained 
in the within book of the testimony of such witness given upon the 
trial of Benjamin Hunter for the mu-der of John M. Armstrong, in 
New Jersey, so far as the same may be deemed relevant and mate- 
rial in this action, in the same manner and with like effect as if the 
said persons respectively, whose testimony is so to be read, were pres- 


‘ 
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ent at the trial of this action and gave such testimony, and subject 
to all legal objection and exception as to relevancy, competency, and 
materiality. 
New York, 10th November, 1881. 
 H. T. KETCHAM, 
PVF? s Attorney. 
EVARTS, SOUTHMAYD & CHOATE, 
Def’ t's Attorneys. 


Endorsed: Stipulation as to testimony. Filed November 10, 1881. 
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90 At a stated term of the circuit court of the United States 
of America for the eastern district of New York, in the second 
judicial circuit, held at the United States court-rooms, in the city of 
Brooklyn, on the fifth day of December, in the year of our Lord one 
thousand eight hundred and eighty-one. 
Present: The Honorable Hoyt H. Wheeler, district judge, hold- 
ing the court. 


JuLIA ARMSTRONG, as Administratrix of John M. Armstrong, 
vs. 
THe Mutvuar Lire InsuRANcE Company oF New YORK. 


Cause called. Hearing ordered. 

Mr. Herbert T. Ketcham for nema Mr. Joseph H. Choate for 
defendant. 

Jury empaneled. | 

Trial adjourned to December 6, 1881. 
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DECEMBER 6, 1581. 
91 Trial continued. 
DrEcEMBER 7, 1881. 
Trial continued. 
, DeEcEMBER 8, 1881. 
Verdict for plaintiff in the sum of $10,571.51. 
Attorney for defendant moves for a stay of proceedings, with leave 
to move for a new trial. 
Court grants 60 days’ stay to hear motion and settle exceptions. 


92 At a stated bare of the circuit court of the United States, 
held in and for the eastern district of New York,at the United 
States court-rooms, in the city of Brooklyn, in-said district, on the 
13th day of May, 1882. 
Present: Hon. Hoyt H. Wheeler, judge. 


JuLIA ARMSTRONG, as Administratrix of the Goods, Chattels, and 
Credits of John M. Armstrong, Deceé sed, 
against 
THe Mutua. o E INSURANCE CoMPANY OF NEW YORK. 


The defendant’s motion made upon the judge’s minutes of the 
trial of this action, and upon the pleadings and all the proceedings 
heretofore had in said action, and upon the bill of exceptions 

93 as settled that the verdict of the jury upon the trial of this 
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action heretofore, and on the eighth day of December, 1531, 
rendered herein in favor of the plaintiff and against the defendant 
for the sum of ten thousand five hundred and seventy-one ;‘\y dol- 
lars be set aside and ‘altogether held for nothing as contrary to the 
evidence taken on such trial, and for a new trial of this action com- 
ing on to be heard: Now, after hearing Joseph H. Choate, Esq., ot 
counsel for the defendant, in support ef said motion, and Herbert 
T. Ketcham, Esq., of counsel! for the plaintiff, in opposition thereto, 
and due deliberation being had thereon, it is ordered that said mo- _ 
tion be, and the same is hereby, in all things denied and overruled, 
and that the stay of the plaintiff’s proceedings heretofore granted 
be, and the same is hereby, vacated and set aside. 
Od And upon the motion of the plaintiff to amend the verdict 
in said cause heard at the same time, and upon the same ap- 
pearance of counsel of the respective parties, and upon the consent 
of the counsel for the defendant given in open court, it is further 
ordered that the verdict be amended and increased to the sum of 
11,224 dollars and 70 cents. 


HOYT Hf. WHEELER. 


Endorsed: Order denying motion for new trial and amending 
verdict. Filed and entered the 17th dav of May, Iss. 


> © United States Cireuit Court, Kastern District of New York. 


JunrA ArMstrrona, as Administratrix of the Goods, Chattels, and 
Credits of John M. Armstrong, Deceased, 
, against 
The Murvant Lire Insurance Company OF New York. 


The issue in this action having been brought to trial on the fifth 
day of December, 1881, before the Hon. Hoyt TH. Wheeler, judge, 
and a jury, and the trial thereof having proceeded on the fifth, sixth, 
seventh, and eighth days of December, ISS1, and the jury having 
found for the plaintiff against the defendant in the sum of ten thou- 
sand five hundred and seventy-one dollars and thirty-one cents 
(S10,071.61), as the amount claimed, and interest thereon, and an 

order having been made and entered in this action on the 


OG thirteenth day of May, 1882, amending said verdict and in- 
‘creasing the same to the sum of eleven thousand two hun- 
dred and twenty-four dollars and seventy cents ($11,224.70), and 


the plaintiff's costs having been adjusted at the sum of one hundred 
and-sixty-two dollars and three cents (162.03): 

“gg on motionof Herbert T. Keteham.E sq. attorney forthe plain- 
til, it is ordered and adjudged that the plaintiff, Julia Armstrong, as 
sdrainiitratris of the goods, chattels, and credits of John M. Arm- 
strong, deceased, do recover of and from the defendant, The Mutual Life 
Insurance Company of New York, the sum of eleven thousand two 
hundred and twenty-four dollars and se venty cents ($11,224.70), the 
amount claimed and interest thereon. toge ther with the sum of four 
hundred and sixty dollars and nineteen cents (8460.19) interest on 
the amount of the verdict, and the sum of one hundred and 
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Q7 sixty-two dollars and three cents ($162.03) costs as adjusted ; 
making in all the sum of eleven thousand eight hundred and 
forty-six dollars and ninety-two cents ($11,846.92). 
Dated at Brooklyn, the fourteenth day of August, A. D. 1882. 
B. LINCOLN BENEDICT, Clerk. 


Endorsed: Judgment order. Verdict, $11,224.79; interest, 162.03: 
costs, 460.19; total, $11,846.92. Filed and entered this 14th day of 
August, 1882. | 


9S Bill of Exceptions. 


In the Circuit Court of the United States for the Eastern District of 
New York. 


JurtrA ARMSTRONG, as Admiunistratrix of the Goods, 
Credits of John M. Armstrong, Deceased, 

ye against 
Tue Murvat Lire INsSuRANCE COMPANY OF 


Chattels, and 


New YorK. 


This action was brought in the supreme court of the State of New 
York in and for the county of Kings, and was duly removed there- 
from before issue joined into the circuit court of the United States 
for the second circuit, upon petition of the defendant, on or about 
the fourteenth day of April, 1880, said petitioner having made and 
filed with said petition a bond in manner and form as required by 
the acts of Congress of the United States in such case made and pro- 
vided. Issue was joined in said action by the filing in the elerk’s 
office of said circuit court in and for the eastern district of New 
York of the answer of the defendant, on or about the seventeenth 
day of July, 1880, and by the filing by said defendant in’ said 
clerk’s office of an amended answer, on the second day of 
December, 1881, in compliance with and pursuant to an 
order theretofore and on or about the thirtieth dav of No- 
vember, ISS1, entered in said aetion and filed in said elerk’s office. 

This action was called for trial before the Hon. Hoyt H. Wheeler, 
district judge, at a jury term of said court held in the United States 
court-house, in the city of Brookivn and county of Kings, and east- 
ern district of New York, in said circuit, on the fifth day of Decem- 
ber, ISS1. : 

Herbert T. Ketcham, S. St. J. MeCatchen, and George M. Mace- 
Kellar, Hsqrs., appeared for the plaintiff, and Joseph H. Choate and 
Prescott Hall Butler, Esqrs., appeared for the defendant. 

Upon the call of said case counsel for the defendant moved to 
further amend the answer of the defendant in said action by adding, 
in the twenty-fifth folio of said answer, after the allegation of the 
falsity of certain representations made by the insured mentioned In 
said answer, after the words “ whereas, in truth and in facet, he was, 
at the time of making said application, insured in’ said companies 
and each of them to a much larger amount,” the words “ or that he 
was at such time not insured in one or both of said companies in 
any amount whatsoever.” 

Which said motion was denied. 
To which denial counsel for the defendant duly excepted. 


we 
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Counsel for the plaintiff admits that-the poticy in suit remained 
in the hands of Benjamin Hunter from the day it was delivered 
down to his (Ilunter’s) death, and that the said policy was then 
found in the hand- of John ©. Hunter as executor of the last will 
and testament of Benjamin Hunter, deceased. 

Counsel for the plaintiff makes no admission as to the ownership 
of said policy. 


Counsel for the plaintiff opens the case, and offers in evidence 


policy number 189,427, made by the defendant upon the life of 


John M. A Wrist rong. 


‘Counsel for defendant objeets to the admission of said policy of 


insurance in evidence until the delivery of the same is proved. No 
question Is made about the execution of the policy by defendant. 


Objection overruled, and said) policy is admitted in evidence and 
marked Plaimtiff’s Exhibit Number 1, December 5, 1SS1. 


To which ruling, and to the admission of said policy in evidence, 
counsel for the defendant duly excepts. 


101. Counsel for the plaintiff then calls as a witness WILLIAM 
Machen tar, who, being duly sworn and examined as a wit- 
ness for the plaintiff, testifies as follows: 


| reside on Staten Island. I am over 66 — of age. John M. 
Armstrong was my nephew. I knew him intimately. T saw him 
last dead at his house at Philadelphia on the day of the funeral, 
about the 27th of January, IS7S; it was immediately after his death. 


Counsel for plaintiff calls forthe production of the proofs of death 
of John M. Armstrong, and they are produced. 


Q). (landing witness proofs of death.) Look at the papers iow 
shown you and state 1f you recognize them and ean identify them. 

A. Yes, sir: I know these papers, they are the proots of loss in the 
case of John M. Armstrong on a policy of insurance in the Mutual 
Life Insurance Company; I took them and delivered them to Mr. 
(irannis, ‘the second vice-president of the Mutual Life Insurance 
Company, either ou 24th or 25th. of January, 1S79, at their office in 
the city of New York 


Counsel for plamtil offers same in evidence. They are received 
In evidence, and are marked vl t't’s Ex. No. 2, Dee. D, SSI. 


abe boing cross-examined by defendant's counse| he testifies : 


[ was not the attorney of Mrs. Armstrong in this matter. IT was 
her adviser as her nearest relative. Her husband was my nephew. 

Q). Did you ever present any other papers than these as proofs of 
loss ? | 

A. I think that was all the proofs of loss. 

(). LT observe among the papers what purports to be an assignment 
from John M. Armstrong to Benjamin Hunter, of Philadelphia, is 
that an original or copy (handing witness paper)? | 

A. I should think it was a copy. 
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Q. Did you make that out ” 

A. I did not ; the papers were forwarded to me from Philadelphia. 

(). Have you the original of which that is a copy ? 

A. I have nothing but what 1] presented. 

Q. Was that the first thing that you presented to the company in 
reference to the loss ? 

A. It was. 

Q. Have you never seen the original assignment of which that 
purports to be a copy—the assignment of this policy to Benj. Hunter? 

A. I can't say positively; I have some idea that I have, but I can’t 

say positively. 
103 Q. Did you know of any other proofs of loss than these 
ever being presented to the company * 

A. I did not. 

Q). Did you afterwards present, in support of the claim, an assign- 
ment or copy of the assignment of the policy to Mrs. Julia Arm- 
strong from John C. Hunter as executor ? 

A. I did. 

(). When and where was that assignment obtained from John C. 
Hunter ? 

A. In Philadelphia, a very few di avs, I think, previous to my show- 
ing it to Mr. Grannis. 

(). How long after the present ition of these proofs of loss which 
appear to have been presented in January, 1879? 

A. I could not fix the exact time. 

(). Did you procure that assignment? 

A. | did. | 

Q. And vou presented that and -claimed from the company the 


loss for Mrs. Armstrong as assignee from John C. as executor of 


Benjamin Hunter ? 

A. ] did. 

Q. To whom ? 

A. To Mr. Grannis. 

Q. Didn’t you state to Mr. Grannis that the policy by that assign- 

ment had become the absolute property of Mrs. Armstrong ? 
104 A. I don’t recollect those exact words, but I think it is in 

substance; I think the conversation was probably not more 
than six weeks after I presented the proofs of loss. 

Plaintiff’s counsel offers in evidence letters of administration 
issued by Delano C. Calvin, surrogate of the county of New York, 
to Julia Armstrong, of the city of Philadelphia, Pa., the widow and 
also the administratrix of the goods, chattels, and credits of John 
M. Armstrong, deceased. 


Defendant’s counsel objects. It is not proved nor admitted that 
these letters were issued to the plaintiff or that the Julia Armstrong 
mentioned therein ts identical with the plaintiff in this cause. 

The court overrules the objection, and the letters of administration 
are admitted in evidence by the court, and marked “ PI’fl’s Ex. No. 
3, December 5, 1881.” 

To which ruling the defendant’s counsel duly excepts. 
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Plaintiff’s counsel offers in evidence an exemplified copy of the 
letters of administration issued to Julia Armstrong by Jesse W. 
Neal, registrar for the probate of wills, &e., granted at Philadelphia 
upon the estate of John M. Armstrong. 
Defendant’s counsel objects fto | the admission of the paper,on the 
eround, first, that the identity of Julia Armstrong is neither } 
ee 


105 proved nor admitted ; and, secondly, that the ev idence is im- 
material and incompetent. 

The court overrules the objection, and the paper is admitted 
evidence by‘the court, and marked “ PVff’s Ex. No. 4, December 5, 
ISS1. | 

To which ruling the defendant’s counsel duly excepts. 


Plaintiffs counsel calls for the production of the written and 
printed application signed by John M. Armstrong and a physician 
for insurance in the Mutual Life Insurance Company of New York, 
and delivered to the firm of Vanuxem, Bates & Lambert on or about 
December 5, 1877. 

Same is produced by the defendant’s counsel, and plaintitf’s coun- 
sel offers the same in evidence. 


Defendant’s counsel objects to its admission in evidence unless its 
delivery Is proved. \ 
The court overrules said objection, and the paper is wes doin e 
evidence, and marked “ Plaintiffs Ex. No. 6, December 5, ISS1. 
To which ruling defendant’s counsel duly excepts. 


At this stage of. the proceedings the court Is adjourned to the 
next day, December 6, ISS1, 11 o'clock a.m. 


10600 ArMsTrONG vs. Toe Murvuan Lire INSURANCE COMPANY. 
Brookiyn, N.Y, December 6, 1881. 
Court met, pursuant to adjournment. 


Counsel for plaintiff recalls as a witness Winntam MachKennar, 
who, being further examined, testifies as follows: 


(). Look at plaintiff's Exhibit No. 2, and state whether or not 
that paper (purporting to be a copy of an alleged assignment of the 
policy m suit) was a part of these proofs of death which you at that 
mr served upon Mr. Grannis. — 

That paper, T think, was on there. The last sheet of the papers 
idee me was nota part of the papers which IT served upon Mr. 
Grannis (paper last referred to being cover and endorsement). 


Defendant’s counsel calls for the production of the assignment of 
the poliey in suit by John M. Pick ta to Benjamin Hunter. 

Same is produced by plaintiff's counsel, and is marked “ for iden- 
tification Assignment A, December 6, 1881.” 


Counsel for plaintiff then calls as a witness Mrs. AGNes M. Arm- 
sprOoNG, Who, being duly sworn and examined, testifies as follows: 


[ reside in) Philadelphia, Pennsylvania; I was the mother 
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107 = of John M. Armstrong, deceased: he was the husband of the 
plaintiff; he was born on the 5th day of January, 1837, in 
New York, in the Bowery. 


Plaintiff rests. 


‘Defendant’s counsel requests the court to direct a verdict for the 
defendant, on the ground that there is no evidence whatever of any 
delivery of this policy to Armstrong or to any one on his behalf, 
which delivery is directly in issue upon the pleadings. 

The court refuses so to do; to which refusal the counsel for the de- 


fendant duly excepts. 


Defendant’s counsel further requests the court to direct a verdict 
for the defendant, on the ground that the plaintiff shows no title or 
capacity to collect or to sue; that she has no letters of administra- 
tion; that the proviso or limitation contained in said so-called let- 
ters of administration (Plaintiff’s Exhibit No. 3) deprives this in- 
strument of the nature of letters of administration; and that the 
surrogate had no power or authority to issue such letters as those 
pr oduced. 

The court refuses so to do; to which refusal the counsel for the 
defendant duly excepts. 

Counsel for defendant further requests the court to direct a 
108 verdict for the defendant, on the ground that no proofs of loss 
and interest have been ‘presented by any party entitled to 

claim under the policy in suit. 

The court refuses so to do; to which refusal the counsel for the 
defendant duly excepts. 

Counsel for the defendant further requests the court to direct a 
verdict for the defendant, on the ground that suit was not brought 
within twelve months after the cause of action accrued within the 
conditions of the policy in suit. 7 

The court refuses so to do; to which refusal the counsel for the 
defendant duly excepts. 


Counsel for defendant opens the case on behalf of the defendant 
and calls as a witness Jacop L. Harsry, who, being duly sworn and 
examined, testifies as follows: 


I reside in Orange, New Jersey. I am secretary of the Manhattan 
Life Insurance Company. I have held that office some 16 years In 
the office of the company in the city of New York. As requested, 
I produce from the files of that company an original application 
from John M. Armstrong for insurance upon his life and the noti- 

fication from him of the assignment of that policy to Mr. 
109 senjamin Hunter. 
The letter is marked for identification “ D’f’t’s Ex. C, Dee. 
6, 1881.” The application is marked “ for identification D’f’t’s Ex. 
D, Dee. 6, 1851. 

Defendant’s counsel calls for the policy on the life of John M. 

Armstrong in the same company, and it is produced by plaintiff's 
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counsel, and the same is offered in evidence and marked “ D’f’t’s 
Kx. E, Dec. 6, 1881.” 

Defendant’s counsel calls for the assignment of that policy by John 
M. Armstrong to Benjamin Hunter. 

Plaintiff’s counsel states that he has no such paper and never had. 


Cross-examination: 


The Witness: [I know that this pare y was issued upon the appli- 
cation. purporting to be signed by . John M. Armstrong. It is not 
the custom of our company in writing policies for delivery in a 
place other than New hae city to date them the day upon which 
they are signed. The date of the policy is not always the date of 
delivery to the person need It is the rule of our company that 
no insurance attaches until the premium is received. The pre — 
might be received in Philadelphia on a day after the date of the 
policy. It is probable that this policy was signed on December 5th 

in New York, and upon the evening of December 5th sent to 
110) our agents in Philadelphia. TI think the fact was that 1t was 

mailed and signed on the oth, and it could not have been de- 
livered before the 6th. 


Redirect : 


(). Was there any other insurance upon the life of John M. Arm- 
strong Im your company except this ? 
A No,-sir: no other 


Counsel for the defendant then calls asa witness ALBERT F.WALTER, 
who, being duly sworn and-examined, testifies as follows : 


[ reside at Chesnut Hill, a suburb of Philadelphia. My business 
is Clerk in the Philadelphia office of the Manhattan Life Insurance 
Company; that was my business in December, 1877. I knew Ben- 
jamin Tlunter. | 

Q). If you had an interview with him at any time in that month, 
state what passed between vou and Mr. Benjamin Hunter, and what 
the date of the interview was. : 


Objected to by plaintiffs counsel as immaterial and irrelevant. 


The COURT: W hat cdo Vou propose to prove ? 


DierENDANT’S Coenen: ; We propose to prove— 
Ist. The acts.of Benjamin Tlunter in obtaining this poliey of in- 
surance as part of the frauduleut scheme which he subse- 
111) = =quently carried out, in the course of which he obtained the 
policy in suit. 

Pad. That Armstrong never knew of insurance so effected on 
his lite by ITunter of 86,000 in the Manhattan and of $10,000 in a 
third company, por had any intent to have any such insurance, and 
never received the policies representing such insurance, and had no 
contro! or Interest in them. 

The court excludes the evidence, and says: I will exclude all evi- 
dence except evidence that will defeat this contraet—this very con- 
tract as between Mr. Armstrong and this company at the time when 
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it was made; that is, I do not think it admissible to prove fraud in 
one transaction to prove fraud like the one claimed in a similar 
transaction between other parties. I think if you were going into 
the whole case according to your first offer this would be admissable 
as showing the conspiracy and fraudulent intent of Mr. Hunter in 
the whole thing; but when I separate this transaction and take Mr. 
Hunter out of it, so far as his own rights are concerned, and leave 
it to stand on Mr. Armstrong’s, as between him and his represent- 
atives on one side and the company on the other, then I think you 
must come right to the transaction between Mr. Armstrong and this 
company, or anybody else acting for Mr. Armstrong at the 
112. time this insurance was effected. In that view I will exclude 
this evidence.. 
DEFENDANT'S COUNSEL: It is to prove the conspiracy that I offer it. 
The Court: It is because I don’t think conspiracy affects the case 
that I exelude it. 


To which ruling and exelusion counsel for the defendant duly 
excepts. 


(). Where was the office of the Manhattan Life Insurance Com- 
pany In Philadelphia ? 

A. 414 Walnut street; I saw Mr. Benjamin Hunter some time 
during the month of December, 1877, in that office. 

Q. What was: the date of this first interview with Benjamin 
Hunter? 

A. December 3rd, 1877; the time was between 9 and 10 o’cloek of 
the morning of that day. Mr. Hunter came in on that day to ne- 
gotiate for a policy of Insurance. HHeinquired the rates for a policy 
of $6,000; asked me the cost of a six thousand dollar policy of in- 
surance on the ordinary life plan on the life of a party aged 42; that 
was the specific sum stated and that was the age given. I gave him 
the rates, the annual rates. He asked me what were the quarterly 
rates. I didn’t name the quarterly rates, but gave him the sem1- 
annual rates. He said he had a debtor whose life he wanted to in- 
sure. He gave the name of the debtor as John M. Armstrong; the 
amount, six thousand dollars. He gave me Armstrong’s address as 

in Sansom street, above Seventh; 710, if I remember right. 
113. He said he would go to Mr. Armstrong and send him down 

to be examined on that same day, and appointed one o'clock 
as the hour to be examined. He said further, in substanee, that he 
wanted the insurance for his benefit and in such a form that it would 
go to him absolutely. Mr. Armstrong called at one o'clock. I re- 
member that he was very punctual. I saw him when he called. I 
took him into the back office and introduced him to Mr. Carr, the 
gveneral agent of our company at Philadelplia at that time. I was 
a clerk in Mr. Carr’s office. Mr. Carr had an inner office, a private 
othice. 


Paper marked “Ex. D” for identification is the application fora policy 
of six thousand dollars on the lifeof John M. Armstrong: that appli- 
cation was issued to our‘company on the usual form used in our office, 


ee eee eee ea 


36 THE MUTUAL LIFE INSURANCE CO, OF N. Y. 


and that wasa form out of our office. The body of paper marked Ex. 
“©” for identification is my own handwriting; when this applica- 
tion Exhibit “ D” was completed as it now stands, it was forwarded 


from our office to the home office in New York for the purpose of — 


having a policy issued upon it. I subsequently received the policy 
of insurance, marked Ex. “FE,” from the home office, entered it in 
our register at the office in Philadelphia, and delivered it to Mr. 
Hunter on the 8th of December, 1877, at the office in Philadelphia; 
he called and paid the premium on the 8th of December, and then 
the policy was delivered to him. The premium that he paid 
114. was $101.54. There was an assignment of that policy to 
— Benjamin Hunter, and it was delivered to Mr. Hunter on the 
day that he paid the premium; it was delivered with the policy ; 
this assignment was signed by John M. Armstrong. 

I mailed and sent this letter, Exhibit “C,” to the Manhattan Life 
Insurance Company at New York on the same day that the letter 
is dated. 

Cross-examined : 

I am sure that the policy of the Manhattan Life Insurance Com- 
pany was delivered to no one before the Sth of Deceinber. When I 
say that I delivered it I mean only that I handed it myself to the 
person who received it, and paid the premium. 

Direct : | 

There was no other insurance of the life of John M. Armstrong 
In our company than this I have related. [ did not mention to Mr. 
Armstrong the amount of this insurance in the Manhattan Life. I 
had a further interview on that day, the third of December, with 
Mr. Benjamin Hunter. Mr. Hunter came in at 5 o'clock that same 
afternoon, and asked me in substance whether Mr. Armstrong had 
been there to be examined, and whether it had been satisfactory ; 
and I told him | thought so. I thought the examination was satis- 
factory, and | took liim into the back office and introduced him to 
Mr. Carr. 


115 Counsel for the defendant then calls as a witness James B. 
Carr, who, being duly sworn and examined, testifies as fol- 
lows: 


My business is general agent of the Manhattan Life Insurance Com- 
pany of New York in Philadelphia, and my office is at 414 Walnut 
street, In that city ; that was also my business in December, 1877. | 
knew Benjamin Hunter very slightly; I never knew John M. Arm- 
strong before the day he came in to make his application, on the 3rd of 
December, 1877; at that interview I had a conversation with him 
with reference to writing the application, I asking the questions in 
the appheation and. writing down the answers. The paper now 
shown me, marked for identification Ex.“ D,” is the original appli- 
cation which I wrote at that time. After the application was com- 
plete Mr. Armstrong signed it in my presence and I witnessed it. 
The application was made complete by my asking him the questions 


a’ 


or 
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and his answering and my writing them down. I asked him the 
questions, the same ones expressed in the application, and Mr. Arm- 
strong answered them. I wrote the answers as dictated by Mr. 
Armstrong. I wrote them down as he answered them. He then 
signed the application in my presence. I forwarded it as it now is 
to the company on the same day, I think. 

116 The paper is offered in evidence by the defendant’s coun- 

sel, and is admitted and read in evidence as Exhibit “ D.” 


The Witness: The paper now shown me, marked for identifica- 
tion “ C,” was signed by Mr. Armstrong in my office in my _ pres- 
ence, and after it was signed by him it was mailed to New York. 
Mr. Armstrong requested me to send it to New York, and have the 
answer directed to our office,so we could hand it to Mr. Hunter. 


‘insurance Is for the party whose life is insured, in making assign- 
ments, to notify the company by letter. They take note of that and 
send an answer. I apprised Mr. Armstrong of this rule, and it was 
in consequence of my communication to Mr. Armstrong to that ef- 
fect, that it was the ruleof the company that there should be a notifi- 
‘ation, that he signed this letter. 


The letter is offered in evidence by defendant’s counsel, and is 
admitted and read in evidence, and 1s marked Ex. “C.” 


Counsel for defendant then calls as a witness Josep ASHBROOK, 
who, being duly sworn and examined asa witness for the defendant, 
testifies as follows: 

[am the manager of the insurance department of the Provident 

Life and Trust Company of Philadelphia. Our office at the 
117. ~=— time of the transaction under consideration was 108 South 

Fourth street. I know Benjamin Hunter in connection with 
this transaction. He came to my officé about the Ist of December, 
1877, one or two days preceding the insurance. I then had an inter- 
view with him; he referred to Armstrong as having business relations 
with him. He said le had been a special partner, but he was appre- 
| hensive he might also be construed to be a general partner and that 
: he wished an insurance to cover the actual and any possible in- 
' debtedness growing out of the relations with Armstrong. He said 
also that he wished to effect it in such a way that there certainly 
would be no trouble in getting the money in case of death. My 
memory does not serve me as to the amount he wanted; whether 
the amount was discussed particularly, | doubt as it was. The 
amount finally was ten thousand dollars. This interview, per- 
haps, extended over 10 or 20 minutes. It was quite filled with 
inquiries on my part and answers on his part. He asked that the 
premiums should be made quarterly. We assented to that and the 
policy was so made out. This policy was upon the life of John M. 
Armstrong. The transaction in our case was a contract directly 
between Benjamin Hunter and ourselves. Mr. Hunter stated that 
Mr. Armstrong would eall, and he did call, in consequence of the 
arrangement, whatever it was, on that day, or one or two 
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EERE LEY 6b te em tm 


OR aa ete tem ok 


THE MUTUAL LIFE INSURANCE CO. OF N.Y. 


38 
days after, and IT saw him and wrote this application on that 
interview, asking him the questions and recording the an- 


swers as he gave them. J asked him the questions that are printed 
and recorded his answers in writing as he stated them. 


118 


At the request of defendant’s counsel witness produces paper, and 
referring to paper.says : 

Those are the answers that Mr. Armstrong made at that inter- 
view in miy office on the third of December, S77. 

[ desire to make a correction. I did not ask him the question, 


“For what amount?” 


That was not a proper question to ask him: 


that was asked 


Mr. 


Hunter, 


who 


decided 


upon 


the amount. 


Mr. 


Armstrong, when he came out of the examiner’s room, was told by 
me that the application, was for ten thousand dollars, and he replied 
that the amount was excessive; that there was no necessity for any 
such amount. I think he said twenty-five hundred would -be 
enough. The amount was determined by Mr. Hunter. I didn’t 
continue that conversation with Mr. Armstrong because the nego- 
tiations were with Hunter. “The main office of our company was at 
that time in the second story of the office building, 108 South Fourth 
street, Philadelphia. It appears from the applheation that there was 
a medical examination of Armstrong on the same day, the ord day 
of December, 1877. “Phe risk was approved by all those 
Whose business it is to approve, the examiner and other offi- 
cers of the COMpPany., 


11!) 


Counsel for the plaintiff admits the signature of John M. Arm- 
strong to the application of the Provident Life and: Trust Company. 


The Witness: 
sued upon it and paid for by Hunter. 
4th. I don’t remember the date of the pavine hit. 
to Benjamin Hunter. Benjamin Hunter paid the premium. 
amount of the first premium was SUZ. 


After this application was signed a policy was Is- 
The policy V Was Issued on the 
The policy runs 
The 


is offered in ey ae nee by detendant’s counse 1, and 


The appheatio: 
ih ** 


is admitted and read in evidence. and is marked defendant’s Ex. ‘ 
(‘ross-examiined : 


| recorded every answer that Mr. Armstrong made when I took 
this application. The’ answers in the application contained and 
written by me are the answers that Armstrong made on that ocea- 
sion, except as to the amount which | expli ained. I did record all 
the answers, only that question was not asked him. That was not 
an answer which by the form of application prescribed was to be 
answered by him. 
Q. Are you sure as to whether Armstrong said the amount of in- 
surance was twenty-five hundred dollars or not ? 
A. No; T intended to convey that I was not sure as to that 
exact amount; he said that. amount, ten thousand dollars, 
as to whether he indicated twenty-five hun- 
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Was eXcesslvVe ; 
dred I am not positive. 


Wiss. * 


MWA SRE re ay ine bs be 2 ay 
ART Ne ei i SOB aS are ee 
te 


5 ale A Ah ee 


VS. JULIA ARMSTRONG, ADMINISTRATRIX, &¢. 39 


(. When you say the policy was issued on the 4th, do you mean 
any more than it bears date on the 4th ? : 

A. That is all. Policies are sometimes issued by our company 
and dated on one day and delivered thereafter. It is not common 
in our company in consequence of an arrangement we have, but it 
happens not unfrequently. I have no knowledge whether that 
policy was issued on the 6th. I was examined upon the trial of 
Benjamin Hunter for the murder of John M. Armstrong. 


(Counsel reads from record, mentioned in stipulation, p. —.) 


Q. Did you not in that examination say: “Q. When was the 
premium paid on that policy ? I think it was paid on the 6th.” 

A. You apparently read it from my testimony. If you say so, I 
undoubtedly did. I have no recollection of having made it, but if 
that is a correct copy of my testimony, what it contains is true. 

Q. What you stated upon the trial of Benjamin Hunter was your 
memory at that time ? 

A. Yes, sir. | 

@. And that memory was better than now ? 
121 A. IT remembered more things then than now. 

(. What you stated in your examination in the murder 
trial was what you distinctly remembered then ? 

A. It was. 

Q. Did you not say then that the policy must have been retained 
in your oftice for two days ? 

A. I have no recollection on that subject. 

(). Look at the record now shown you and your answer there, 
which is “It must have been retained in the office two days,” and 
tell me if you do not now remember that that policy was retained 
for two days in that office’ 

A. 1 do not dispute that Ido. I don’t remember. 

Q. Are you able to swear that was the fact whether it was in your 
desk for a day or two, and whether it was paid on the 6th? _ 

A. I do not remember. I do not know when it was paid. I ean- 
not say it was not paid on that day. I simply have no knowledge 
on the subject. 

At this stage of the proceedings the court is adjourned until the 
next day, December 7, 1881, 11 o'clock. : 

ARMSTRONG v. MutTuaL Lire INsurRANCE Co’y. 
| BROOKLYN, December 7, 1881. 

Court met pursuant to adjournment. 

122 Counsel for the defendant then calls as a witness WILLIAM 
H. Lambert, who, being duly sworn and examined, testifies 
as follows: 

I reside in Philadelphia, Pennsylvania; [ am a member of the 
firm of Bates & Lambert, general agents of the Mutual Life Insur- 


ance Company of New Y ork, and in December, 1877, I was a member 
of the firm [of] Vanuxem, Bates & Lambert, general agents of the Mu- 
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tual Life Insurance Company of New York for the States of Pennsyl- 
vania and Delaware, with headquarters at Philadelphia; the office of 
the firm was at the northwest corner of 10th and Chestnut streets; that 
firm was then composed of Frederick W. Vanuxem, Edward 'T. 
Bates, William H. Lambert; Mr. Vanuxem died in January, 1880 ; 
[ knew John M. Armstrong and Benjamin Hunter; I did not know 
them before the business for the insurance came up. On the third 
or fourth of December, 1877, Benjamin Hunter came to the office of 
the company in Philadelphia and asked concerning the rates of in- 
surance—of endowment Insurance on a person aged 40 or 41 years; 
the 20-year endowment was the kind of policy mentioned; he 
stated that he thought of insuring a person for his benefit for ten 
thousand dollars; he asked if this was the company in which’ 
123) > hhis brother, Jobn C. Hunter was insured; I told him that it 
i was, and he handed me a circular setting out the merits of 
the back-log boiler, | believe it was termed, of his own invention, 
and from which I noticed that 1t was manufactured by the firm of 
Isaac A. Shephard & Co. of Philadelphiz; there was some other con- 
versation relating to the general subject of insurance, and he stated 
that the person to be insured would probably call in a day or two, 
and then he left the office. 
— T have stated all that I can remember of that interview on the 
subject of this insurance. What next took place was on the 5th 
of December. A gentleman came to the office and told me that 
he came there, at the request of Mr. Hunter, to be examined for a 
life insurance, and to make appheation for life insurance; he was 
John M. Armstrong. IT asked him to walk into an adjoining room, 
where [introduced him tomy partner, Mr.Vanuxem,as the gentleman 
concerning whom Mr. [funter had spoken Ona previous occasion; no 
one else was in the room beside Mr. Vanuxem and myself and Arm- 
strong; I then left the reom and returned to the outer office; this 
room was adjoining the main.oflice, the door being open between the 
two; Mr. Armstrong was somewhat deaf; at least Mr. Vanuxem was 
obliged to speak loudly, or did speak loudly, to him,so that I heard 
somewhat that was going on in the room; I heard the asking 
124 of questions contained in the application, the conversation 
between them, the making of answers. When I came out of 
the room I left no one in that room except Vanuxem and Armstrong. 
| cannot state positively how long they two were together. I think: 
fifteen minutes to half an hour. When I left them Mr. Vanuxem 
was seated on one side of a large desk, on the west side, and Mr. Arm- 
strong facing him, upon the east side of the same table. That in- 
terview terminated by Mr. Armstrong being taken by Mr. Vanuxem 
Into an adjoining room, the medical examiner’s office. The exam- 
iner of the company, Dr. Caspar Wistar, was there; I was not present. 
That interview terminated by Mr. Armstrong returning to the room 
In Which the application had been written; to Mr. Vanuxem’s 
room. Mr. Armstrong then left the room: left the office. I im- 
mediately went into Mr. Vanuxem’s room, and found Mr. Vanuxem 
there, seated at his table. There were papers on the table. I found 
this paper (PI's Exhibit No. 6, Dee. 5, ISS1) there, net in its pres- 
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ent condition, and also this (Asssignment A, for identification, Dec. 
6, 1851), and the duplicate of it. The duplicate is the same paper 
which is attached on the back of the application. I looked at the 
papers then. The application was incomplete, the amount of in- 

surance applied for was not stated. That which is now filled 
125 up with ten thousand dollars was then blank. The answer 

to the question.as to how the premium is to be paid was also 
blank. It is now fflled “quarterly;” in other respects the applica- 
tion is the same. The yellow paper was not then attached. The 
other paper, the duplicate assignment, (marked G), was not then 
attached, but was there.on the table. 

I am familiar with the handwriting in which parts of the apph.- 
cation are. It is Mr. Vanuxem’s. No one was in the room from 
the time I left Mr. Armstrong and Mr. Vanuxem there together, 
until Mr. Armstrong left the room, and I on going in found al! 
those three papers there signed “Jno. M. Armstrong.” 

(). Teall your attention especially to the assignment (marked for 
identification “ A”) which you say was then there, in what condition 
was that then? | 

A. The written parts were “ Phila., Dec. 7,” completing the printed 
date eighteen seven (187-): the signature “Jno. M. Armstrong” and 
the signature “FF. W. Vanuxem.” 

Q. And what part of it has since been written, and what parts 
were then left blank, as you found them ? 

A. The blank for the number of the policy, for the name of the 
person to whom assigned, for the residence of the person to whom 

assigned, and the spaces for the day designating the date. 
126 Q. In whose handwriting are all those various words other 
than the signature “John M. Armstrong”? 

A. The word “Phila.,” the abreviation for December, and the 
figure “7,” and the signature “IF. W. Vanuxem” are in the hand- 
writing of Mr. Vanuxem; the number of the policy, the name 
‘Benjamin Hunter,” and the word “Philadelphia,” and the date 
“eight” are in my handwriting. ‘The same facts are true in regard 
to the duplicate of the assignment att-ched to the application, marked 
A, except that there has been added on this duplicate of the assign- 
ment “1304 South 10th street” in red ink, and the name “ Benjamin 
Hunter” which refers to the residence of Benjamin Hunter in Phila- 
delphia. I don’t know who put it on. There is one omission that I 
made; the blank after the letter “h” is left here to enable it to be 
completed “her” or “his”; the addition in both papers is made by 
myself. The signatures of John M. Armstrong upon the assignment 
and duplicate are not in Mr. Vanuxem’s handwriting; I have com- 
pared the signature to the application (PIft’s Exhibit No. 6, Dee. 5, 
1881) with the signatures to the assignment (marked A for identifi- 
cation, Dee. 6, 1881), and to the duplicate assignment attached to 
the application, and in my opinion they are in the same handwrit- 


ing. 


? 
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127 ~=Cross-examined : 
This policy was not delivered to any one outside of our office 
earlier than December 12th, 1877. 


Counsel for the defendant offers the two papers, being theoriginal 
assignment, marked only for identification, and the duplicate assign- 
ment attached to the application in evidence. 

Counsel for the plaintiff objects to the admission of the two papers 
offered, on the eround thret they are Wnmaterial, irrelevant, and In- 
competent; that their execution is not proved; that the papers bear 
intrinsic marks of invalidity, and of the lack of execution and de- 
livery; that, they show spoliation and alteration of their terms since 
the day they appear to have been signed; and that they were induced 
by fraud practiced upon Armstrong by Hunter if they were exe- 
cuted, 

Objection overruled, and the papers are received in evidence as a 
part of the transaction aecording to their legal effect, and read in 
evidence, and marked, the original assignment, Defendant's Ex. A; 
the duplicate, Defendant’s Ex. G. 

Redirect : 
(). After Mr. Armstrong left on the fifth, leaving these three papers 
behind him im the possession of Mr. Vanuxem, what next occurred 
in relation to the business ? ? 
12s A. [found that the appheation was incomplete, the amount 
of insurance not having been entered. Armstrong had left 
the application with the amount blank. Hunter had told me that 
it was to be ten thousane dollars. I sent a messenger, I think Mr. 
Pomeroy, an employee of our company, to find Mr. Hunter; he was 
unable to find Mr. [funter, and he came back and reported that he 
had not found Mr. Hunter. Mr. Hunter came to the office very 
shortly after, either on the afternoon of the 5th or on the morning 
of the 6th of December. -[ said to Mr. Hunter that IT wes very glad 
to see him, because [| wished to learn for what amount the applica- 
tion was to be filled. Tle said, * Why, for the amount [ previously 
mentioned, ten thousand dollars.” At that interview Mr. Hunter 
stated that it would be more convenient for him to pay the pre- 
miums quarterly, and on account of that the word “ quarterly ” and 
the words “ten thousand dollars” were, inserted in the application 
by Mr. Vanuxem. I reported to Vanuxem these instructions of 
Ifunter, and the blanks were filled by him, I think, in my presence. 

Q. What was the next step in the business? 

A. ‘The application being made for ten thousand dollars further 
examination was required,an examination of the urine. 

Q. Is there a rule in respect to the examination of urine ? 

Objected to as immaterial and irrelevant. Excluded. 

129 To which ruling counsel for defendant duly excepts. 


The Witness: [ sent a messenger to find Mr. Armstrong; that 
niessenger was Mr. Sparhawk, employed in our office. An exami- 


| 
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nation of the urine was made, and the report of the examination 
was returned to the office and was appended to the application. 


By the Courr: Did Armstrong come to the office? 

A. Mr. Armstrong did not come to the office, a specimen of the 
urine was taken to the doctor. This yellow paper is the certificate 
of the examination of the urine of John M. Armstrong. It is signed 
by Joseph G. Richardson, and also by Caspar Wistar, who is one of 
the examiners of the company and who examined Mr. Armstrong. 
It was attached to this application on the 7th of December, 1877. 

I cannot say when that duplicate assignment, Ex. G, was attached 
to the application. I don’t think it was attached in our office. The 
next step in the business after the certificate of the physician who 
made the examination was returned was the forwarding of the 
application to the company on the 7th of Deeember, 1877—the 


policy was issued bearing date December Sth. It was received 


by mail from the company, being the same policy, Ex. 1, 
150 already in evidence. The assignment was not sent to the 

company with the application ; the assignment was retained 
by me. After the sending the application to New York prior to the 
receipt of the policy Mr. Hunter ealled a third time at the office 
in Philadelphia. I told him that the policy was not yet ready for 
delivery ; that we had not yet received it from the company. He 
said that he had not called for that, but that he had called to pay 
the premium, because he intended to leave the city, to be absent for 
some time, and that he would pay the premium at that time and 
that his lawyer would call for the policy. To the best of my recol- 
lection he stated that he was going to Virginia. He paid the 
premium, $158.60, and with an ad lition: u fee of one dollar for the 
policy, $139.60, to the best of my recollection, and stated that his 
lawver would call for the poliey and if it was all right he would 
take it. This was between the 7th of December and the 12th of De- 
ecember. It is possible that it was on the Sth of December. I have 
stated all that I recollect that occurred at that interview, the third 
interview between myself and ILunter; there may have been some 
casual conversation. On, I think, the 12th of December a gentle- 

man called, stating that he came at the request of Mr. Hun- 
131 ter, that he was Mr. Hunter’s lawver, and asked if the policy 

was ready. [I handed him the polic: v with the assignment 
attached, the blanks of which had been filled by myself as they now 
are. He sat down and read the policy and assignment through, 
apparently from beginning to end, and said that he believed it was 
all right and that he would take it. He left, taking the assignment, 
Ex. A, and the policy with him. That ended the business, so far as 
I can now recollect. 

(). Did Mr. John M. Armstrong ever call at the office of the com- 
pany, to your knowledge, in respect to this entire bus siness, except 
on the one oceasion that-you have stated ? 

A. No, sir. 

Q. Did the company ever receive from Mr. Armstrong any money 
or premium upon that? 
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A. None at all. 

Q. Did the company ever deliver to Mr. Armstrong any policy or 
paper ? 

A. No, sir. 

Q. The duplicate assignment remained in your hands after the 
original assignment had been delivered with the policy to the lawyer 
of Hunter’? | 

A. Yes, sir. 

Q. What did you do with that? 

A. It was forwarded to the company in the condition in which it 
now appears, except there may be some pencil memoranda upon it. 


152 Cross-examined : 

(). The policy spoken of by Mr. Hunter in his first interview was 
not a simple life policy ? 

A. No; it was an endowment policy. 

Q. What would be the difference between an endowment policy 
for twenty years and a simple life policy for ten thousand dollars as 
to the amount of premium ” 

A. The endowment policy would be considerable higher in cost. 

@. How much more ? | 

A. If you will allow me to refer to a table of rates I can tell you 
exactly. At the age of forty-one the rate of ten thousand dollars in- 
surance on a life would be $324.70 annually; for an endowment 
upon that in twenty years it would be $525.10. A difference of about 
$200. Ilunter first mentioned that he wanted an endowment policy ; 
it was not suggested by me. 

(). Did he say anything about lis relations to Armstrong about 
the indebtedness of Armstrong to him ? 

A. He spoke, as near as I can tell, of a person in whom he had an 
interest. | 

Q). Did he say anything about debt ? 

A. I cannot say positively that he spoke about his having a debt, 
but he spoke of his having an insurable interest. 

Q. Did he not say that he would attend to all of the business? 
155 A. I don’t remember that he did. 

| Q. Did he say that Mr. Armstrong would have nothing to 
do with it, except to be examined ? | 

“AA. He did not mention the name of the person in the first inter- 
view. Ie made no remark of that character. 

(. Did he state that it was to be a policy to Mr. Armstrong to be 
assigned by Armstrong? | 

aA. No; he said that the insurance was to be in his favor, for his 
benefit. 

Q. Do you remember anything that he said as to whether he 
would attend to the business for Armstrong or not? 

— A. [don’t remember anything of that kind; he did not mention 
Mr. Armstrong’s name; he spoke of getting insurance upon a person 
In Whom he had an interest. 

Q. Did he say anything as to whether he would act for the person 

to be assured or not ? 
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A. No; he spoke of it for his own benefit. 

Q. Through this open door you heard some of the conversation 
between Mr. Vanuxem and Mr. Armstrong ? 

A. I heard the voices. ay ie 

Q. Did you not hear Mr. Vanuxem’s voice more plainly than that 
of Mr. Armstrong? | 

A. I think that I did. 

Q. You were very familiar with Mr. Vanuxem’s voice ? 

A. Very famihar with it; yes, sir. 

Q. It- was a plain voice, was it not ? 

134 A. Yes, sir. 

Q. Didn’t Mr. Armstrong talk in a very low tone ? 

A. My recollection is not very distinct of that any more than the 
sound of voices, and that Mr. Vanuxem’s voice was elevated bevond 
the usual pitch. 

q. You cannot swear that vou heard all the answers that Mr. 
Armstrong made? 

A. I cannot. 

(). Did you hear all the questions asked by Vanuxem ? 

A. | did not. 

Q. Did you hear Mr. Vanuxem ask Mr. Armstrong about the 
amount of insurance ? 

A. I cannot say that I did. 

Q. Or about the quarterly premium ? 

A. I cannot say that I did. 

Q. Did you hear any talk between them as to whether the policy 
was to be issued to Armstrong directly or not? 

A. I cannot say that I did. 

(). By either of them? 

A. I cannot. 

Q. When Mr. Armstrong returned to Mr. Vanuxem’s room after 
Dr. Wistar’s examination did you hear anything more than you 
have now stated from Mr. Armstrong? 

A. I don’t remember that I did. 

Q. Anything about the assignment? 

A. I cannot say that I did. 

Q. Or about the amount of insured to be applied for? 

135 A. No, sir. 

(). Did you hear any conversation or have any conversa- 
tion with Mr. Armstrong with regard to the filling in of the blank 
assignment ? 

A. I had not. 

Q. Did you hear any? 

A. No; I did not. 

Q. Did Mr. Hunter at any time say to you that Mr. Armstrong 
understood the transaction ? 

A. I don’t remember that he did. 

(. Do vou remember anvthing at all about that subject ? 

A. No; [had no conversation with Mr. Armstrong at all other 
than the fact of his answering that he came at Mr. Hunter’s re- 
quest to make application for insurance ? 
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(). Did Mr. Hunter say anything about that; what was the con- 
versation, 1f any? 
A. Mr. Liunter stated that the person to be insured would prob- 
ably come in a day or two. 
~(Q. Nothing about assignment ? 
A. That the assignment would be in his favor, for his benefit. 
(). Did hesay that the assignment was to be used as a method of 
vetting the insurance into lis favor? 
A. | don’t think that he did. 
2. Do you remem ber anything Ohe Way Or the other about that ? 
A. Nothing more than that it would be for his benetit— 
156 nothing as to the manner. 
(). You don’t remember anything about what Mr. [Hunter 
suld as to the manner? 
A. Nothing as tothe manner in which it was to be transferred to 
lim. 


The assignment was not attached to the application while 

was In your office ? | 

A. No, sir; they were forwarded. 

Q). Do you remember cases of the same sort as this with regard to 
the assignment of the policy ¢ 

A... Yes, sit 

(). Where a poliey was to be issued to one Persoll as the assured 
and by him to be assigned, did you ever know a case where the as- 
signment was executed before the policy was delivered ? 

A. Yes, sir; frequently. 


(). In that case was it not always your practice to keep the as- 


signment in your office while the application went forward to the 
home office ? 

A. The assignment would remain jn the office until the pohey 
Itself was received. 

Q. And then were not the assignment and policy delivered. to- 
gether to the assignee ? 

ro That Is nigh ie a CUSLONN. 

Q). When Mr. r told you that his lawyer would call did) he 
mention any name? 

A. My impression is that he did not mention the name; that he 

would send his lawyer to examine the policy. 
Lod Q. Did you forward the premium to the company imme- 
| diately upon its receipt? 

A. The premium was held by us until the policy was rec ‘eived 
from the company; the receipt’ which had been give : for it was 
conditioned upon the acceptance of the application by the com- 
pany. 

(). ‘To whom was that receipt given ? 

A. Phat receipt was given to Mr. Hunter. 

(Q). Do you remember its general terms ? 

A. It in general terms stated, “ Received from Benjamin Ifunter 
one hundred and thirty-nine dollars and sixty cents” (I think was 
the amount), “being the amount for the qu: irte tly premium” (I am 


not positive that they are the exact words), “being the amount of 


woe ee 
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the first quarterly premium and _ policy fee upon a_ policy of ten 
thousand dollars, twenty-year endowment plan applied for, subject 
to the acceptance of the application by the company.’ 

Q. Do you remember these words in the receipt, the policy issued 
to Armstrong? 

A. ‘That was not in it. | 

(). Do you remember Armstrong’s name being there? 

A. It was not in the receipt. 

Q). Did Mr. Hunter say anything at all about Mr. Armstrong's 
consent that the policy should be delivered to him; did he say that 

It was all right? 
138 A. No; Mr. Hunter said nothing about Mr. Armstrong’s 
consent. 

Q. What did Mr. Hunter say with regard to the delivery of the 
policy? | 

A. Mr. Hunter said that he would pay me the premium ; that the 
policy would be called for. 

Q. Did he say that Mr. Armstrong had anything to do with that? 

A. He did not. 

Q: Do you know who suggested an insurance directly to Arm- 
strong to be assigned by him? : 

A. I presume it was Vanuxem; It was not by me; that being the 
custom and practice of the company. 

Q. Mr. Hunter made no written application for an insurance at 
this time? 

A. No, sir. 

Q. Did he ever make any application in writing or otherwise to 
you for insurance to himself as the assured ? 

A. Not in writing; no, sir. 

Q. ‘Fhe only application in writing was m: ote from John M. Arm- 
strong ? 

A. Yes, sir. 

(). Did you ever know a case where the policy of insurance was 
made by this company to any person other than the person making 
the written application ? 

A. Yes, sir. In reference to where the interest in the policy is 

that of relationship, the policies are in the main number of 
139 instances written to the person interested in the death of the 

insured, such as wives’ policies, children’s and husband’s, or 
father in favor of son, or ‘vice versa, the Insurance depending upon 
relationship, but not otherwise. [I have not known within the last 
ten years of any case. Some time after Armstrong’s death his 
brother called for blanks—proofs of death. One set, I think, 
was given him. A request by him for a second set was refused. I 
don’t remember whether he said the first set was spoiled or not. 

Defendant’s counsel then calls asa witness RicHarp DALE Spar- 
HAWK, who, being duly sworn and examined, testifies as follows : 

I live in Philadelphia. Am in the employment of the Mutual 
Life Insurance Company’s agency there, and was in 1877. I am 
the messenger referred to by the last witness, whom he sent to Mr. 
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John M. Armstrong for a specimen of his urine for examination. 
[ think on the 6th day of December, 1877, inthe afternoon between 
half-past three and half-past four o’clock, I received a letter from 
Mr. Lambert to take to Mr. Armstrong; I walked down to 710 
Sansom street, Mr. Armstrong’s place of business. I went up there 
and inquired for him and found him in. I delivered the 
140 note to him. He read the note and said, as near as I can 
— recollect, that his urine had been examined by the Manhat- 
tan for two thousand dollars and found normal—writing the word 
“normal” on a piece of paper; he said that after he had opened 
the letter and read it. | told him that it would be necessary to have 
a specimen for our doctor also, which he gave me in a bottle which 
[ had carried from the office for that purpose. I then went back to 
the office and told Mr. Lambert that I had received it and then I 
took it up to Dr. Richardson. 
| am positive that Mr. Armstrong said he had been examined for 
his urine on an application for the Manhattan on the morning of 
the 6th. 


Defendant’s counsel then calls as a witness Enwarp G. ASHBROOK, 
who, being duly sworn and examined, testifies as follows: 


| reside in Philadelphia; Iam the subscribing witness to Defend- 
ant’s x.“ I°;” it was executed in my presence by Benjamin Hunter. 


Defendant’s counsel offers in evidence said paper (Defendant’s Ex- 
hibit “I? ”) as a’complete document; admitted. 


Cross-examined : 
I Know the signatures on a paper now shown me. 


Plaintiffs counsel offers the Same in evidence,.and tlre same 
141 is admitted and read in evidence and marked Plaintiff's Ex- 
hibit No. 7. 


(). Do you remember that the Provident policy was delivered on 
the 6th of December, IS77? 

A. I don’t remember in regard to the date of that. 

(). Ilow as to the date of receipts of premium ? 

A. In regard to the receipt of premium the money was paid on 
the 6th of December, 1S77; it was paid and marked on our eash- 
book on that day: it might have been in the afternoon before, but 
it was not after the 6th: it was written on the eash-book on the 6th 
of December: that is all I know about it. 


Defendant's counsel then ealls as a witness Bensamin DANIELS: 
Who, being duly sworn and examined, testifies as follows: 


[ reside in Philade Iplita, and am an attorney-at-law. 

QJ. Look at the instruments that I now show you, being the policy 
In this suit (marked Exhibit No. 1), and also an assignment of that 
policy (mmarked A ), and tell me whether you have ever seen them 
before? 


| 
i 


A. T cannot remember positively to identify those papers; T did 


VS. JULIA ARMSTRONG, ADMINISTRATRIX, &¢. 49 


see a policy and an assignment, and I believe that this is the policy 
and this the assignment. 

Q. Did you receive them from Mr. Lambert at his office in Phila- 

delphia ?. | 
142 A. No, sir. 
(). When did you receive them? 

A. I received them from Mr. Hunter after Mr. Armstrong’s death. 
Some time in December, 1877, Mr. Benjamin called on me and 
asked me to go to the office of the Mutual Life Insurance Company 
to examine a policy and assignment, and if it was all right to re- 
ceive it; that was the first direction. I afterwards called at the 
company’s office some time in December, and was shown the policy 
and the assignment, I think, by Mr. Lambert; Iam not positive about 
that, but [ was shown the policy and the assignment by some of the 
centle ‘men there, and it was in the usual form, and I so reported to 
Mr. Hunter; that was my connection with the matter at that time; 
I did not take it away; I never saw the policy until some time after- 
wards—until I saw it after Mr. Armstrong’s death at the office of 
the company on the day in December I examined the policy and 
the assignment, and ap proved it and so reported to Mr. Hunter; I 
next saw it after Mr. Armstrong’s death; a very short time after his 
death Mr. Benjamin Hunter brought the policy to me,and placed it 
in my hands for the purpose of endeavoring to collect. the money 
from the Mutual company. 

Q. Did you take any steps in that direction? 

A. No, sir. 
145 (). What prevented ?- 


Objected to by plaintiff’s counsel. 
The court excludes the evidence. 
To which ruling the defendant’s counsel duly excepts. 


Counsel for defendant reealls as a witness WittrAM H. LAMBERT, 
who, being further examined, testifies as follows : 

I have heard the testimony of Mr. Daniels. My recollection is 
that Mr. Daniels received the policy. I know that it was ready, 
policy and assignment, at the office, and my recollection is that it 
was taken away by Mr. Daniels. : 

(). You said before, being asked how the policy came to be made 
out in the name of Armstrong with an assignment, that the only 
explanation that you could give of it was that it was in accordance 
with the course of practice of your company. Will you explain 
whi 4 you mean by that? 

The company’s rule and practice has been never to issue a 
aaa In favor of any person other than the insured, unless to a 
relative by blood or marriage of the person whose life is insured ; 1f 
there is no such relationship, then the policy is made uniformly to 
the person who is insured, with an assignment to the beneficiary. 


By Piaintire’s Counset: Then the rule of the company is to 
make a poliey to the assured first and assignment afterwards. 


i447 
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144 The application and assignment are almost invariably made 
together. 3 

Q. And the rule of: the company is that the insurance Is first 1s- 
sued to the person named in the policy as assured, is it not ? 

A. The policy is written in the name of the person whose life is 
insured, the assignment in almost all cases bearing even date with 
the issue of the policy. The policy‘is issued by the office in New 
York. | 

By DerenpaNnt’s Counsen: Q. The practice being of a simultane- 
ous assignment from the party whose life is insured, and who 1s 
named in the policy, to the beneficiary executed with the application, 
What is the practice as to the delivery of the two documents? 

A. The assignment is almost invariable executed at the time of 
the application and before the application is forwarded to the com- 
pany. And the poliey with the attached assignment is in almost all 
cases Where a previous asslgnment has been made delivered to the 
benchiciary, the assignee. | | | 

To PLAINTIFE’s CounseL: By beneficiary I mean the person who 
is named in the assignment. 


By DereNnDANT’S CouNnseL: Q. Why did you put the address of 


.< 


ffunter on the duplicate assignment ? 
Objeeted LO by plaimtiff’s counsel. 
The court sustains the objection. 
To which ruling defendant’s counsel duly excepts. 
lh Defendant’s counsel then ealls asa witness Putte. P. ArM- 


srroNG, Who, being duly sworn and examined, testifies as fol- 

lows: 
lam brother of John M. Armstrong; [am acquainted with his 
handwriting; the signature on this instrument, being the assign- 
ment, Exhibit A, is in his handwriting; this other signature on this 
paper, Exhibit G. being, the duplicate assignment annexed to the 


application, is 11 handwriting. 
The signature on the appheation, 2d page, is his aiso. 


Q). Did you happen tosee your brother on or about the 10th, 11th, 
or 12th of December, S77? 

A. T did. 

(QJ. Did he say anything to you on the subject of his life, having 
been assured that day in the Mutual company ? 

A. He did: he sald * Hlunter has had my life insured to-day. I 
Was somewhat’ surprised and I said “ Ah, indeed, what company ?” 
he said twenty-five hundred dollars in the Mutual and twenty-five 
hundred dollars in the Provident, and he believed the Manhattan 
had rejected him. 


(‘ross-examined : 


| could not state positively as to the date of this conversation ; it 
was early in December. 
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146 Defendant’s counsel then called as a witness WinntAmM CaAL- 
HOUN, who, being duly sworn and examined, testifies as fol- 

lows: 3 

In 1877 1 was sheriff of Camden county, New Jersey; I was 
present at the death of Benjamin Hunter on the 10th day of Janu- 
ary, 1879. | 

Q. What was the manner of his death ? 

Objected to by plaintiff’s counsel. 

The court sustains the objection. 

To which ruling counsel for defendant duly excepts. 

Q. Did you as sheriff execute the process of law by hanging ? 

Objected to by plaintiff’s counsel. 

The court sustains the objection. 

To which ruling counsel for defendant duly excepts. 

Counsel for defendant then proceeds to read the testimony of 
Thomas Graham, from the printed record of the trial in the State 


of New Jersey, of Benjamin Hunter, for the murder of John M. 
Armstrong, which stipulation is as follows: 


(Take in Stipulation.) 


Testimony objected to by plaintiff’s counsel, as Incompetent, im- 
material, and irrelevant. 

By the Court to defendant’s counsel: What is your proposition 

to prove? 
147 DEFENDANTS CoUNSEL: We offer to prove the second defence 
set up in the answer, and as the first step therein to prove that 

Mr. Hunter intentionally caused the death of Armstrong, Hunter at 
the time being the sole owner of this policy. 

Same objection by plaintiff’s counsel. 

The court excludes the testimony upon this offer. 

To which ruling and exclusion counsel for defendant duly excepts. 

‘DEFENDANT'S COUNSEL: We offer to prove the whole defence set 
up in our second defence in the answer stated exactly as there al- 
leged, that the policy was void in its inception in the hands of the 
only party to whom any delivery was made and tor whose benefit 
only it was ever intended ; that because of the corrupt and wicked 
scheme in his mind at the time he procured the insurance, then 
murderea Armstrong, and then claimed this money by the means 
of the policy. 

Same objection by plaintiff's counsel. 

The court excludes the testimony upon this offer and says: 

I will take your offer as broad as you choose to make it; that you 
offer the testimony to prove that Hunter procured the application 
for the policy on Armstrong to be made, and that he did so for the 
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purpose of having the insurance effected and then disposing 

148 of Armstrong and then getting the money. Take it.as broa 
as that and I will exclude it. 

To which ruling and exclusion defendant’s counsel duly excepts. 


DEFENDANT’s CouNseL: We offer to prove each and all the facts 
stated in the second defence set forth in our answer as there alleged. 

Same objection by plaintiff’s counsel. 

The court excludes the testimony upon this offer, excepting that 
as that ground of defence has set up « good many distinct facts 
which have been already: put in proof as bearing upon other parts 
of the ease the evidence is not excluded as to those facts, and upon 
the ground that the alternative in question of the policy was not 
assignable. - No evidence as to the part taken by Armstrong Is ex- 
cluded. 3 

To which ruling, and to the exclusion and the ground upon which 
the exclusion is put, defendant’s counsel duly excepts. 

DEFENDANT'S CouNsEL: We offer to prove that shortly after the 
execution and delivery of this poliey, in or about the month of Jan- 


uary, 1S7S8, Benjamin Hunter being then the holder of the policy, — 


murdered John M. Armstrong, whose life was Insured thereby. 
samc objection by plaintiff's counsel, 
The court excludes the testimony upon this offer. 
To which ruling and exclusion defendant’s counsel duly excepts. 


14) DirENDANT’s CouNseL: We offer to prove that he comi- 
mitted such murder with intent to thereby realize and collect 
from the defendant the amount of the policy in suit. 


Same objection by plamtiff’s counsel. 
The court excludes the testimony upon this offer. 
To which ruling and exclusion defendant’s counsel duly excepts. 


DEFENDANT'S Cor NseL: We offer to prove that before Hunter ap- 


plied to the detendant for the making of insurance Upon the -life of 


John M. Armstrong, which was afterwards made by this policy, he 
had coneeived the fraudulent and wicked scheme of procuring such 
Insurance to be made with intent shortly afterwards to cause felon- 


lously the death of Armstrong, for the Purpose and as the means of 


collecting and realizing the amount of the poliey from the defend- 
ant, and that he procured the policy in suit to be issued and simul- 
taneously assigned to him, and to be delivered to him with that in- 
tent. 


Same objection by plamtiff’s counsel. 
The court excludes the testimony upon this offer. 
To which ruling and exelusion counsel for defendant duly excepts 


Low) DEFENDANT'S CounseL: We also offer to prove that at the 
time Ilunter paid the premium upon and received this policy 
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from the defendant, he was resolved upon the execution of and was 
acting with intent to carry out the wicked scheme already stated, 
including the purpose of murdering Armstrong, in order to realize 
the amount of the policy, which he afterwards carried out. 

Same objection by plaintiff’s counsel. 

The court excludes the testimony upon this offer. 

To which ruling and exclusion counsel for defendant duly excepts. 

DEFENDANT’s CouNsEL: We offer to prove that Benjamin Hunter, 
with a like intent to cheat and defraud the Provident Life Insurance 
Company of Philadelphia and the Manhattan Life Insurance Com- 
pany-of New York, at or about the same time, applied to those com- 
panies respectively for insurance upon the hfe of Armstrong, pro- 
curing the policies upon that life to be issued in the one case directly 
to him, and in the other case in like manner, through an assign- 

ment, as in this case, and received the same from those com- 

151 ~~ pamies respectively, and paid the premiums thereon, such 

policies being in the one company for ten thousand dol- 

lars, and in the other for six thousand dollars, as a part of the same 

and one entire scheme of fraud to realize the money to become pay- 

able upon al! the policies in the event of the death of Armstrong, by 

means of his murder, to be feloniously accomplished by Benjamin 
Hunter. 

Same objection by plaintiff’s counsel. 

The court excludes the testimony upon this offer.’ 

To which ruling and exclusion counsel for defendant duly ex- 
cepts. 

DEFENDANT’s CouNSEL: We also offer to prove by witnesses that 
in the court of over and terminer in New Jersey or the court hav- 
ing jurisdiction, in the month of November, in the vear 1878, Hun- 
ter, having been indicted for the murder of Armstrong in Camden, 
in that State, was brought to trial and was convicted of the murder 
of Armstrong, and was sentenced to be hung therefor and was hung 
accordingly. 

Same objection by plaintiff’s counsel. 

The court excludes the testimony upon this offer. 


To which ruling and exclusion counsel for the defendant duly 
excepts. 
lo2 DEFENDANT'S CouNSEL: We offer to prove by witnesses 

specifically that Benjamin Hunter was, in the early part of 

the year 1873, guilty of the wilful murder of John M. Armstrong. 

Same objection by plaintiff's counsel. 

The court excludes the testimony upon this offer. 

To which ruling and exclusion counsel for defendant’s duly ex- 
cepts. | 
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Defendant’s counsel offers in evidence the exemplified copy of the 
conviction of Benjamin Hunter, and the same is received without 
passing on its materiality and marked Defendant’s Exhibit H. 


DEFENDANT'S CounseL: The court will understand that we have 
made these offers for all purposes under the pleadings In this case. 

The Court: Iso understand that yon offer them. 

Defendant rests. 

At this stage of the proceedings the court is adjourned until the 
next day, December Sth, 1SS1. | 


Armstrona vs. Tine Muruat Lire INsuraAncre CoMPANY. 
BROOKLYN, N. 5 Oe Deceinber dS, ISS]. 


Plaintiffs counsel, under stipulation above mentioned, reads from 
the record of the trial of Benjamin flunter portions of the 
153) printed testimony of Joseph Ashbrook as follows : 
“Q. Do you know Benjamin Hunter? 

A. -¥ 6, Bir. 
“(). Phis is the man here (pointing to the defendant)? 

“A. Yes, sir. 

“(). Did you see him at any time, either in the month of Novem- 
or December last, at vour office ? 

“A. T saw him in imy office about the fourth of December, but I 
don’t know the exact date.” 


(It is admitted that the murder trial took place in June, 1873.) 
‘Q). OF what year ? 

“A. Last vear. 

“Q). Give us the whole conversation so far as you Cali recollect. 

A. He spoke of Its business relations with Mr. Armstrong being 

such that he was or had been a special partner; that he had put a 
few thousand dollars—-t think some five thousand dollars—into the 
concern, and that be wasa little afraid, in consequence of his having | 
been seen about Arh strone’s place of business so often, anid bey 
sech driving a nail or doing semething of that kind, that he had 


Incurred a greater Hability as a general partner, and not as a special | 
partner, and he desired an insurance on the life of Mar. Armstrong. | 
Ile mentioned that he wanted the insurance effected in such a wav 

that in the event of the death of the person insured there would be | 


no trouble as to the collection of the money. By arrangement Mr. 
Armstrong came in, | think,a day or two afterwards, and 
LI Wits examined and aceepted, and the policy Was Issued. 
“Q. Plow soon after the call of Mr. Hunter upon you in 
reference to the Insurance upon Armstrong's life did Armstrong ap- 
pear? 
A. I think it was two or three days; [ do not remember pre- 
cisely, 
Q). When was the premium paid upon that policy ? 
A. TL think if was paid on the sixth. 
 &. What is the date of the policy ? 


** 
»* 


~~ 


sateen silk 


——— 
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“A. The policy is dated on the fourth. 

“(). After the application and the examination and your inter- 
view and the filling up of the policy for $10,000 in ink, how long 
did you retain the policy ” 

“A. It must have been retained two days.” 


Defendant's counsel reads from the same testimony of Mr. Joseph 
Ashbrook : 

. (). You do not remember the exact date when Mr. [unter called 
upon you ? | 

“A. No, sir. , : 

“(). Is there any way to fix it? 

* A. No, sir. | 

“Q. When was the appheation dated ? 

“A. It was dated the third day of December; it may have been 
one or two days prior to that.” 

Plaintiff rests. 

Counsel for defendant moves that the pleadings be amended to 
conform to the proof of breach of war-anty, by false representations 
made by Armstrong, in that the answer- in the application made by 

Armstrong were false wherein he stated that he was insured 
155 in the Manhattan for $2,500 and in the Provident for $2,500, 

whereas he was, in truth, not insured at all in either or both 
of such companies, or, if at all, in the larger sums of $10,000 and 
$6,000 in such companies, respectively. 

The court, upon due inquiry and investigation as to whether the 
plaintiff has been misled by this alleged defect in pleading, finds 
that she has not been misled, and holds that the variance between 
the answer and the proof, as alleged by the defendant, is immaterial 
and should be disregarded, so that there may be no question of 
pleading to affect the case, and so that the defence proposed to be 
pleaded by amendment may be submitted to the jury as 1f pleaded. 

Counsel for the defendant requests the court to direct a verdict 
for the defendant, on the ground that the defense of breach of war- 
ranty has been clearly proved and established, in that the answers 
by Armstrong to question 7 in the application were false and 
untrue. | 

The court refuses so to do, and rules that there is evidence upon 
which the jury may find such answers true, and says: He is asked, 
“Ts your life now insured in any other company?” He is bound to 
make true answers, and if his answers are not true they are false. 

Then this policy is of no effect to him er to anybody else. “Is 
156 your life now insured In any other company?” He said 

“Yes;” and he named the other companies and the amount— 
“ Provident $2,500, and Manhattan $2,500." 5 He answered those 
questions on the 5th of December. Now, I think it should be sub- 
mitted to the jury as to whether that is false, in the situation of 
things, on the oth day of December. In one aspect it is certain we 
can say he was insured or not insured. That is mathematical. But 
if you construe the transaction in that way you must say the de- 
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fendant should have a verdict. But I don’t think it should be an- 
swered in that way. They wanted to know if he was insured in any 
other company ; that 1s, if he could pass the ordeal, and the Wy wanted 
to know what company, if he could. Now if, prior to the 5th day 
of December, Mr. Armstrong had been presented to the Manhattan 
and Provident Companies for insurance and had passed the ordeal 


which they prescribe, so that he was accepted as a proper subject of 


insurance, and they were to insure him; if they had just got so far, 
and no further, what ought his answer to be? What do they w: unt 
toknow? They want to know if he has passed that ordeal, if le 
Call vet into these respectab le com panes and SO he answers whi at 
they want to know: he answers, in the Provident and in the Man- 
~ hattan. 
157 Then if you show that these siBidios had not been issued 
have vou shown that this sa fare In suit was void ? 

I think not 

Have you shown that that answer was false ? 

i think not. [think he might well say he was insured in the 
Provident and Manhattan; that is as he understood his relation to 
them. 

Then “what is the amount’ 

$2500 in each. 

Is that true? On that day was there any amount ? 

There ts a litthe evidence, some evidence—I only speak of it asa 
suggestion now, not of its weight—that an ap plication for $2,500 
was made on that day, the 5th day; that an insurance for the larger 
amount had not been got to. [ cannot say on looking at this evi- 
dence that the insurance in these other companies was complete on 
that dav. “Phe amount was necessary. He answers $2,500 in each. 
If they stood at that sum as between him and the company on that 
day then [am unable to say that his answers were false—that they 
were In any respect untrue. 


To whieh refusal yesh the ruling of the court thereon counsel for 
the defendant duly cepts, 


Counsel for the defendant further requests the court to 

[5S direct a verdict for the defendant on the ground that upon the 

proofs here the plaintiff eannot recover, because It is impos- 

sible for court or Jury to say upon the evidence here that there was 

any contract between the company and Armstrong. That the only 

contract was with Hunter, and there is no pretense of any transfer 
from Flunter or his personal representatives to the plamtif. 


The court refuses so to do: LO which refusa! counsel for the dle- 
fendant duly excepts. 


Counsel for the defendant further requests the court to direct a 
verdict for the defendant, on the eround that, regarded as an 1Nsur- 
ance to Tfunter, and Hunter only, the policy in suit is void as a 
wager policy, there being no evidence of any insurable interest. in 
him. 
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| The court refuses so to do: to which refusal counsel for the de- 
fendant duly excepts. 


Counsel for the defendant further requests the court to direct a 
verdict for the defendant, on the ground that the defense of breach 
of warranty has been clearly established, in that it evidently follows 
that Armstrong’s answer to question 8 in the application was false 
and untrue upon the ruling of the court as to the effect of his an- 

swer to question 7. That both answers could not, upon any 
159 ~=construction of the evidence, be true, and says we have in 
our answer a general denial. There is a direct allegation in 
the complaint that every condition was complied with. The defend- 
ant denies that the conditions of said policy have been fulfilled by 
said Armstrong or by the plaintiff. The condition is that he shall 
truthfully answer all the questions put and under the case to which 
I refer were are entitled to this defense. I take it because of the 
construction which your honor has put upon the 7th inquiry. We 
had an answer that Armstrong’s life was how insured in those other 
companies. Here is the 8th question: “ Have you made any propo- 
sition or opened a negotiation for Insurance upon your life In any 
company upon which a policy has not yet been issued? A. No. 
Does it not inevitably follow that question 8 is answered imprope ly 
according to the construction you put upon the 7th. Taking those 
two questions together, does it not mean, beyond all doubt, that he had 
got a policy in the Manhattan and Provident for those two amounts 
and that there was no company in which there were open and pend- 
Ing negotiations. 


The Court: I think it must go to the jury, as I have suggested ; 
this was not brought to my attention before, sharply, and I have 
never seen the application until now. 


160 DEFENDANT'S CouNsSEL: It was wholly unnecessary to refer 

to it until your honor put this construction upon the 7th ques- 
tion. What wesay is what Mr. Armstrong intended is not of the least 
moment. The question is of the absolute verity of the statement. 
The court refuses to direct a verdict as requested. To which refusal 
counsel for the defendant duly excepts. Counsel for the defendant 
further requests the court to direct a verdict for the defendant upon 
each of the four separate upon which separately he made similar 
requests when the plaintiff first rested. 


The court refuses each of such several requests severally. 

To which several refusals, upon each of the several grounds stated, 
defendant’s counsel duly separately excepts. 

Counsel for the defendants requests the court to direct a general 
verdict for the defendant- upon the proofs. 

The court refuses so to do. 

To which refusal counsel for the defendant duly exce sain 

Counsel for the defendant, now for the first time, claims the right 

S—1AT 
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to close the argument to the jury under the rulings of the court as 
to pre ots. ! 
The court denies such motion. 
Counsel for defendant duly excepts. 
16] Counsel for the respective parties having summed up the 


ease on behalf of the defendant and the plaintiff, the judge 
charged the jury, and therein charged: 

In this trial the facts in issue are to be passed upon by the jury. 
I expect you to do your jury as jurors In passing upon such facts. 

# * # ** x * * 

There is this contract, the operative part of it to pay to Jolin M. 
Armstrong or his assigns, 810,000, by such a date, or if he dies be- 
fore that time, (not to pay him, not to pay to lis. assigns), but to pay 
to lis personal representatives $10,000. Now a contract 1s not. as- 
signable unless it runs toa man or his assigns, as a note is not nego- 
tiable unless it [is] payable to bearer or order. 

oe * * * * mT 

The last part is not assignable. It runs direct to his personal 
representatives. The assignment did not carry that part. 

+ ! x x x x : 

This plaintil, on this proof, is his legal representative. So by 
this contract, if he died before that day, the company promised to 
pay this plamtiff 810,000; unless this contract is defeated in some 
way. 7 | 

4: * > * *K * K 

If Mr. Armstrong lived to that day in December, 1897, Mr. Hunter 

would be entitled to the money and would want the paper. 

162. «Tt Mr. Armstrong died before that time, his personal repre- 

sentatives would want the paper, would be entitled to the 
money, and would want the paper. 


4 * * * * ; *K 


If Armstrong lived till that time Mr. Hunter is to have the money, 
if he dies before that time his administrator is to have it. 


* mk ; * * * * 


Now, if the company completed and signed this paper and handed 
it over as completed to Mr. Hunter that is a delivery, and then it 
became operative, that is a delivery. 


* * * * od > 4 * 


It was proper he should keep it as long as he lived. I am not 
speaking now about his conduct. But it was payable to him, and 
it was proper he should keep it as long as he lived, if Mr. Armstrong 
lived as long as he did. If Mr. Armstrong had died of some 
disease, the administratrix would have called on Mr. Hunter for the 
policy and would have been entitled to it. 


oH * *& * * * * 


Mr. Armstrong died or was killed, that left the paper in the hands 


of Mr. Hunter. He was hung. The paper went to his executor. 
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The promise had become perfected to Armstrong’s personal repre- 
sentatives. She, the plaintiff, was entitled to this policy then. 
It belonged to her when she became appointed administra- 
trix, and it was Mr. Hunter's executors duty to hand it over, and 
she has got it and has produced it here, and it is all correct in that 
respect ; “provided it was completed by the company, its agents and 
officers, and passed over to Mr. Hunter, as a thing to be an opera- 
tive policy of insurance. 
* K | * nk of sk ** 

If it was, if the company understood they had got done with it, 
and made a policy of insurance in this form and h: inded it over, that 
is enough. 

* * * * * K * 

And now the plaintiff has got it, and she is well entitled, if it is 

a valid Instrument. | 


* * * * * * *K 


After you have passed these questions of the delivery and owner- 
ship of the policy, upon which I have instructed you, there is no- 
thing against this contract ner against the plaintiff’s right to recover, 
except these defenses which are set up in the answer (that is after 
you have passed this question of delivery), and made upon the 
proof that this was not a valid contract, because Mr. Armstrong did 
not state truthfully in his application for the policy. 


* * . * MK * * * 


164. $Now this paper reads that if any statement which he 
made in his application shall be untrue in any respect, the 
policy shall be void; it is no contract. They say it is untrue in 
some respects. They have told you what, and if it is untrue in those 
respects or any one, then it is void, the e pl untiff cannot recover ; and 
if not, then she ean recover. 
* * aad * * * Ou 

There was an interrogatory No. 7 and an interrogatory No. 5 in 
the application. | 

Now the 7th question asked him substantially, “Are you insured 
in any other company? If so, in what company and to what 
amount?” He answered, “In the Provident, 82,500; in the Man- 
hattan, $2,500.” 

Now the question is, at the moment when he made that answer, 
was it true or was it false? If it was correct it is enough; if false, 
it ends the poliey, and your verdict must be for the defendant. 

That is said to be untrue in two aspects. It is said that he was 
not insured at all in that company,and that therefore it was untrue 
to say that he was. They say if he was insured in either company 
it was for amounts greater, and therefore it was untrue when he 
stated $2,500 in each. 

Now we will take up the first branch of that. Was it true 
165 that he was not insured in either one of those companies”? If 
he had made application to be insured in those compatiles 


, 
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upon his life, and had been examined and accepted so that it was 
understood between him and the company that he was Insured, or 
that he was to be insured to date from his application, so that as be- 
tween hime and the company it was so understood, that he was in- 
sured in those COMpaAnles, both of them, from a day betore that date, 
why, then, you may say that he answered correctly when he said 
that he was, although no policy had been written out. 
+ , x * * . * *K Kk 

You see all these policies date back to a day before they are de- 
livered; they become perfected afterwards; but when they are de- 
livered they date back to the application or some prior date. Now 
if he had applied to those companies, and wanted to be insured in 
those companies; presented himself for insurance and they had ex- 
amined him as much as they had a mind to, and had accepted him 
and given him to understand he was to be insured, to take effect 
afterwards from a date before or on that date, then he might when 
they asked him, “Are you insured in any other company?” say 
A Vog™: 9 say you may consider that as sufficient evidence to war- 
rant you in saying that that answer is true, and you can say it Is 
not false, if such are the facts. 


166 = * + “ ‘ P . 

If they are not the facts, if his appleation had been rejected 
or he had no such ground for saying that there was an understand- 
ing between him and the company, that he was accepted as to being 
insured, then it is false and the poliey is to go for nothing. 

* * * ok “* 

You will remember there is some confusion in the evidence as to 
when these amounts of the Manhattan and Provident policies were 
put into the Mutual application. 

; * * * K * K 

If at the very tinie le made those answers he had been accepted 
as to being insured in those companies at that time, and it was un- 
derstood between him and the companies that $2,500 was to be the 
sum put into the application and the policies when they were made 
complete, so that he understood that as between him and the com- 
pany that that was the way it would be, then he might answer just 
as it was understood to be. | 

If he had a right to understand so he might say so. “ Manhattan 
$2,000. Provident 82,500.” 


* * * 1 * * ny 


But if the insurance was complete and understood by hit, 
167) between him and the company, that it was to be the larger 
sums In either or both, So that it was a larger sum, and he 
stated it smaller, then that would vitiate the poliey; it would be 
false and untrue in that respect. That would end it. | 
* *K * * mk * 
Now, as to the Sth question in the application he answered “* No.” 
The point is, was that a true statement. 


* . * *K *K * * 
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Now, if he made his application to each of those companies and 
they had examined him and accepted him and given him to un- 
derstand that they accepted him as a subject for insurance for their 
company so that according to that understanding the policy 
was to be made out, that would date back and cover that time; that 
was not false. 

* * , 6 ** * *K *K 

I leave it to you to say whether these answers are substantially 
In any respect untrue; and if they are not shown to be untrue you 
will return a verdict for the plaintiff; if they are, for the defendant. 

You can look at the entire evidence and say whether it is proved 
to you by a fair balance of proof that Armstrong’s statements in the 
application were untrue. 

The court charged the jury as to all other features of the 
168 — fully and in such manner that no exception was taken 
thereto. 


Counsel for the defendant excepts to the above charge of the court 
in the following particulars : 

First. To the charge that a contract is not assignable unless it 
runs to the party named or his assigns. 

Second. ‘To. the charge thi at the second promise in the policy V is not 
assignable. 

Third. To the charge that the assignment did not carry that part 
of the promise or of the policy. 

Fourth. To the charge that if he died before the time named his 
personal representatives. would be entitled to the policy, notwith- 
standing an assignment made by him. 

Fifth. To the charge that if Armstrong died before the time, the 
policy having been delivered to Hunter, Armstrong’s administratrix 
would have a right to have the policy. 

sixth. To the charge that the promise to the persolial representa- 
tives had then become complete. 

Seventh. To the charge that it was all mghtif she had then got 
the policy from Hunter; that that was enough; that the plaintiff's 

title was then sufficient if the policy was valid. 


169 Kighth. To the charge that there is nothing against the 
right. to recover except the defence ot untrue answers to the 
questions, 


Ninth. To the charge wherein is left to the jury the question 
whether the 7th interrogatory was answered truly or not. 

Tenth. To the charge wherein it is submitted to the jury to deter- 
mine the same question in regard to the Sth interrogatory. 

Eleventh. To the charge that 1f Armstrong had made application 
to those companies, and had been examined and accepted so that it 
was understood that he was insured in those companies; that the 
jury can find the answer true. 

Twelfth. To the charge that there is some confusion in the evi- 
dence as to when these amounts were put In. 

Thirteenth. ‘To the charge that if at the very time the answer was 
made he had been accepted, and it was understood that $2,500 was 
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the sum, the jury can find the answer true, the defendant claiming 
in that regard that there is no evidence to support such finding. 

Fourteenth. To the charge that if Armstrong had a right to un- 
derstand it so he might say so. 

Fifteen-h. To the construction given by the court in said charge 

to the Sth question, namely, that the Sth question means if 
170) he had an application not decided upon pending; and not 
acted upon. : 

Sixteenth. To the charge that if they had decided and agreed it 
was false; and otherwise 1t was true. 

Counsel for defendant excepts to the court’s leaving it to the Jury 
to say In respect to each of these 7th and Sth questions whether the 
answer is substantially true, the defendant claiming that it should 
be literally and exactly true. 

Defendant’s counsel further requests the court to charge the jury 
as follows: | 

Mirst. That the policy and every right of recovery under it was 
assignable by Armstrong. 

The court refuses so to charge (except as already charged), and 
to this refusal to charge as requested counsel for defendant duly 
excepts. | : 

Second. That an assignment of it by him in the form of Dft’s ex. 
A, ifimade by him, would transfer to the assignee, Hunter, the right 
to recover in the event of Armstrong’s death prior to the expiration 
of the time at which it was.made payable to him. 

The court refuses so to charge-except as already charged, and to 
this refusal to charge as requested counsel for defendant duly ex- 
cepts. | 
Third. That the clause in the policy, ‘or if he should die 
71) before that time, then to make said payment to his legal repre- 

sentatives,” reserved no right to lis personal representatives 
at his deccase which would not be cut off by a valid assignment of 
the policy made by him in his lifetime. 

The court refuses so to charge (except as already charged), and to 
this refusal to charge as requested counsel for defendant duly ex- 
cepts. | 

Fourth. That “legal representatives ” used in that clause in- 
cludes USSIOIS. 

The court refuses so to charge (except as already charged), and to 
this refusal to charge as requested counsel for defendant duly ex- 
cepts. | 

Pitth. Phat the insertion or addition of the words, “ or assigns,” 
In that clause is not necessary to make the right to recover, in the 
event of lis death before the day named, assignable by Armstrong 
in his lifetime. 


The court refuses so to charge (except as already charged), and to 
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this refusal to charge as requested counsel for defendant duly ex- 
cepts, 

Sixth. That the entire policy, being one by which its terms was 
to pass to Armstrong’s personal representatives in the event of his 
death, is therefore assignable by him in his lifetime. 

1{2 The court refuses so to charge (except as already charged), 
and to this refusal to charge as requested counsel for defend- 
ant duly excepts. 


Seventh. That if the jury find that the assignment, Ex. A, was 
signed by Armstrong, and left with the agents of the company with 
authority to fill the blanks, as they were afterwards filled, and to 
deliver the same to Hunter with the policy, and that they were so 
delivered, it made Hunter the owner of the entire policy, and of any 
right to recover in the eyent of Armstrong’s death before the time 
named. 

The court refuses so to charge (except as already charged), and to 
this refusal to charge, as requested, counsel for defendant duly ex- 
cepts. | 

Kighth. That notwithstanding the form employed of a policy in 
the name of Armstrong, and an assignment simultaneously deliv- 
ered from Armstrong to Hunter, if the jury find that the real con- 
tract made was between the company and Hunter, and not between 
the company and Armstrong, the plaintiff cannot recover. 

The court refuses so to charge (except as already charged), and to 
this refusal to charge, as requested, counsel for defendant duly ex- 
cepts. 

Ninth. That if the jury find that the company made no contract 
with Armstrong, the plaintiff cannot recover, 

173 The court refuses so to charge (except as already charged), 
and to this refusal to charge, as requested, counsel for defend- 
ant duly excepts. 

Tenth. That if the jury find that the policy was in fact made and 
issued for the benefit of Hunter only, the plaintiff cannot recover. 

The court refuses so to eh: arge (exce pi as already chi: Aree “d), and to 
this refusal to charge, as requested, counsel for defendant duly eX- 
cepts, 


Eleventh. That the plamtiff, having proved no assignment or 


transfer from Hunter or from his personal representative to her of 


the policy or any right thereunder, can derive no right to recover 
from, by, or under Hunter. 

The court refuses so to charge (except as already charged), and to 
this refusal to charge, as requested, counsel for defendant duly ex- 
cepts. 

Twelfth. That if the jury find that there was no intent on the 
part of Armstrong to have or take any interest in the policy, the 
plaintiff cannot recover. 
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The court refuses so to charge (except as already charged), and to 
this refusal to charge, as requested, counsel for defendant duly ex- 
cepts. , ; 

Thirteenth. That if the jury find that at the time of the 
174) death of Armstrong Hunter was the holder and owner of the 
policy, the plam tiff cannot recover. 

The court refuses so to charge (except as already charged), and to 
this refusal to charge, as requested, counsel for defendant duly ex- 
cepts. | 
Fourteenth. That if the jury find that Armstrong signed the as- 
signinent and left the same with the agents of the defendant with 
intent that they should fill the blanks, as they did fill them, they 
had authority to do so. 

The court refuses so to charge (except as already charged), and to 
this refusal to charge, as requested, counsel for defendant duly ex- 
cepts. | 

Fifteenth. That if the jury find that Armstrong intended that 
the assignment, with the blanks filled as they were tilled, should be 
delivered by the agents of the company with the policy to Hunter, 
they had authority to make such delivery. 

The court refuses so to charge (except as already charged) and to 
this refusal to charge, as requested, counsel for defendant duly ex- 
cepts. | 


Sixteenth. Phat if the jury find that the answer made by Arm- 


strong to the 7th question in the application, In respect to other In- | 


surance, Was false in any particular, the plaintiff cannot recover. 


l75 The court refuses so to charge (except as already charged), 
and to this refusal to charge, as requested, counsel for defend- 
ant duly excepts. 


Seventeenth. Pf the jury find that the answer made by Armstrong 
In the application, in respect to other insurance, was false, in that he 
had no other insurance in the two other companies named, or in 
either of them, or that his hfe was already insured in those compa- 


nies, respectively, or In cither of them, for more than $2,500, the 


plaimtill cannot recover, 

The court refuses so to charge (except as already charged), and to 
this refusal to charge, as requested, counsel for defendant duly ex- 
cepts. 

Kighteenth. That ifthe jury find that the answer made in answer 
to the Sth question by Armstrong in the application, in respect to 
whether or no he was in negotiation for insurance upon his life in 
any other companies, insurances in which had not yet been effected, 
was false, the plamtiff cannot recover. 

The court refuses so to charge (except as already charged), and to 
this refusal to charge, as requested, counsel for defendant duly ex- 
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Nineteenth. That if the jury find that, at the time of making said 
application, either of the two companies named by him on his 
176 answer had been applied to for insurance upon Armstrong’s 
life, and had approved the risk and agreed to insure him for 

more than $2,500, the plaintiff cannot recover. 


The court refuses so to charge (except as already charged), and to 
this refusal to charge, as requested, counsel for defendant duly ex- 
cepts. 


Twentieth. That if the jury find that at the time of making said 
application to the defendant either of the two companies named by 
him in his answer had been applied to for insurance upon Arm- 
strong’s hfe by written application signed by said Armstrong, and 
had approved the risk, that subsequently upon such written appli- 
cation the said two companies, or either of them, wrote policies upon 
the life of said Armstrong, based upon said application respectively, 
which policies, or either of which, after being so written were de- 
livered, then the insurance effected by such policies relates back in 
time to the time of the making of the application, and the plaintiff 
cannot recover. 


The court refused so to charge (except as already charged), and to 
this refusal to charge, as requested, counsel for defendant duly ex- 
cepts. 


Twenty-first. That the issuing of a policy or the payment of a 

premium are not necessary to the making of an Insurance, 

177 ~—s and if either of the companies in question had accepted the 

risk upon his life and agreed to insure him for more than 
$2,500, the plaintiff cannot recover. 


The court refuses so to charge (except as already charged); to 
which refusal to charge, as requested, counsel for defendant duly ex- 
cepts. 


Twenty-second. That if Armstrong intended, by his answer in the 
application in respect to other insurance, to have the company be- 
lieve that what had taken place in the two other companies, or either 
of them, was in respect to an insurance upon his life for only $2,500 
in each, the warranty was broken and the plaintiff cannot recover. 


The court refuses so to charge (except as already charged); to 
which refusal to charge, as requested, counsel for defendant duly ex- 
cepts. : : 


Twenty-third. That in respect to the policy in suit, when Hunter 
had paid the premium and the policy and the assignment had been 
approved by his attorney, Daniels, the insurance was complete, even 
although the policy was not delivered till afterwards. 


The court refuses so to charge (except as already charged); to 
which refusal to charge, as requested, counsel for defendant duly ex- 
cepts. 3 
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Twenty-fourth. That the delivery of the policy to Hunter 
17S did not effect an operative Indvstrument, because no interest 
is shown in Hunter, and the plaintiff cannot recover. 

The court refuses so to charge (except as already charged), and to 
this refusal to charge, as requested, counsel for defendant duly ex- 
cepts, 

— Twenty-fifth. That if the polhey was obtained by fraud, and by 
Hunter with fradulent intent, the policy never became an operative 
Instrument in any hands, and the plaintiff cannot recover. 

The court refuses so to charge (except as already charged); to 
which refusal to charge, as requested, counsel for defendant duly ex- 
cepts, 

Twenty-sixth. That in passing upon these questions of the truth 
ov falsity of these statements, Armstrong’s knowledge or understand- 
ing of them as immaterial. The question is as to the actual fact at 
the time. 

The court refuses so to charge (except as already charged); to 
Which refusal to Charge, as requested, counsel for defendant duly ex- 
cepts. 

Twenty-seventh. That there is no evidence that the answer to 
question 7 was true. 

The court refuses so to charge (except as already charged) ; to 
Which refusal to charge, as requested, counsel for defendant duly ex- 
cepts. 
17s) The jury retired and brought in a verdict for the plaintiff 

for the amount claimed, viz., eleven thousand two hundred 
and twenty-four dollars and seventy cents (as amended by order 
filed May 17, 1882) | 

Qn motion of defendant's counsel the court directs a stay of pro- 
ceedings herein for sixty days, to enable defendant’s counsel to pre- 
pare and file their bill of exeeptions, and within which they may 
move for a new trial. 

(Ilere follow the exhibits.) 

Exceptions allowed and ordered to be filed. 


HOYT H. WHEELER. 


LSO Prrr’s Exnuinir No. 1, Dec’r 5,1881. B. L. B. 
Endowment. No, 187,427. Age, 41 years. Amount, $10,000. 


The Mutual Life Insurance Company of New York, 
In consideration of the application for this policy of. 
Insurance, Which is hereby referred to and made a part 
of this contract, and of each of the statements made 
therein, which, whether written by .his own hand or 
not, every person accepting or acquiring any interest 
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in this contract hereby adopts as his own, admits to be 

Quarteran- material, and warrants to be full and true, and to be 

nual pre- the only statements upon which this contract is made; 

mium, and in further consideration of the payment of the 

$155.60 sum of one hundred and thirty-eight dollars and sixty 

cents, at the home oftice of the company, at the date 

hereof, to be evidenced by the receipt of the company, 

and of the payment of the like sum, to be made at the 

said office on or before the eighth day of December, 

March, June, & September in every year during the 
continuance of this contract: 

Does promise to pay to John M. Armstrong, of Philadelphia, 
Penna., his executors, administrators, or assigns, on the eighth day 
of December, in the year 1897, the sum of ten thousand dotlars (any 
indebtedness to the company on account of this contract to be first 
deducted therefrom), at the office of the company in the city of 
New York, or if he should die before that time, then to make said pay- 
ment to his legal representatives, within sixty days after notice and 
the proofs hereinafter required of the death of said John M. Arm- 
strong shall have been furnished to the company at ifs said office ; 
ay “the following conditions: 

If any statement made in the application for this policy be in any 
dhe untrue, the consideration of this contract shall be deemed to 
have failed, and the gon sa shall be without liability under it. 

2. If any premium, or installment of a premium, on this policy 
shall not be paid when ‘ion the consideration of this contract shall 
be deemed to have failed, and the company shall be released from 
liability; and the only evidence of payment shall be the receipt of 
the company, signed by the president or secretary. 

If the said person upon whose death this policy matures shall 
die in consequence of a duel, or of the violation of law, or by disease, 
violence, or accident brought about by intoxication; or shall impair 
his health by narcotics or alcoholic stimulants, or shall have deliri- 
um tremens; or if, without the written consent of the company, 
signed by the president or secretary thereof, he shall pass or remain 
be yond the limits of residence and travel, or shall personally engage 
inany of the occupations or employments which are specified on 
the back of this policy, the company shall be released from all la- 
bility on account of this contract. | 

4. It is hereby declared and agreed that the self-destruction of the 
person, Whether voluntary or involuntary, and whether he be sane or 
Insane at the time, is not a risk assumed by the company in this con- 
tract; butinevery such case the company will, upon demand made and 
the surrender of this policy, accompanied with satisfactory proofs of 
such death, within sixty days after its occurrence, pay the net reserve 
upon it held by the company at the beginning of the year in which 
death occurs, calculated by the present legal standard of the State 
of ‘New York, first deducting therefrom any indebtedness which 
shall have aecrued to the company on account of this contract. 

The contract between the parties hereto is completely set forth 
in this policy and the application therefor, taken together, and none 
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of its terms can be modified, nor any forfeiture under it waived, ex- 
cept by an agreement in writing, signed by the president or secre- 
tary of the company, whose authority for this purpose will not be 
delegated ; and it is further declared and agreed that in case the 
obligation of the company under this contract be defeated by the 
failure of any of the considerations, or by the violation of any of the 
covenants or conditions recited or referred to herein, all payments 
which shall have been made to the company on account of this con- 
——e be forfeited to the company. 

The proofs of the death by which this contract matures shall 
he lkdaiiead to the company within one year after such death, and 
shall contain full and true answers, under oath, to the questions In 
the company’s blanks for proofs of death, relating to the life, health, 
and death of the person in question; and shall include (1) a state- 
ment of the extent and character of each and every claimant's inter- 
est in the policy; (2) the statement of the physician or physicians, 
if more than one, who attended the deceased during his last illness 
or within a year previous; (3) the statement of a responsible house- 
holder acquainted with the deceased; (4) the statement of the 


undertaker. If any-of these statements be omitted the necessity of 


the omission must be established, and further, proofs satisfactory to 
the company must be furnished; nor shall any suit against the com- 
pany under this contract be brought, or action commenced, after 
one vear from the time when the right of action accrues; and if any 
such action or suit be brought after that time, the |; apse of time shi ill 
be cone ‘usive evidence against the claim. 

The provisions and requirements printed by the company 
na the back of this policy are hereby referred to and accepted as 
part of this contract, as fully as if they were recited at length over 
the signatures hereto aflixed. 

Be witness whereof, the said The Mutual Life Insurance Company 
New York has catised this policy to be signed by its president 
cab scerctary, “a its office in the city of New York, the eighth day 
of December, A. D. one thousand eight hundred and seventy-seven. 
RICHARD W. McCURDY, 
Vice-President. 
ISAAC F. LLOYD, | 
Secretary. 


[Written on margin:] E xpress condition and agreement that the 
said party whose life is hereby insured shall alw: avs wear a suitable 
truss. , 


IS] Provisions and Requirements Referred to in this Policy. 


Limits of residenee and travel.—The limits of travel and residence 


allowed under this contract inelude those parts of the settled limits of 


the United States and British Possessions which le between the paral- 
lels of 5O° and 36° 30’ north latitude: also that part of ‘Tennessee 
which lies cast of the Tennessee river; also those parts of Alabama, 
Georgia, South Carolina, and North Carelina whieh lie north of the 
parallel of 34° north latitude, and at the same time more than 100 
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miles from the Atlantic coast; also all places within fifty miles of 
Atlanta, Georgia; also the settled limits of the United States which 
lie west of the meridian 100° west longitude and at the same time 
north of the parallel 52° north latitude; also all the settled limits of 
the United States which he west of the 109th meridian of west longi- 
tude, except Alaska. 

Also, after November Ist and before July Ist in any calendar 
year, those parts of the settled limits of the United States which lie 
south of the parallel of 56° 30’ north latitude. 

Travel is permitted in first-class vessels, by direct route, along the 
coast of the United States and the British North American Posses- 
sions, provided no port is entered not included at the time in the 
limits above allowed for travel and residence. 

But travel and residence of the person at whose death this con- 
tract matures bevond the above limits, or at other seasons than are 
above stated, will release the company from all liability under this 
contract. | 

Occupations and employments.—The occupations and employ- 
ments, engagement in which will release the company from all 
liability under this contract, are: 

Blasting, mining, submarine labor, aeronautic travel and excur- 
sions, the manufacture, handling, or transportation of inflammable 
or explosive substances, service upon any railroad, steamboat, or 
other vessel or boat; military and naval service of every kind, 
whether as combatant or non-combatant, the militia, in time of 
peace, excepted. | | eee 

Provisions for payment of premiums—payment of premiums.—A|]] 
premiums are due at the office of the company, in the city of New 
York, at the date named in the policy, but at the pleasure of the 
company suitable persons may be authorized to receive such pay- 
ments at other places, but only on the production of the company’s 
receipt therefor, signed by the president or secretary. No payment 
made to any person exeept in exchange for such receipt will be recog- 
nized by the company. 

Commencement of assurance year and balance of year’s prem}- 
um.—All premiums are payable annually in advance. When the 
premium is made payable in semi-annual or quarterly installments, 
that part of the year’s premium, if any, which remains unpaid at 
the maturity of this contract shall be regarded as an indebtedness 
to the company on account of this contract, and shall be deducted 
from the amount of the claim; and if any such payment be not 
made on or before the day it is due the company shall, from that 


_ day, be released from all liability under this contract; and no credit 


for surplus accumulated upon this policy shall be deemed applicable 
to the payment of any premium, unless the previous consent of the 
company be obtained in writing. 

Presumption of death.—No presumption of death shall arise from 
disappearance until this policy shall have been maintained in foree 
by the payment of premiums throughout the expectation of life of 
the person upon whose death this contract matures, according to 
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the company’s table of mortality, reckoned from the date of the 
policy. | 
Assignments —This company will not take notice of any assign- 
ment of this poliey, until a duplicate or a certified copy thereof shall 
he delivered ‘to the company at its principal office; and under no 
circumstances will the COM pany ~sstMe any responsibility for the 
validity of such assignment. If any claim be made under an as- 
signment, proof of interest to the extent of the claim will be required. 
Paid-up insurance.—<After due payment of premiums for two full 
vears the company will, if requested, and on the surrender of this 
policy, duly, receipted, issue another poliey on the life of the person 
whose life is insured by this pohey, payable as above provided, on 
which no farther premium shall be required, and the amount of 
Which shall equal the sum which the net reserve will purchase, in- 
creascd by the reversionary credits for over-payments, at the time of 
exchange, provided application for said pild-up policy be made 
while this policy is in force, or within sixty days after its lapse. 


ISAAC F. LLOYD, 


Secre lary. 
1sS2 When paid; premium, $—; signatures; additions; date; 
aniount, S—. 
ISS. [ Mudorsed:| No. 187,427. The Mutual Life Insurance Co, 


of New York. Endowment insurance on the life of Jolin M. 
Armstrong in favor of limself. Amount, 810,000, date, Dee. Sth, 
IS77; quarter annual payment, $158.60; policy, S$1—159.60; pava- 
ble (ot) the Sth day ot Dee. ISO: register, ye): endowment: receipt; 
edition of January, IS7o. 


[S4 Pu rr’s Exarpit 2. Dec. dtyH, 1881. B. L. B. 
Claimant's Certificate. 


Claimant’s name and residence? Julia Armstrong, No. L508 N. 
Twelfth St., Philadelphia. 

Number, date, & amount of policy? No. 187,427; date, Decem- 
ber S PTS77 > SLO000. 

a. In what capacity or by what tithe do you make the claim? As 
cdmiinistratrix, | 3 

b. Are you legally entitled to receive the entire amount payable 
inthe poliey ? Lam. 

Name of deceased in full? John Mackellar Armstrong. 

[low long had you known deceased? Twenty-four years. 

Residence of deceased SsInce above policy Wis issued ? 3 No.. SO N. 
Seventeenth St., Philadelphia. 

Occupation of deceased since above policy Was Issued ? Music 
typograplhier. 

Place and date of birth of deceased? New York city; January 
2D, IS56. 

Place and date of death ? Philadelphia ; January 25, 1S78. 

lmimediate cause of death? Compound fractures of skull. 
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Duration of last illness? One and one-half days. 
Name of every physician who attended deceased after the assault 
upon him in Camden, N. J.? Charles M. Thomas, Philadelphia ; 
Ky. M. Howard, Camden, N. J. 

185 Furnish the company with verdict of the jury of coroner’s 
inquest? “That the deceased, John M. Armstrong, came to 
his death by violence, fracture of the skull, the result of blows on 
the head, received at the hands of some party or parties unknown, 
on the evening of January 25d, 1578, on Vine St., near Fifth, Cam- 

den, N. J., & died in Philadelphia on January 25th, 1878.” 

Mrs. JULIA ARMSTRONG, 
1508 N. Twelfth St., Philadelphia. 
STATE OF PENNSYLVANIA, | 
City of Ph iladelph it, | 
On this 25d day of January, A. D. 1879, personally appeared be- 
fore me the above-named Julia Armstrong, and made oath that the 
answers by her herein made and above subscribed are true and full 
to the best of her knowledge and belief. 
_ H.R. SCHULTZ, [t. s.] 
Notary Public. 


SS - 


186 Form of Assignment. 


For one dollar, to me in hand paid, and for other valuable con- 
siderations (the receipt of which is hereby acknowledged), I hereby 
assign, transfer, and set over all my right, title, and interest in this 
policy, No. 187,427, issued by The Mutual Life Insurance Company 
of New York, to Benjamin Hunter, of Philadelphia; and for the 
consideration above expressed I do also for myself, my executors 
and administrators, guarantee the validity and = sufficiency of the 
foregoing assignment to the above-named assignee, his executors, 
administrators, and assigns, and their title to the said policy will 
forever warrant and defend. 

Dated in Philadelphia this 8th day of December, 1877. 

JNO. M. ARMSTRONG. 

In presence of— 


F. W. VANUXEM. 


1ST) PHILADELPHIA Ciry AND CouNry, ss: 
I, Jesse W. Neale, register for the probate of wills and 
[r.s.] granting letters of administration in and for the city and 
county of Philadelphia, in the Commonwealth of Pennsyl- 
vania, do hereby certify and make known that on the 380 day of 
January, in the vear of our Lord one thousand eight hundred and 
seventy-cight, letters of administration on the estate of John M. Arm- 
strong, deceased, were granted unto Julia Armstrong, she having 
first given security well and truly to administer the same. 
Given under my hand and seal of office, this 23d day of January, 
1879. ; | 
H. L. KEYSER, 
Dep. Register. 
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188 Attending Physician's Certificate. 


[low long have you practiced as a physician, and where did you 
receive your medical education? I have practised cight years. 
Received my medical education in Philander, Heidelberg, Germany, 
Vienna, Austria, & Edinboro’, Scotland. 

Name of deceased? Jno. M. Armstron g. 

Place and date of death? SO4 N. i7th St., Phil. Jan. 25, ’7S. 

Were vou his attending physician during his last illness? IT was. 

How long had vou known deceased? Never knew him before 
last iIness. 

Duration of last illness? About 36 hours. . 

Date of vour first visit in his last illness? Mornine of 24th Jan., 
ia ee 

Date of last visit? Evening of 24 Jan., 1878. 

State the immediate cause of death. Brain laceration from frae- 
ture of skull. | | 

Was a post-mortem examination made, by whom, & with what 
results? Yes. By Dr. Chapman, coroner’s physician. ound ex- 
tensive fracture of skull and pulpifying of brain. } 

State the apparent age of deceased. About 40 odd years. 

7 CITAS. M. THOMAS, JL. D., 
: 1319 Areh St. 


IS9) STATE OF PENNSYLVANIA, ae 
City of Philadelphia, § ee 
On this 25d day of January, A. D. 1879, personally appeared be- 
fore me the above-named Charles M. Thomas, M. D., a physician, in 
regular standing, and made affirmation that the answers by him 
above made and subscribed are true and full to the best of his knowl- 
edge and belief. oe 
H. R. SCHULTZ, [1 s.] 
Notary Public. 
190 Friend's Certificate. 


Name of the deceased? John M. Armstrong. 

Residence? SO No. 17th St. 

Occupation?  Musie typographer. 

Date and place of death? Jan’y 25th, 1878; Philadelphia. 

Were you present at the time of death? Yes; I was. 

Was the deceased insured in the Mutual Life Insurance Company 
of New York? Yes; he was. 

Number, date, and amount of policy? No. 187,427; Decem. Sth, 
S77: 810.000, 

Do you know the deceased to be the person insured by the above- 
named policy by the name given above? I do. 

Have you any rmterest in the above policy? IT have not. 

W. H. HUTT, A D., 

524 Federal St. 


“ 


: 
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STATE OF PENNSYLVANIA, | 
City of Philadelphia, | 


191 On this 25d day of January, 4. D. 1879, personally appeared 
before me the above-named W. H. Hutt, M. D., and made oath 
that the answers by him above made and subscribed are true and 
full, to the best of his knowle lee and belief. 
H. R. SCHULTZ, _ [t. s. ] 
Notary Public. 


~SS 5 


(HTere follows covers, the blanks inside of which are not filled.) 


Endorsed: The blanks on this side are to be filled at the company’s 
office only. Committee on mortuary claims. May 16, 1879. Pay- 
ment declined and referred to solicitor. Geo. S. Coe. Policy No. 
187,427. (Penn.) Date, Dec. 8th, 1877. Age, 41. Description, E., 
20 y'rs. ‘Premium, 158.60. How payable, quarterly. Paid to March, 
1875. Agency. 


The intervention of brokers or commission men is unnecessary in 
the collection of claims by death from this company. 
192 All proofs of death should be forwarded to our duly author- 
ized agents, through whom the claim will be collected with- 
out expense, or sent direct to the company’s office, where payment 
will be made on approved claims without charge. 


Endorsed; The blanks on this side are to be filled at the com- 
pany’s office only. The Mutual Life Insurance Co. of New York, 
140 to 146 Broadw: ay, N. Y. Proofs of the death of John M. Arm- 
strong. Place of death, Philadelphia, Pa., January 25th, 1878. 
Residence same. Insured by policy, No. 187,427. In favor of ; 
Assigned to Benjamin Hunter. Submitted to the company for ex- 

amination and approval. Policy, 10,000. Additions, . 
193. P. M. div., thousand —— hundred and dollars 
cents. Payable Paid Claims are payable 
only at the company’s office in New York city, when due, on return 
of the policies properly receipted by the owner thereof. 


194 Pi’Fr’s Exnuripit No. 3, Dec. 5,1881.  B. L. B. 


The people of the State of New York to Julia Armstrong, of the city 
of Philadelphia, Pennsylvania, the widow as well as the adminis- 
tratrix of the goods, chattels, and credits of John M. Armstrong, 
deceased, send Greeting: 
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Whereas said John M. Armstrong lately departed this life 
intestate, not being at or immediately previous to his death an 
inhabitant of the county of New York, but leaving assets 
therein, by means whereof the ordering and granting admin- 
istration of all and singular the goods, clrattels, and credits 
whereof the said intestate died possessed, in the State of New 
York, and also the auditing, allowing, and final discharging 
the account thereof, doth appertain unto us, and we, being de- 
sirous that the goods, chattels, and the credits of the said as 
intestate may be well and faithfully administered, applied, 
and disposed of, do grant unto you, the said Julia Armstrong, 
with the limited power expressed in the margin hereof, full 
power by these presents to administer and faithfully dispose 
of all and sinet tar the said goods, chattels, and-the credits, 
ask, demand, rec ver, and reeeive the debts which unto the 
said intestate, whilst living, and at the time of [his] death, did 
belong, and to pay the debts which the said intestate did owe, 
as fur as such goods, chattels, and credits will thereunto ex- 
tend and the law require, hereby requiring you to make, or 
cause to be made, a true and perfect inventory of all and 
singular the goods, chattels, and credits of the said intestate 
within a reasonable time, and return a duplicate thereof to 
our surrogate of the county of New York within three months. 


Phese letters are issued with limited authorityto prosecute 


only, and not with power to collect or compromise. 


from the date of these presents ; and if further personal prop- ; 
erty, or assets of any kind, not mentioned in any inventory | 
that shall have been so made, shall come to your possession - 
or knowledge, to make, or cause to be made, in like manner, a_ true 
and perfect inventory thereof, and return the same within three 
months after the discovery thereof, and also to render a just and 
true account of administration when thereunto required ; and we do 
by these presents depute, constitute, and appoint vou, the said Julia 
Armstrong, administratrix of all and singular the goods, chattels, 
and eredits of the said Jolin M. Armstrong, deceased. 
In testimony whereof, we have caused the seal of office of the sur- 
rogate’s court of the COULEY of New York to be hereunto affixed. 
Witness Delano C. Calvin, Esq., surrogate of said county, at the 
eity of New York, the 25 day of March, in the year of our Lord one 
thousand eight hundred and eighty. 
D. C. CALVIN, Surrogate. 
[N. Y. Surrogate seal. ] 
195 | Endorsed:] Letters of administration, with limited au- 
thority, granted to Julia Armstrong, upon the goods, chattels, — 
and eredits of John M. Armstrong, deceased. | 
1G Phve’s Exutpir No. 4, Dec. 5,1881. B. L. B. 
PHILADELPIIA Ciry & COUNTY, 88: 
[sean.] Jesse W. Neal, register for the probate of wills and = grant- 
ing letters of administration in and for the city and county 
of Philadelphia, in the Commonwealth of Pennsylvania, to Julia 
Armstrong, Greeting : ° 
> 
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Whereas John M. Armstrong lately died intestate, as is sworn, 
having whilst he lived at the time of his decease divers goods and 


chattels, rights, and credits within the said county by means whereof 


the full disposition did power of granting letters of administration 
whereof is manifestly known to belong to me. I, therefor-, desiring 
that the goods and chattels, rights and credits which were of the 
sald deceased may be well and truly administered, converted, and 
disposed of according to law, do hereby grant unto you, the said 
Julia Armstrong, full power by the tenor of these presents to ad- 

minister the goods and chattels, rights and credits which were 
197 ~=0of the said deceased within the said county, as also to ask, 

collect, levy, recover, and receive the credits whatsoever of 
the deceased which at the time of his death were owing or did in 
any way belong to him, and to pay the debts in which the said de- 
ceased stood obliged, and so far forth as the said goods and chat- 
tels, rights and credits will extend according to their rate and order 
of law, especially of well and truly administering the goods and 
chattels, rights and eredits which were of the said deceased, and 
making a true and perfect Inventory and conscionable appraisement 
thereof, and exhibiting the same into the register’s office at Phila- 
delphia on or before the second day of March next ensuing, and 
also a true and just account, calculation, and reckoning of your ad- 
ministration upon your solemn oath to render at or before the 50th 
dav of January, 1879, or when legally thereunto required. 

And I do by these presents ordain, constitute, and depute you, the 
said Julia Armstrong, administratrix of all and singular the goods 
and chattels, rights and‘ credits which were of the said deceased 
within the limits aforesaid, saving harmless and forever indemni- 

fying me and all other officers against all persons by reason 
19S rights, of your administration aforesaid, and saving all other 
We. | 

In testimony whereof, I have caused the seal of the said effice to 
be hereunto affixed. Dated at Philadelphia aforesaid, the 30th day of 
January, 1878. : 

H. L. KEYSER, 
Pro Register. 


COMMONWEALTH OF PENNSYLVANIA, |. 
City and County of Philade lph i, j ui 
ReGisrer’s Orrice, December 6th, 1881. 

I, W. Marshall Taylor, register of wills and ex-officio clerk of the 
orphans’ court for the city and county of Philadelphia, in the Com- 
monwealth of Pennsylvania, do hereby certify the foregoing to be 
au true and accurate copy of the letters of administration on the es- 
tate of John M. Armstrong, deceased, issued unto Julia Armstrong 
on the 30th day of January, A. D. 1878, as the same remains on file 
and of record in this office. | 

In testimony whereof, I have hereunto set my hand and official 
seal at Philadelphia, the date above. 

Pia: 4, | W. MARSHALL TAYLOR, 
Loo Re iste 7 of HWu//s rat ec-officio Cle rk of Orphens Court, 
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STATE OF PENNSYLVANIA, }- * 
Philadelphia County, ‘Ss 


I, William B. Hanna, president judge of the orphans’ court of Phil- 
ace Aphi: i county, do ce rtify that the foregoing certificate and attesta- 
tion, made by W. Marshall Taylor, Esquire, register of wills and 
CL -officvo clerk of said orphans’ court, whose name Is thereto sub- 
scribed and seal of said court affixed, and in due form and made by 
the proper officer. 3 

In testimony whereof, I have hereunto set my hand this sixth day 
of December, in the year of our Lord one thousand eight hundred 
and eighty-one. 

WM. B. HANNA, 


P. J. 


STATE OF PENNSYLVANIA, |... 
Philaddphia County, 


I, W. Marshall Taylor, Esquire, register of wills and ex-officio clerk 
of the orphans’ court of Philadelphia county, do certify that the 
Honorable William B. Hanna, by whom the foregoing attestation 

was made and who has thereunto subseribed his name, was, 
200 at the time of making thereof, and still is, president judge of 

the orphans’ court of Philadelphia county, duly commissioned 
and sworn, to all whose acts as such full faith and credit are and 
ought to be given, as well in courts of judication as elsewhere. 

In testimony whereof, [ have hereunto set my hand and affixed 
the seal of the said court this sixth day of December, in the year of 

our Lord one thousand eight hundred and eighty-one. 
Sa 3 W. MARSHALL TAYLOR, 
Register of Wills and ex-officio Clerk of Orphans’ Court, 


203 Attached to Exhibit 6.—Page 203. 


The Mutual Life Insurance Company of New York to the Medical 
Mxaminer : 


Sir: If from any circumstances the history of the applicant sug- 
gests disease of the urinary organs (such as pallor, recent impair- 
ment of vision, déspepsia, dispneea, swelling of the feet, irregular 
micturition, or unnatural changes in quantity or appearance of 
urine), and in all cases where the application is for 810,000 and 
over, the examiner is required to make an examination of the urine 
and report its condition as to the following particulars. The urine 
should be examined within 24 hours after its passage. 

1. Name of applicant? John M. Armstrong. Was specimen 
passed by him? Yes. : 

2. Color? Yellow. Acid or alkaline? Acid. Specific gravity? 
10.25 | 

Does it contain albumen? None. Or sugar? None. 

4. Does the microscope show the presence of casts, blood cor- 
puscles, Or pus corpuscles ” Tt does not. 
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Remarks. 
Dated at Phila., State of Pa., the 6th day of December, 1877. 
CASPAR WISHER. 
217 | 77. : JOS. G. RICHARDSON, AL D. 


Note.—This blank must be attached to the medical examiner’s 
certificate on the application. 


204 Attached to Exhibit 6. Page 204. 


For identification “G,” admitted in evidence Dee. 7, 1881. B. L. B. 


Form of Assigninent. 


for one dollar to mein hand paid,and for other valuable considera- 
tions (the receipt of which is hereby acknowledged), | hereby assign, 
transfer, and set over all my mght, title,and interest in this policy, No. 
187,427, issued by The Mutual Insurance Company of New York to 
Benjamin Hunter, of (in red ink) 13804 South 10th St., Philadelplnia ; 
and for the consideration above expressed I do also, for myself, my 
executors and administrators, guarantee the validity and sufliciency 
of the foregoing assignment to the above-named assignee, his execu- 
tors, administrators and assigns, and their title to the said policy will 
forever warrant and defend. 

Dated in Phila., this Sth day of Dee., 1877. 

JNO. M. ARMSTRONG, 
In presence of— | 


F. W. VANUXEM. 
205 Pi’rr’s Exuipit No. 7, Dec. 7, ISS]. B. LL. B. 
The Provident Life and Trust Company of Philadelphia, 
12993. 41. - Premium, 358.70. Amount, STO,000.00. 


in consideration of the representations made to them in the ap- 
plication for this policy, and of the sum of ninety-four ;%%; dollars, 
to them duly paid by Benjamin Hunter, and of the quarterly pre- 
mium of ninety-four 2°, dollars to be paid on or before the 4th day 
of every 3d, 6th, 9th, & 12th month in every year hereafter during 
the continuance of this policv, do covenant and bind themselves 
well and truly to pay or cause to be paid the sum of ten thousand 
dollars, $10,000, to Benjamin Hunter of Philadelphia, Philadelphia 
county, State of Pennsylvania, upon John M. Armstrong arriving 
at the age of seventy vears, viz., upon the 4th day of twelfth 
mouth, nineteen hundred and six (1906). But in the event of the 


decease of the said John M. Armstrong before arriving at the age of 


of seventy years, then to pay or cause to be paid the said sum in- 


sured at their office in the citv of Philadelphia, to Benjamin Hun-- 


ter, his executors, administrators, or assigns, within sixty days 
206 after due notice and satisfactory proof of the death, during 
the continuance of this policy of the said person whose life is 
hereby assured as above, the unpaid portion of the vear’s premium, 
if any, being first deducted therefrom: Provided always, and it Is 


| 
| 
| 
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a 
hereby declared to be the true intent and meaning of this policy, 
and the same is issued and accepted by the assured upon the follow- 
Ing express conditions and agreements : se 
First. If the said person, whose life is hereby assured, shall pass - 
either by sea or land south of the parallel of 56° 50% of north lati- . 


tude between the first day of seventh month (July) and the first day 
of eleventh month (November), or shall be personally engaged in 
blasting, mining, submarine operations, or the production of highly 
inflammable or explosive substances, or as a mariner, engineer, fire- «| 
man, brakeman, or conductor, upon any sea, inland, water, or rail- 
road, without the consent in writing of this company previously 
obtained, or shall die by his or her own hand within two years after 
the issue of this policy (unless proof of insanity shall be furnished), 

or in oer in CONSCGUCHCE of a duel, or of the violation of the 
207 laws of any nation or State, or while emploved in any mili- 

tary or naval service whatsoever (the militia not in actual 
SETVICE excepted), then this poliey shall be null, vold, and of no 
cllect. 7 

Second. If the premiums as herein stipulated shall not be paid 
on or before the days above mentioned for the payinent thereof at 
the office of this company, in the city of Philadelphia, or to agents 
elsewhere, when they produce receipts signed by the president or 
actuary, then iImnevery such case this policy shall cease and de- 
termine and this Company shall not be Hable forthe payment of the 
sum assured or any part thereof. [f, however, the said) premiums : 
have been duly paid for the first two years of this assurance, and 
this policy shall be surrendered to the company within sixty days 
from the time when the premium becomes due, then in such case a 
policy shall be issued for an amount proportioned to the number of’ 
premiums paid. And no receipt shall be valid unless stgned by the 
president or actuary : | | | 

Third. In every case where this policy shall become or be null 
and void, by reason of non-payment of the premiums thereon or 

through Violation or neglect by the assured of the stipula- 
205 tions contained therein, in such case all payments theretofore 

made hereon shall become the absolute property of the com- 
pany, excepting only in the case of surrender of this policy, as above 
expressly provided for. 

fourth, No assignment of this policy shall be of any force or 
effect unless made in writing and approved by the company. 

In withess whereof, the said The Proyvideat Life and Trust Com- 
pany of Philadelphia have, by their president and actuary, signed 
and delivered this contract, this fourth day of twelfth month, one 
thousand eiglit hundred and seventy-seven. 


SAMUEL H. SHIPLEY, President. 


“Oe 


Attest : 


ROWLAND PARRY, Actuary. 


Agents of the company are not authorized to sign receipts for re- 
newal premiums, to make, alter, or discharge contracts, or waive 
forfeitures. 
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Ordinary endowment. 


Endorsed: No. 12,993. The Provident Life & Trust Com- 

209 pany of Philadelphia. Endowment policy. John M. Arm- 

strong. Payable 12 mo., 4, 1906. $10,000. Date 12 mo., 4, 

1877. Yearly premium, —; half-yearly premium, —; quarterly 
premium, 94,°°,.. Due 3 mo. 4,9 mo. 4, 6 mo. 4, 12 mo. 4. 


210 Der’t’s Exuiprr A, for Identification, Dee. 6, 1881. Admitted 
3 In Evidenee, Dee. 7th, ISS]. B. L. b. 


borm of Assignment. 


For one dollar to me in hand paid, and for other valuable consid- 
erations (the receipt of which is hereby acknowledged), I hereby as- 
sign, transfer, and set over all my right, title, and interest in this 
pohey No. 187,427, issued by the Mutual Life Insurance Company, 
of New York, to Benjamin Hunter, of Philadelphia, and, for the 
consideration above expressed, [ do-also, for myself, my executors, 
and administrators, guarantee the validity and sufficiency of the 
foregoing assignment to the above-named assignee, his executors, 
administrators, and assigns, and their title to the said policy will 
forever warrant and defend. 

Dated in Phila., this 8th day of Dee’r, 1877. 

JNO. W. ARMSTRONG. 

In presence of— 


F. W. VANUXEM. 


211 For Identification, Derr’s Exuipnir C. Offered in Evidence. 
Admitted, B. L. B., Dee. 6, 1881. 


(In blue pencil), file app. rec'd Dee. 10, 777. 


PHitap’a, Dee. 8, 77. 
MANHATTAN LIFE Ins. Co., New York. 

GENTLEMEN: Please take notice that I have this day transferred 
my policy No. 42617 to Mr. Benjamin Hunter, of this city. 

Please acknowledge receipt of this notice, and oblige, 

Yours respy, | JNO. M. ARMSTRONG, 
414 Walnut St. 

(In lead pencil), J. L. HW. Prem. is paid. J. B. Carr, W. 

212 Der t's Exn. “D,” Dec. 6, 1881. B. L. B. 
The Manhattan Life Insurance Company of New York. 
| AA. 

1. Name of the person or persons for whose benefit assurance is 
applied for. (Give name in full.) Residence and P. O. address. 
Occupation. Relationship to insured. John M. Armstrong, S04 
North 17th St. Musie typographer. 

2. Name of the person whose life is proposed for insurance. (Give 
name in full.) Residence and P.O. address. Occupation at the 
present time. Same person. 
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Place of birth of the person whose life is proposed to be insured. 


Date of his birth. New York city. January 5, 1837. 
4. Age next birthday. 38 


5. Is the party whose life is proposed for assurance married or 


single? Married. 

6. Tas he resided out of the United States, or in Southern States ; 
and, if so, when, where, and for what period, and what was the state 
of his health at the time: was such visit or residence in the Southern 
States or abroad for the benefit of his health? Has he ever had 
vellow fever? No. 

7. State the employments he has been engaged ine What has been 
the effect of these employments upon his health? If he is a “ mer- 
chant” or “ manufacturer,” say in what line of business. Is he en- 
gaged in any way in the retailing of alcoholic liquors? Music ty- 
pographer. No bad effeets. 

8. Has he been vaccmated, or had the small-pox? Vaccinated. 

% ITave his parents, brothers, or sisters been afflicted with pul- 
monary complaints, Insanity, scrofula, or any other disease that tends 
to shorten life: and, if so, what? No. ) 

10. Are his parents living? If living, give their ages and state 
of health ; if not living, of what diseases, and at what age did they 
die? Father, dead; intemperance; aged 50 years. Mother, living; 
eood health: aged 67 vears. 

11. If his brothers or sisters have deceased, state the cause of their 
death and their age. No. 

12. How many brothers or sisters now living, their ages wal state 
of health? One brother; 46; in good health. 

13. Tlas he had, since childhood, rupture, fits, dropsy, disease of 
kidneys or bladder, asthma, liver complaints, palpitation, fistula, 
vout, apoplexy, consumption, aneurism, spitting of blood, ceneral 
debility, insanity or aberration of mind; and, if so, which? No. 

lt. Is he subject to, or has he had dyspepsia, dysentery, or diar- 
rhaa’t No. 

15. Has he been afflicted with disease of the heart? No. 

16. TTas he, at any time, had disease of the stomach or bowels, o1 
of any of the vital organs; and, if so, which? No. | 

17. Has he had inflammatory rheumatism? If so, when, and 
how many times? No, 

IS. Has he an’ habitual cough, or any disease, or is any disease 
suspected? No. 

19. What is his present state of health? Good. 

20. What have been his habits as regards the use of intoxicating 
liquors, opium, or other stimulants? Strictly temperate. 

21. Tas he had, during the last seven years, any sickness or dis- 
ease? If so, state the particulars, and what physician attended him, 
or was advised with or preseribed for him at such times. No. 

22. Has he ever met with any serious personal injury ; and, if so, 
of what nature? No. 7 

25. Name and residence of his usual physician or medical attend- 
ant, to be referred to as to the state of his health. Dr. Lewis, Pine 
St.; family physician. 


ra, * 
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24. Give the name of any physician who has been consulted or 

advised with at any time. If more than one, give the address of 
if each. None. : 

f 213 25. Name and residence of an intimate friend, to be referred 

to, competent to give Information regarding the past and 

present state of the health of the party and his family. Wm. P. Kil- 

dare, 756 Sansom St. - 
26. Has any previous application been made to this company for 
a insurance on his lite? If so, what was the result of such applica- 
tion? No. 

27. If now insured, state in what company or companies, and the 
amount in each? © No other. 

28. Has appheation for insurance on his life ever been declined 
or postponed, or has he ever been advised not to apply for insurance 
in any other company by any officer, examiner, agent, or solicitor 
for such company? If yes, what company? No. 

29. Amount of assurance applied for. 6,000, six thousand dollars. 

50. Term for which the assurance is desired. Life. 

31. Do you wish to pay the premium in annual, semi-annual, or: 
quarterly payments? Semi-annual. 

02. Have you read the answers to the preceding questions, and 
are you sure they are correct? Yes. 

33. Are you aware that any untrue statement or fraudulent alle- 
gation or concealment, made in effecting the proposed insurance, 
will render the policy void, and that in such case all payments of 
premiums made thereon will be forfeited? Yes, 

34. Do you desire a policy to be issued on the “'Tontine aecumu- 
lating”? plan? If so, specify whether you select the ten-year, fifteen- 
year, or twenty-year Tontine period. I select the year Tontine 
— Note.—Insert number of years in writing. 

. Has the “Tontine accumulating” plan, referred to in the 
ns vious question, been fully explaine d to you, and do you authorize 
the company to retain the dividends on the policy hereby applied 
for, in accordance with the provisions made by the company regard- 
ing policies in the class you have selected ? 

36. Are you aware that in case of the discontinuance or lapse of 
the “ Tontine accumulating ” policy, which may be issued hereon, 
by or In consequence of the non-payment of the premium, or for 
any other cause, during the Tontine period above selected, no return 
will be made of any portion of the premiums which may have been 
paid on the same? 

37. Does the party wish the policy to be issued with permission 
to travel and reside, at all seasons of the year, in any southern State, 
it being understood and agreed that in the making distribution of 
surplus upon policies of this class, regard shall be had to the experi- 
ence In said class? 


The applicant will state definitely, for the information of the direc- 
tors, in order that they may de suponin understandingly on the ap- 
plication, any circumstance or fact in relation to the present or past 
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state of health of the said) -—m—-. and whieh circumstance or fnet is 


not included in the forcgoing statement. 
Signature of person whose life is to be msured : 


JOHN M. ARMSTRONG. 


I, John M. Armstrong, one of the persons named in this applica- 
tion and declaration, beine desirous of cflecting an assurance with 
the Manhattan Life Insurance Company upon the life of myself, of 
Philadelphia, county of Philadelphia, State of Pennsvivania, the 
individual desertbed in this appheation, during the term = applied 
for, do hereby declare and warrant that his age next birthday will 
Ne Hl years; that he is now in good health, and does usually enjoy 
eood health : that he is not addicted to habits of intemperance, or 
other vices tending to shorten life; and that the preceding answers 
and-annexcd statements are correct and true, in which is not con- 
cealed, withheid, or unmentioned any circumstance in relation to 
the past or present state of his health. habits of life, or condition 
Which may render an msurance on his fe more than usually ‘haz- 
ardous, or with which the directors of said company ought to be 
made acquainted; and that I have an Interest in his life to the full 
sipount of the sum of six thousand dollars. And I hereby agree 
that the assurance hereby proposed shall not be binding on sald 
company until the amount of premium, as stated therein, shall be 
recerved by said company, or an acercdited agent thereof, in the Hfe- 
time of the said ——. And | hereby expressly Walve all right Lo 
bring amy action for any claim whatsoever arising under any policy 
issucd to me on thisapplication and declaration, except in the courts 
of the State of New York. or in the United States courts. And I. 
hereby further agree that the preceding answers given to the an- 
nexed questions, and the acconipanying statements and this declara- 
tion shall be the basis and = form part of the contract or policy be- 
tween me and the said company ; and ifthe same be not in all re- 
spects trac ane correctly stated, the said) policy shall be void, and 
all moneys which mia rave been paid Ol) account thereof shall be 
forfeited to- said COMPANY, ‘ ; 

Dated at Philadelphia, this third day of December, 1877. 

Signature of person for whose benetit the insurance is made : 
(Wife’s name.) —— 
(Ilusband’s name.) JOIN M. ARMSTRONG. 


Witness: JAMES B. CARR. 


214) For Identification, Ex. D., Offered in Evidence and Admitted. 
Dec. 6, ISS1. 
L. 

The Manhattan Life Insurance Company to Wm. P. Kildare. 

Mr. John M. Armstrong having applied to this conipany for in- 
surance on the lite of himself refers the company to vou for infor- 
mation respecting his general health and habits of life, also im re- 
gard to family. Please, therefore, answer the following questions : 

I. How long have you known him’? 20 years. 
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2. Has your acquaintance been such as to enable you to know 
particularly his habits and health? No. 
». Have you ever heard that, or do you know of, any member of 
the family being subject to insanity, dropsy, lung complaints, scrofula, 
or other serious diseases? No. 
4. Has he heretofore indulged in any practices or habits injurious 
to his health? Not to my knowledge. | } 
». Does he now indulge in any such practices or habits? Not to 
my knowledge. - 

6. Ifave you'any reason to believe that he has an impaired or a 
feeble constitution ? No. 
7. Have vou ever known him to be sick? What diseases? No. 

S. Does he.use any intoxicating liquors? ‘Temperate. 

9 How mueh ? 

10. Is he healthy and free from any circumstances tending to 
shorten life? As far as I know he is. 

11. Is he strong and vigorous, or is he what you would consider 
a weakly person ? He is quite an active man. 

Dated at Philadelphia, this 5 day of Dee., 1877. ) 

(Signed) W. PL KRIDARE. 
| ¢ 


(Juestions to be answered by the family physician or medical attend- 
ant of the party whose life is proposed for insurance. 

Docror ——: Please reply to the interrogatories below by filling 
up the blanks as fully and explicitly as possible, and return the same 
to bearer. Charges, if ahy, place to account of — 

Yours, respectfully, 


1. How long have you known Mr. : 2? Tlave you been in 
the habit of seeing him frequently, and giving him medical attend- 
anee, and for what diseases ? 

2. Have his parents, brothers, or sisters, been afflicted with pul- 
monary complaints, scrofula, insanity, or any other disease that 
tends to shorten life; and, if so, what? 

3. Has he any organic disease in any part of the body, or is any 
suspected ; and, 1f so, what is it? 

f. Has he at any time been affli ed with insanity, gout, dropsy, 


;, 


palsy, apoplexy, disease of the heart, aneurism, rupture, fistula, Spit- 
ting of blood, affections of the lungs or other viscera, or with any 


organic disease: and, if so, describe the character of the disease ? 
tary predisposition to any disease; and, if so, 


‘ 
-- , 


e). [Tas he elt) heredl 
What Is it? | 

6. What is the ordinary or average rate and other qualities of his 
pulse ? 
7. Are his lungs sound and healthy * 
°. Is his heart perfectly healthy i 
9 Is he now in good health ”? 
10. Has he ever used intoxicating liquors to excess ? 
11. Does he now use any intoxicating liquor or opium, or any 


narcotic or stimulant 54 
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12. Does he lead an active or a sedentary life ? 
13. Does he possess a healthy constitution ? 
Dated at , this day of , 1S7—. 
(Signed) 
215 Notice. 


Powers and Duties of Agents, Ke. 


Agents are authorized to receive applications for insurance and 
forward them to the office of this company, at New York, to be there 
acted on. They are authorized to receive premiums on policies and 
renewals, but only when furnished with such policies and renewal 
receipts, duly signed by the president or secretary of this company, 
except that premiums may be paid conditionally at the time of mak- 
ing the application, and after examination by the company’s local 
medical examiner at the agency, subject to the company’s action on 
the case at their home office, in which case the agent will give the 
following conditional receipt : : 


AGENCY OF THE 
MaANuHATTAN Lire INSURANCE CoMPpANY OF NEW YORK, 
| 3 3 , 1S7—. 
Received from dollars, deposited by —— , for. the pur- 
pose of procuring an insurance im the Manhattan Life Insurance 
Company of New York on the life of ——, of ,according to the 
terms of an application made by said ——, dated , 18/—. 


The condition of this receipt being, that should the said applica- 
tion be accepted by the said company, and a poliey be issued by 
them on the same, it shall be binding and take effect from the date 
of this receipt; but, should the said application mot be accepted by 
the said company, the amount paid hereon shall be returned by me 
to said , on presentation and surrender of this receipt to me. 

— Agents are not authorized to issue this receipt at any time, except 
at the time of the examination by the company’s medical examiner. 
The amount receipted for must be the regular premium installment, 
according to the mode of payment selected, as stated in the applica- 
tion. Agents are not authorized to receive partial payments or pay- 
ments on account. Nor are they authorized to receive notes or any- 
thing except money. | ? 


The premium on policies is payable at the commencement of the 
risk, in one annual installment, or, if the assured desire, in semi- 
annual or quarterly payments. Should any change be desired there- 
after, application must’ be made to the company in writing, for 
permission, Which the company will grent at its discretion. The 
premiums are always due on the several days stipulated in’ the 
policy, and all risk to the company commences at the time of the 
actual payment of the first premium, without regard to the date of 
the policy (unless otherwise stipulated in the policy), and continues 
until the day named in the policy for the payment of the next 
premium, at 12 o’clock noon, and no longer. | 

No premium will be received by the company, continuing any 
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risk, after the day named in the policy, for.the payment of such 
premium, unless the insured is then in perfect health, and the risk 
will be continued at the option of the company; no payment of 
premium Is binding on the company, unless the same is acknowl- 
edged by the renewal receipt of the company, signed by the presi- 
dent or secretary. Agents are not authorized to bind the company 
by the issue of policies or permits, nor give receipts for the renewal 
of premiums, except as above provided ; neither are they authorized 
to waive forfeitures, or make, alter, or discharge contracts. 

All receipts of the company at any time, for premiums past due, 
are viewed by the parties in interest as acts of courtesy of the ¢om- 
pahy, and in no case to be considered a precedent, nor as a waiver 
of the forfeiture of the poliey, according to the conditions expressed 
therem. 

[ Endorsed : ] Pohey No. 42617. Passed. The Manhattan Life 
Insurance Co. of New York. Office, 156 & 158 Broadway. Dated 
5 day of Dec., 1877. Examination No. Life of John M. Arm- 
strong. Agency No. 
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Sum insured, 86,000. No. 42617. Premium, S101 ,%54. 


The Manhattan Life Insurance Company of New York. 


This policy of insurance witnesseth that the Manhattan Life In- 
surance Company, in consideration of the representations made to 
them in the appheation for this pohey, and in the statements re- 
specting the person or family of the Person whose life is hereby 
insured, which application and statements are hereby referred to 
and made a part of this contract, and are to be mutually regarded 
as warrantees, and upon the faith of which application, statements, 
and representations this policy is issued, and of the sum of one hun- 
dred and one ;°; dollars to them in hand paid, and of the further 
sum of one hundred and one ;*;4; dollars to be paid at their office, 
in the city of New York, on or before the 5th day of June and De- 
cember, at noon, in every vear during the continuance of this policy, 
do assure the life of John M. Armstrong, of Philadelphia, in the 
county of Philadelphia, State of Pennsylvania, in the amount of six 
thousand dollars, for the term of his natural life 

And the said company does hereby agree to pay, at their office in 
the city of New York, the said sum insured to the executors, ad- 
ministrators, or assigns of the said assured within ninety days after 
due notice and the filing of satisfactory evidence of the death of the 
said John M. Armstrong, during the continuance of this poliev, and 
after proof of the just claim of the assured under the same, deducting 
therefrom any indebtedness to said company on account of or inci- 
dent to this poliey. 

This policy is issued and accepted upon the following express 
conditions: : | 

Ist. That this policy shall not take effect until the first premium 
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hereinbefore specified shall have been paid in cash during the life- 
time of the person whose life is hereby isured,and that if any sub- 
sequent premium on this policy shall not be paid in cash on or before 
the day when due then this policy shall cease and determine. 

2d. That no premium hereon shall be deemed paid unless it be 
paid in cash, and a renewal receipt, duly signed by the president or 
secretary of this company, shall have bee nh elven the refor al the time 
of such payment. 

1 ieee bi at rece Ip it of premiums past due are acts of courtesy of the 
company, and In no case are to be considered a prece ‘dent hor as a 
waiver of the forfeiture of the policy at a subsequent time accord- 
Ine LO thie conditions © x pre ssed therein, 

dth. That in case the said person whose life is hereby msured 
shall be eneaged in blasting, mining, subterranean or submarine 
occupations, or in the manufacture or transportation of gunpowder, 
nitro-glycerme, or other highly explosive material, or in case the 
sad person shall ie emploved Upon il radlroad train, Or steamboat, 
or sailing vessel, or as chgeineecr or fireman of a steam-engine, or 
shall enter into any military or naval service (the mialitia not in 
actual service excepted), or shall make a balloon ascension, or shall 
enter upon an aerial voyage, this policy shall be null and void, un- 
= the « Xpress pre rlission of the said COMIMpany 1 writing, signed 
by the president or secretary, be previously given. 

oth. ‘That he shall ae om bevond the limits of the United States, 
the Dominion of Canada, Nova Scotia, and New Brunswick, lying 
south: of the Lnecailadle Aeeree of north latitude, hor Visit those 
parts of the United States which le south of the southern line of the 
States of Virginia, Kentucky, Missouri, and) Iansas, between the 
first day of July and the first day of November, without the consent 
of this COMMA previously obtained Im WwW riting, sloned ly their 
president or secretary > Provided, however, That he may go as pas- 
sehnger In first-class Prisschoer vessels between urope and any of the 
Atlantic ports © {the United States north of the 50th degree of north 
latitude, and may travel in Europe not south of the 45d degree of 
north latitude, aid may go as passenger by water along the Atlantic 
coast south of the sh degree of north latitude and north of North 
Carolina, with — rty to touch at any of the ports on satd coast. 

Oth. That in e¢ afte said person shall die by his own hand or act 
While sane, or in, or in consequence of, a duel, or by the hands of 
Justice, or In, or in consequence of, violating any law of any nation, 
State, province, or municipality, this policy shall be.null and void. 

mth. Phat in every case where this policy shall cease and deter- 
mine or become null and void all previous payments made hereon 
shall be forfeited to the said company, excepting that in case of for- 
feiture after three or more years’ premiums have been paid hereon 
the COT pPany will purchase the poliey ane pav therefor its equitable 
ey a provided the policy be duly surrendered to the company on 

‘before the day of the lapsing of the same, which equitable value 
a i] be determined by the company. | 

Sth. That in case the said person shall die by his own hand or act 

While insane the amount of one-half of all the premium paid hereen 


» 
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shall be returned to the party or parties in interest upon the surren- 
der of this policy to this company, first deducting the amount of 
dividends paid and any indebtedness due the said company on ac- 
count of or incident to this policy. 

9th. That no agent of this Company shall make any contract bind- 
Ing this company, nor alter or change any condition, nor waive the 
forfeiture of: this policy. 7 

10th. That no claim shall exist under this poley unless due notice 
and satisfactory proof of death shall be presented in writing to the 
officers of the said COM MpPAany, at their office in the city of New York, 
within two Vedars after the death of the pPcrson whose life is hereby 
Insured, which proofs shall consist of statements made under oath, 
which shall furnish full and complete answers to the questions COli- 
tained in the blanks for proof of: death furnished by the COM MpPAany., 

Lith. That af this policy shall be assigned written notice shall be 
given to the officers-of this company at the CltV of New York. 

12th. This poliey shall be incontestable after five years from its 
date for or on account of errors, Omissions, and misstatements in the 
application, except as to age of the party whose life is insured. 

loth. That this policy shall —— be entitled to participate in the 
distripution of the surplus pro rata with the class to which it ay 
belong. . 

In witness whereof, the said The Manhattan Life Insurance Com- 
pany have hereunto affixed their COrporale seal, and, by their pres- 
dent and secretary, signed and deliver d this contract at New York, 
this oth day of December, one thousand eight hundred and seventy- 
Seven. 

[h.s.] HENRY STOKES, President. 
| i? J. L. HALSEY, Seeretary. 


J.E.M. No. 34. Self policy. Ed. Jan., 1877. 1,000. 


217 [ Mndorsed:] No. 42617. The Manhattan Life Insurance Co. 
of New York. Life of John M. Armstrong. ‘Term of life. 
Date, December 5th, 1877. Amount, 86,000. Premium, $101,545. 


Payable semi-annually, Dec. 5th and June 5th. 


ee Der pt’s Exuipit F, Dec., 1851. 2B. L. B. 
The Provident Life & Trust Company, No. LOS So. fourth street, 


Philadelphia. App d, 5. RS. 


Certificate of the physician who has personally examined the party 
to be assured, on behalf of the company,and who is earnestly 
requested to answer the following questions minutely, from a 
strict examination at the time, and to affix his signature thereto. 
N. B.—This is considered entirely confidential. The examiner 
must have the application and family plivsician’s certificate, both 
complete, and read them before,making the examination. 

Give full name and post office. Name, Jno. M. Armstrong; ex- 
amined the 5d day of December, 1S—; residence, nearest post office. 

1. State the height, weight, shape of chest, measurement in inches 
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around the chest during forced inspiration and expiration, com- 

plexion and general appearance, what appears to be the general 

habits of life as to temperance, activity, &e. Height, 5 ft. 7 in.; 

weight, 135 Ibs.; complexion, dark; shape of chest, symmetrical ; 

measurcmcent of chest,expansive: general appearance, healthy, reg. ; 

general habits, temperate, active. 

21°) 2. Are there any signs of internal or external affections of 

Ree: the head, or a predisposition to it; or of paralysis, convul- 

SIONS, Or any other disease of the brain OY Hervous system ? No. - 
see question S below. | | 

3. What is the stethoscopie character of the respiration as to full- 
ness, clearness, strength, ease, and untformity over both lungs and 
freedom from unusual sounds, number of respirations per minute; 
is there any cough or expectoration? Normal. No. 

L. What is the stethoscopic character of the heart’s action as to clear- 
| . hess, force, regularity, and freedom from unusual sounds ; 
220) what is the character of the pulse and its rate per minute? 

Normal, reg.; ‘eA | | 

5. Are there any signs of disease of the stomach, bowels, liver, 
kidneys, or urinary organs, or of hernia? See question 8 below. 
No. : | 3 
6. Are there any physical or other signs of affection of the lungs, 
throat, heart, or larger blood vessels, or of any other important part | | 
oor parts not included im the above question? See question 8 below. 
No. 3 

7. Are there any signs of previous disease, or of mechanical in- « 
jury? No. 

S. Does applicant remember any symptoms of disease, or effects of 

injury formerly incurred? If so, what’ No. 
221 . [fa female, does she expect to be confined?) How far 
| gone, and how many children has she already had ? 

LO. Ts it a first-class risk? Yes or no? Yes. 

11. If the risk is exceptional, but advised hy Vou, C1Ve reasons 7 

Urine normal, 

Signature of the examiner. 


THOS. WISTAR. 
‘Zee. 710 Sansom. 


Provipenr Lire AND Trust ComMpANy OF PHILADELPHTA. 
Othice No. 10S South Fourth Street. 


Particulars required from the Person making Application for Life 
Insurance. i 


1. Name, residence, and relation of the person in whose behalf the 

Insurance Is proposed. Ifa married woman or a widow, state also 
her maiden name. Name, Benjamin Hunter; residcnee, 1304 So. 
10th St.; relation, creditor. 
— 2. Name, residenee, and occupation of the person whose life is 
proposed to be insured. Tf a married woman or a widow, state also 
her maiden name. Name, John M. Armstrong; residence, SOL N. 
I7th St.; occupation, music typographer. 


~ By, 


at 


VS. JULTA ARMSTRONG, ADMINISTRATRIX, &¢. 89 


3. Place and date of birth. New York, Jan. 5, 1837. 


4. Is the person whose life is to be insured married or single? 


Married. 7 
223 ». Are his general habits of life now, and have they been, 
regular and temperate? Are they active or sedentary? Yes; 
active. RT Ea : ) 

6. Has he been vaccinated or had small-pox; has he had the 
ordinary contagious disease of childhood? Yes; no; yes; measles 
in manhood. 

7. Ilas he ever been afflicted with insanity, appoplexy, palsy, con- 
vulsions, congestion, or inflammation of the brain, or with determi- 
nation of blood to the head? No. 

8. Eas he ever been threatened with consumption or suffered 
from scrofulous diseases, spitting of blood, habitual cough, and ex- 

pectoration, shortness of breath, pain in the chest, palpitation, 
224 or any other sympton of of affection of the heart or lungs? 
No. 

%. Has he ever been seriously ill; has he ever been affected with 
or subject to typhoid, typhus, yellow, remittent, or intermittent fever 
rupture, piles, fistula, colic, cholera morbus, diarrhea, dysentery, or 
any particular complaint or disease whatever; what particular com- 
plaints or diseases and at what age? No; except measles as above. 

10. Has he ever met with any serious injury, or one that required 
particular attention at the time or subsequently? No. 

11. Has any near relative (ineluding grandparents, uncles, and 

aunts on both sides) died of insanity, gout, comsumption, 
225  eancer, scrofulous disease, disease of the heart, or any other 

hereditary disease, or had symptoins of the same? (State par- 
ticulars, the relationship, resemblance, or otherwise to applicant, and 
age at death or when affected with these complaints. No. Ances- 
tors on both sides to green age. : 

12. Has he resided in a tropical or otherwise unhealthy district of 
country or location at any time within the last ten years? If so, 
where, for how long a time, and with what effect upon health? No. 

Are the parents of the party living? Their age and state of 
health? Mother lving at 67, good health. 

14. If deceased, at what ) Father. Died when applicant was young. 


ages, and of what disease > Exact cause of death not known. 
did they die? ) Mother. 
226 15. How many brothers and sisters are living ; their ages 


and state of health; how many have died, and at what ages 
and of what diseases respectively ?, One brother living in good 
health—he left liome and his death is uncertain. 

16. Is ‘he now in good health and generally healthy and free 
from the influence of any circumstance which tends to shorten life 
or render its duration unusually uncertain? Yes. 

17. Is there any other information respecting the health and 
habits of the party, or of any kind whatever, with which this com- 
pany ought to be made acquainted, on account of the insurance 


asked for? No. 
12—447 
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+t) THE MUTUAL LIFE INSURANCE CO. OF N. Y. 


Is. Is there any probability of a change in the occupation 
No. 

227 19. Name and residence of the applicant’s family physician 
| or usual medical attendant: if he have none, then the tiame 
and address of an intimate friend, to be referred to for information 
required in physician’s certificate. FF. Sims, M. D. 

Name also the other medical attendants whom he may have had 
Within ten years, or for any serious complaint or protracted illness. 

20. Has a proposal been made for msuring the hfe of said party 
to any company; and, if so, state what company, and for what 
amount, and whether it was accepted or declined? Insured by [co- 


nomical. 


21. Is the appheation for an insurance for life, or fora term of 


years, or for endowment, payable at a future age Or on prior de- 
cease? Endowment, at 70. 

22. For what amount’ Ten thousand dollars. | 

25. [sit to be paid in yearly, half-yearly, or quarterly in- 
stalments? (Yearly preferable.) Quarterly premium, § 

24. Are the premiums to be paid during the whole term, or in 
less number of payments? — Annual. 

25, Jas the party carefully read the above questions and the cer- 
tificate below, and is he aware that the policy may be vitiated and 
all payments made thereon may be forfeited by the intentional 
omission to state particular facts or other circumstances concerning 
diseases and injuries which he may have had, or be Hable to, and 
that premiums must be paid on the day when there due? Yes. , 

The premiums on this policy are to be paid by Benjamin Hunter; 
business address, 125 N. 16th St. | 


228 


I do hereby certify and declare my age on nearest birthday 

229 to be forty-one years, and that I am now in good health, 

and do ordinarily enjoy good health, and that in the above 

proposal have not withheld any circumstance or information with 

which the said The Provident Life and Trust Company ought to 

be made acquainted touching my past or present state of health or 
liabits of late. 

And I do hereby agree that this declaration and the above pro- 
posal shall be the basis of the contract between me and the said 
“Phe Provident Life and Trust Company,” andif any untrue or 
fraudulent allegation be contained herein or in the above proposal 
all moneys which shall have been paid on account of such insur- 
ance shall be forteited to the said COMpPany, and the policy of in- 
surance made on the faith of this declaration and the above pro- 
posal, shall become null and void and of none effect. 

— In witness whereof, | haye hereunto subseribed my name. Dated 
this 5d day of December, 1877. es : 
BENJAMIN HUNTER. 

JOHN M. ARMSTRONG. 


Witness present— 


EDWARD G. ASHBROOK. 


e-.» 


aed 


Vs. JULIA ARMSTRONG, ADMINISTRATRIX, &€. {| 


Endorsed: Deft’s Ex. F., B. L. B., Dee. 6, ’81. No. of poliey 
12993. Date 12 mo., 4, 1877. Jno. M. Armstrong. The above 


heading is to be filled only at the home offie. 


230 Der’t’s Exuipit H, DeceMBER 7.1881. _ B. L. B. 
THe STATE vs. BENJAMIN HUNTER. 
Sur Indictinent for Murder. 


The evidence being closed counsel summed up to the jury. The 


jury retired, after being charged by the judge, with Constables Al- 


fred Robinson. and Samuel Shears, sworn, to attend them. After a 
short absence they returned into court, and being called all ap- 
pear and say they have agreed upon their verdict, and by their 
foreman do further say they find the defendant guilty of murder in 
the first degree, as he stands charged in the indietment, and so say 
they all. : 
Whereupon the court, Richard S. Jenkins, Esquire, the said pros- 
ecutor of the pleas, then moved for judgment of the law, Whereupon 
the said Benjamin Hunter, by George M. Robeson, Esquire, his 
counsel, moved that judgment be given for the said Benjamin Hun- 
ter, and that he be allowed to vo without day, notwithstanding the 
verdict against him, which motion was demied by the court. And 
upon this it is forthwith demanded of the said) Benjamin 
2351 Hunter,if he hath or knoweth anything to say wherefor the 
sald court here ought not, upon the premises and verdict 
aforesaid, to proceed to Judgment and execution against him, who 
nothing further saith unless as before he had said. 
Whereupon, on the said ninth day of November of the said term 
of October, in the said vear of our Lord one thousand eight hundred 
and seventy-eight, at Camden, in the county of Camden. aforesaid, 
all and singular the premises: being seen by the said court here 
fully understood, it is considered and adjudged by the court now 


here that the said Benjamin Hunter be securely kept in the jail of 


the said county of Camden until Friday the tenth day of January, 
in the year of our Lord one thousand eight hundred and = seventy- 
nine, and on that dav, between the hours of ten o'clock in the fore- 


noon and two o'clock in the afternoon, he be taken to the place of 


execution to be provided by the sherit? of the sald COUNTY of Cam- 
den pursuant to the statute Im such case made and provided, and 

that he then and there be hanged by the neck until he be dead. 
Sus. per call by the court. 

| GS. WOODHULLE. 

32 | JOEL STORMER. 
ISAITATL WOOLSTON. 


I, David. J. Pancoast, one of the judges of the court of over and 
terminer in and for the county of Camden, in the State of New 
Jersey, do hereby certify that this is a COPY of the record of the case 
of The State vs. Benjamin Hunter, in said court, duly certified under 
the hand and official seal of Joseph C. Hollinshead, who is the clerk 
of said court. — 


DAVID J. PANCOAST. 
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YQ? THE MUTUAL LIFE INSURANCE CO. OF N. Y. 


STATE OF NEw JERSEY, | “ 
Camden County, ‘Gaees 


I, Joseph C. Hollinshead, clerk of the several courts for the county 
of Camden, do certify the foregoing to be a true copy of the verdict 
and sentence in the case of The State vs. Benjamin Hunter, sur in- 
dictment for murder in the’ court of oyer & terminer and general 
jail delivery for said county, as the same is of record in my said of- 
fice in minute-book “ D,” page 501, Xe. 

‘In testimony whercof, | have hereunto set my hand and aflixed my 

official seal, this eighteenth day of November, A. D. eighteen 
~ hundred and eighty-one. 
[SEAL. |’ JOS. C. HOLLINSHEAD, 
Clerk of the Courts. 


t 
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STATE o¢r New Jersy, | 
2 »~ 88° 
Cauinden County, j 


Be it remembered that I, William Calhoun, late sheriff of said 
county of Camden, in State of New Jersey, hereby certify that I was 
the sheriff of said county on the tenth day of January, anno 
Domino eighteen hundred and seventy nine, and that by virtue of 
my authority as sheriff} and pursuant to the order of the court of 
over: & terminer of said county and with due ferm of law, and 
~at the hour of eleven o’clock in the forenoon on the day and year 
last aforesaid, proceed- to execute the order of said court upon Ben- 
jamin Hunter, convicted in said court of the wilful murder of one 
John M. Armstrong,and sentenced to be hung, and that I did at the 
hour and on the day and date above. named execute the order of 
said court by hanging the said Benjamin Hunter by the neck till he 
was dead. 

In witness whereof, I have hereunto set my hand and seal 
254 on this eighteenth day of November, anno Domini one thou- 
sand eight hundred and eighty-one. 
WILLIAM L. CALHOUN, [seat.] 
Late Sheriff. 


Signed, sealed, and delivered in the presence of— 


ELI B. MORGAN. 


STATE OF NEW JERSEY, | 
’ ’ 5 SS : 
Camden County, ; 


2 Joseph ( - Hollinshead, clerk of the inferior court of Common 
pleas of the county of Camden, do hereby certify that William Cal- 
houn, whose signature to the foregoing certificate I beliéved to be 
genuine, was on the tenth day of Janu: ary, A. D. eighteen hundred 
and seventy-nine, was high sheriff of the county of Camden, duly 
commissioned and sworn to execute the orders of the court. 

In witness whereof, I have hereunto set my hand and attixed the 
seal of said county of Camden, this eighteenth day of November, 
A. D. eighteen hundred and elghty-one. 


JOSEPH C. HOLLINSHEAD, Clerk. 


VS. JULIA ARMSTRONG, ADMINISTRATRIX, &¢. 93 


255 +. (Endorsed:) Sur indictment for murder. The State vs. 
Benjamin Hunter. Copy. Certificate of the verdict sentence 
and hanging of Benjamin Hunter. 7 


236 =Cireuit Court of the United for the Eastern District of New 
York. 
Tue Muruaut Lire Insurance Company oF New York, Plaintiff 
in Error, 
DS, 
JuLiA ARMSTRONG, as Administratrix of the Goods, Chattels, and 
Credits of John M. Armstrong, Deceased, Defendant in Error. 


Know all men by these presents, that we, The Mutual Life In- 
surance Company of New York, as principal, and Martin Bates, of 
Riverdale, New York, and George F. Baker, of 258 Madison Avenue, 
New York, as sureties, are held and firmly bound unto the above 
named Julia Armstrong, as administratrix, &e.; in the sum of twenty- 
four thousand dollars, to be paid to the said Julia Armstrong, as ad- 
ministratrix, &e., for the payment of which, well and truly to be 
made, we bind ourselves and each of us, our and each of our succes- 
sors, heirs, executors, and administrators, jointly and severally, 
firmly by these presents. Sealed with our seals, and dated the seven- 
teenth day of August, in the year of our Lord one thousand eight 
hundred and eighty-two. 

Whereas the above named plaintiffin error has prosecuted a writ 

ef error to the Supreme Court of the United to reverse the 
237 judgement rendered in the the above-entitled action in the cir- 

cuit court of the United States for the eastern district of New 
York: 

Now, therefore, the condition of this obligation is such, that if the 
above named plaintiffin error shall prosecute its said writ of error 
to effect, and answer all damages and costs if it shall fail to make its 
plea good, then this obligation shall be void, otherwise the same 
shall be and remain in full force and virtue. 

ROBERT A. GRANNIS, 

2d Vice Pres't. 
ISAAC I, LLOYD, See’ y. 
GEO. F. BAKER. [seat. 
MARTIN BATES. [seat. 

Sealed and ihe livered, taken and acknowledged by the said Martin 
Bates and George F. Baker, to me known to be two of the persons 
deseribed in, and who executed the foregoing bond, this seventeenth 
day of August, 1852, before me. 

[SEAL] : GHERARDI DAVIS, 
Notary Public 109, New York County. 


Unirep STATES OF AMERICA, 

Southern District of New York, City and County of New York, | 
George F. Baker & Martin Bates, of the city of New York, being 
duly severally sworn, do depose and say, each for himself, 
238 that he is worth the sum of twenty-five thousand dollars over 


THE MUTUAL LIFE INSURANCE CoO. OF N., Y. 


and above his just debts and liabilities, and exclusive of prop- 
erty exempt by law from levy and sale under an execution. 
GEO. IF. BAKER. 
MARTIN BATES. 


Sworn to before me, this 17th day of August, 1882. 
[u. s.] GHERARDI DAVIS, 
| Notary Public (109), New York County. 


Unxirep Srares or AMERICA, Re a 

Southe rau District of New York, City AG County of New York. J O9 p 

On this seventeenth day of August, in the year ISS2, before me, 
personally came Robert JA. Carannis, to me personally known, who, 
being by me duly sworn, did depose and say: That he resides in the ‘ 
city of Brooklyn, N. Y.; that he is second Vice-president of The 
Mutual Life Insurance Company, of New York, the corporation de- 
scribed in and which executed the foregoing bond; that he knows 
the COPPOrate sel of sid corporation ; threat the seal affixed LO said 
bond is such corporate seal, and was so affixed by authority of such 

corporation, and that he signed lis name thereto by tlie 
259 like authority as second vice-president of said corpora- 
tion; that he knows the handwriting of Isaac [. Lloyd, who 

is the sceretary of said) corporation, and that the signature of said 
Isaac I. Lloyd, als secretary of said corporation, to said bond is fen- 
uine, and was also signed to said bond by like authority of said cor- 
poration. ad 

Witness my hand and official seal, the day and vear last afore- 
saul. 
SAE GHERARDI DAVIS, 

Notary Public (109), New York County. 


Endorsed: Cireuit court of the U.S., eastern district of New York. 

The Matual Lite Insurance Company of New York vs. Julia Arm- 
SLFONYG, as driinistratrix, &e, of John M. Armstrong, deceased. 
Bond. Evarts, Southmayad, & Choate, att vs lor plaintiff In error. 
approve the foregoing bond as to form and_ sufticiency. Dated 
N. Y., Aug. 17, ISs2. HT. Ketcham, att’y for d’fd’t in error. Ap- 
proved Aug. 17, [SSz2. Chs. L. Benedict. Filed Aug. 17, 1582. 


240 UNirep STATES OF AMERICA, Bees 

Hast ri District of N: it York. j = 
x 3. Lincoln Benedict, clerk of the circuit court of the United 
States of \merica for the eastern district of New York, In the sec rid ~ 
cireuit, do hereby certify that the foregoing pages, nutnbered from 
(1) to two hundred and thirty-nine (239) inclusive, contain a true 
' and complete transcript of the record and proceedings had in said — , 
court in the ease of The Mutual Life Insurance Company of New | 
e York, plaintiff in error, against Julia Armstrong, as administratrix 
of -the woods, chattels, and credits of John M. Armstrong, deceased , 
“ | defendant in error, as the same remain of record and on file in said 

oflice. 

Ih testimony whereof, [ have caused the seal of the said court to 


5 4 


} 
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VS. JULIA ARMSTRONG, ADMINISTRATRIX, &¢. 95 


be hereunto affixed, at the city of Brooklyn, in the eastern district 

of New York, in the second eireuit, this LOth day of ¢ letober, in the 

year of our Lord one thousand eight hundred and eighty-two, and 
of the Independence of the said United States the one hundred and 
seventh. 

[Seal of the Circuit Court, Exustern District of New York. ] 

B. LINCOLN BENEDICT, Clerk. 

241 UNITED STATES OF AMERICA, 88: 

The President of the United States of America to the judges of the 
circuit court of the United States for the eastern district of New 
York, Greeting : ) 

Because in the record and proceedings, as also in the rendition of 
the judgement of al plea which is in the said cireuit court, before Vou, 
or some of you, between The Mutual Life Insurance Company of 
New York, plaintiff in error, and Julia Armstrong, as administra- 
trix of the goods, chattels, & credits of John M. Armstrong, deceased, 
entered the 14th day of August, 1852, a manifest error hath hap- 
pened, to the great damage of the said The Mutual Life Insurance 
Company, plaintiff in error, as is said, and as appears by its cor- 
plaint: We being willing that such Crror, if any hath been, should 
be duly corrected, and full and speedy justice done to the parties 
aforesaid in this behalf, do command you, if judgment be therein 
given, that then, under your seal, distinetly and openly, you send 
the record and proceedings aforesaid, with all things concerning the 
same, to the justices of the Supreme Court of the United States, at 
the capital in the city of Washington, together with this writ, so 
that you have the same at the said place, before the Justices afore- 
sald, on the second Monday of October next, that the record and 
proceedings aforesaid being Inspected, the said justices of the Su- 
preme Court may cause further to be done therein to correct that 
error, What of right and according to the law and custom of the 
United States ought to be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 17th day of August, in the 
year of our Lord one thousand eight hundred and eighty-two, and 
of the Independence of the United States the one hundred and sev- 
enth. , 

[Seal of the Cireuit Court, Eastern District of New York. ] 

B. LINCOLN BENEDICT, 
Ch rk of thie ( Trevi (Court of thre United Slate S of America 
for the Eastern District of New York. in the Second Cirewt. 


[ Endorsed:] Filed August 17, 1582. 


242 UniIrep STATES OF AMERICA, 88: 
To Julia Armstrong, as administratrix of the goods, chattels, and 
eredits of John M. Armstrong, deceased : 
You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 


Se, 


MM) THE MUTUAL LIFE INS. CO. OF N.Y. VS. JULIA ARMSTRONG, &¢@. 


the second Monday of October next, pursuant toa writ.of error filed 
in the clerk's office of the circuit court of the United States for the 
eastern. district of New York in the second cireuit. wherein The 
Mutual Lite Insurance Company is plaimtHl, and you are’ defend- 
‘anit. dn error, to show cause, if any there be, why the Judgement in 
sald owrit of err michtioned should) not be corrected, and 
= fee 1) Juste Should not be done to the parties In that behalf. 
Withess the Plonorable Morrison Ro Waite, Chief Justice of the 
Supreme Court of the United States, this 22nd dav of \Vugust, in 
this Vear ob out Lord one thousane ciel hundred and clohty-two. 
CHAS. L. BENEDICT. 
24°} | idorsed:} Supreme Court of the United States. The 
Miitual Life insurance Company of New York, plartifP i 
error. agalust Julia Armstrong, as administratrixn, &e., defendant im 


hee: we A Ltoitlode. loviairts. Southmiave WN (‘hhonte. allorncys tery plain 
UP oan error, Due and timely service of the within citation 1s 
hie Par sveldnritte cf. Dsited September ® iSaZ. ae T. Ketcham, att'v 
Hey] cf % Cy yo) 


nidorsed on cover: i. New York og bye s No. L ty. The 
I Lite Pusurance Company of New York, plamtiff in error, vs, 

it Arvin trope, sadbiadhistrat vin of Jolin NI. Armstrong, docensed., 
| lod 2 Ist Nove niber. ISS. 


SUPREME COURT OF THE UNITED STATES. 


OcToBER Term, 1885, No. 173. 


THE MUTUAL LIFE INSURANCE COMPANY OF 
NEW YORK, 
Plaintiff in Error, 


JULIA ARMSTRONG, ADMINISTRATRIX oF JOHN M. 
ARMSTRONG, DECEASED, 
3 Defendant in Error. 


BRIEF FOR PLAINTIFF IN ERROR, 


— —— a 


EVARTS, SOUTHMAYD & CHOATE, 
Attorneys for Plaintiff in Error. 


JOSEPH H. CHOATE, 
Of Counsel. 
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Supreme C owt of the United 


THE MutTvaAL LIFE INSURANCE 
COMPANY OF NEW YORK, 
Plaintiff in Error, 


AGAINST 


JULIA ARMSTRONG, AS ADMINIS- 
TRATRIX of the goods, chattels 
and credits of John M. Arm- 
strong, deceased, 

Defendant in Error. 


d / 


In ERROR TO THE Crrecurr COURT OF THE UNITED STATES 
FOR THE EASTERN DiIstTrRicT oF NEW YORK. 


Briet for Plaintiff in Error. 


This action was brought in the Supreme Court of the 
State of New York, for the County of Kings, on a policy 
of life insurance for $10,000, known as an endowment 
policy (p. 66), claimed to have. been issued by this plaintiff 
upon the life of one John M. Armstrong, of Philadelphia. 
The defendant in error was his widow, and claimed to be 
his duly appointed administratrix. See letters (pp. 73-74). 

One of the defences set up and attempted to be estab- 
lished was, that one Hunter was the real principal in the 
dealings with the company; that simultaneously with the 


S6 


THE M ver Ar of = : 


9 
application for the policy Armstrong had assigned the 
policy to Hunter, who obtained the policy with the wicked 
and fraudulent intent of causing Armstrong’s death and 
thereby obtaining the insurance; which death, with such 
intent, Hunter did shortly thereafter accomplish. 


The facts disclosed by the evidence are as follows: 


In the month of December, 1877, one Benjamin Hunter, 
entered into negotiations with this plaintiff for insurance, 
through their agents in Philadelphia, on the life of John 
M. Armstrong (p. 40), representing that he bad an insur- 
able interest in such life. He claimed to be a 
creditor of Armstrong’s. Hunter then persuaded Arm- 
strong to make application for this insurance 
tosuch agents. Armstrong did so (pp. 40, 41); he signed 
an application leaving the amount of insurance to be 
effected in blank; he also at the same time executed in 
duplicate an assignment of the policy, which was to be 
written in accordance with such application (Defendant’s 
Exhibit A, p. 79, and. Plaintiff's Exhibit G, p. 77) 
Armstrong’s entire connection with the transaction began 
and ended with the making of the application. 

Afterwards Hunter went again to the agents, stated 
that the amount in the policy was to be 810,000 
(p. 4), and arranged to pay the premiums quarterly. 
This application was) forwarded to the plaintiff in 
New York at its home office. Shortly afterwards 
Hunter again called -on this plaintiff's agents in! Phila- 
delphia, said that he had called to pay the premium 
(p. 43), and, on learning that the policy had not vet 
been returned from New York, said that his lawyer would 
call for the policy when it was ready for delivery, and 


thereupon paid the premium, 8158.60, and S81 for the policy. 


The policy afterwards was returned from New York, and, 
on December 12, 1877, Hunter’s lawver came in and asked 
for it (p. 48), and the policy, with the assignment attached, 
was delivered to him, and he took them away with him. 
That was the whole of the transaction. 

At or about the same time Hunter, under very similar 


conditions, took out a policy on the life of Armstrong in 


5 


Lh. 


’ 


3 


the Provident Life and Trust Company of Philadelphia (p. 
77), for $10,000, and in the Manhattan Life Insurance 
Company (p. 85) for $6,000. The policy in the Provident 
Company was taken out inthe name of Hunter; the policy 
in the Manhattan Company in the name of’Armstrong, with 
an assignment to Hunter attached thereto. The amounts for 
which all these policies were issued were greatly in excess of 
the amounts for which Armstrong had been led to believe 
they would be issued (p. 38). They were as follows: Mutual 
Life, $10,000; Provident Life, $10,000; Manhattan Life, 
$6,000. His brother testifies (p. 50) that about the 11th or 12th 
of December, 1877, John M. Armstrong said to him: ‘‘ Hun- 
‘ter has had my life insured. * * * §$2,500in the Mu- 
‘tual and $2,500 in the Provident, and 1 believe the Man- 
‘* hattan has rejected me.” 

Within six weeks after the issuing of these policies 
Armstrong was attacked at night on Vine street, Camden, 
and received blows on the head fracturing his skull, from 
the effects of which he died two days thereafter (p. 71). 
The plaintiff in error offered to prove that this murder 
was committed by Hunter, but the offer and evidence 
were excluded. 


In the application for the policy in suit Armstrong an- 
swered in writing the following questions as follows: ‘*‘ Is 
‘* your life insured in any other company? If yes, give the 
“name of each company and the amount in each? Ans. 
Provident, $2,500 ; Manhattan, $2,500, Have you made 
‘“any proposal or opened a negotiation with any person 
‘‘for insurance upon your life in any company upon 
‘which a policy has not vet been issued; if so, give the 
“name of each company, and the amount proposed in 
‘each? Ans. No.” (See Application for Insurance, be- 


tween pp. 76 and 77). 

And the company also set up as a defense to any action 
on the policy the falsity of these answers, which, if false, 
avoided the policy under the express stipulations thereof. 

At the trial of this action the Court below made certain 
rulings and charges to which this plaintiff duly excepted, 
and for which it is | 


Pat is 


4 
ASSIGNED FOR ERROR, 


Firsr.—In that the Court received in evidence the 
policy, Plaintiff's Exhibit No. 1, without any proof that it 
had been detivered and refused to direct a verdict in favor 
of defendant below on the ground that there was no evi- 
dence whatever of any delivery of this policy to Armstrong, 


or to any one on his behalf. 


SEcOND.—In that the Court refused to receive evidence 
offered by the defendant below, to prove the acts of 
Hunter in obtaining this policy of insurance, as part of 
a fraudulent scheme which he subsequently carried out, 
in the course of which he obtained the policy in suit ; also 
that Armstrong never knew of insurance effected on his 


life by Hunter, of 86,000 in the Manhattan Company, and 


of $10,000 in a third company, nor had any intent to have 
any such insurance, and never received the policies repre- 
senting such insurance, and had no control or interest 


in them; and for that purpose the counsel for the 


defendant below asked this question of witness, Walter 
“If you had an interview with him [7. e. Hunter] 
‘at any time that month, state what passed between 
“you and Mr. Benjamin Hunter, and what the date of 
“the interview was.” The Court below excluded the 
evidence, saying, ‘** 1 will exclude all evidence ex- 
‘cept evidence that will defeat this contract. This 
“very contract, as between Mr. Armstrong and _ this 
‘company at the time when it was made; that is, [ do not 
‘* think it admissible to prove fraud in one transaction to 
‘* prove fraud like the one claimed ina similar transaction 
‘“ between other parties. [I think if you were going into the 
‘ whole case according to your first offer this would be ad- 
‘* missible as showing the conspiracy and fraudulent intent 
‘of Mr. Hunter in the whole thing; but when IL separate 
‘ this transaction and take Mr. Hunter out of it, so far as 
his own rights are concerned, and leave it to stand on Mr. 
‘** Armstrong’s as between him and his representatives on 
‘* one side and the company on the other, then I think you 
‘*must come right to the transaction between Mr. Arm- 
‘* strong and this company, or anybody else acting for Mr. 
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‘* Armstrong at the time this insurance was effected. In 
‘* that view I will exclude this evidence.” 


THIRD.—-In that the Court refused to receive similar 
evidence on the offer of counsel to prove conspiracy, say- 
ing: ‘‘It is because I don’t think conspiracy affects the 
case that I exclude it.” | 


FourtTH.—In that the Court refused to receive the evi- 
dence of Thomas Graham oftered to prove the whole 
defense as set up in the second defense in the answer 
stated exactly as therein alleged, saying: ‘* [ will take your 
** offer as broad as vou choose to make it; that you offer 
‘* the testimony to prove that Hunter procured the appli- 
‘* cation for the policy on Armstrong to be made, and that 
‘* he did so for the purpose of having the insurance effected 
‘* and then disposing of Armstrong and then getting the 
‘“monev. Take it as broad as that and I will exclude it.” 


FirrH. —In that the Court refused to receive the evi- 
dence of said Graham offered by the defendant below to 
prove that shortly after the execution and delivery of this 
policy and in or about the month of January, 1878, said 
Hunter, being then the holder of the policy, murdered John 
M. Armstrong, whose life was insured thereby. That he 
(said Hunter) committed such murder with intent to 
thereby realize and collect from the defendant the amount 
of the policy in suit. 

That before said Hunter applied to the defendant for the 
making of insurance upon the life of John M. Armstrong, 
which was afterwards made by this policy, he had con- 
ceived the fraudulent and wicked scheme of procuring 
such insurance to be made with intent shortly afterwards 
to cause feloniously the death of Armstrong, for the pur- 
pose and as the means of collecting and realizing the 
amount of the policy from the defendant, and that he pro- 
cured the policy in suit to be issued and simultaneously 
assigned to him and to be delivered to him with that 
intent. 

That at the time said Hunter paid the premium upon 
and received. this policy from the defendant, he was re- 
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solved upon the execution of and was acting with intent 
to carry out the wicked scheme already stated, including 
the purpose of murdering Armstrong, in order to realize 
the amount of the policy, which he afterwards carried 
out. 3 
“That said Hunter, with a like intent to cheat and de- | ~ 
fraud the Provident Life Insurance Company, of Philadel- 
phia, and the Manhattan Life Insurance Company of New 
York, at or about the same time, applied to those companies 
respectively for insurance upon the life of Armstrong, pro- 
curing the policies upon that life to be issued in the one 
case directly to him, and in the other case in like manner, 
through an assignment, as in this case, and received the 
same from those companies respectively, and paid the pre- 
miums thereon, such policies being in the one company for 
ten thousand dollars, and in the other for six thousand 
dollars, as a part of one and the same entire scheme of 
fraud to realize the money to become payable upon all the 
policies in the event of the death of -Armstrong, by means 
of his murder, to be feloniously accomplished by said 
Hunter. 


~Sixru.—tIn that the Court refused to receive evidence 
produced and offered by the defendant below, that in the 
Court of Oyer and Terminer, in New Jersey, or the Court 
having jurisdiction, in the month of November, in the 
year 1878, Hunter having been indicted for the murder of 
Armstrong in Camden, in that State, was brought to 
trial, and was convicted of the murder of Armstrong, and 
was sentenced to be hung therefor. and was hung accord-. 
ingly. | 


SEVENTH.—In that the Court refused to receive evi- 
dence produced and offered by the defendant below, that | ~ 
‘said Hunter was, in the early part of the vear [8738, guilty 
of the wilfal murder of John M Armstrong. | 


Kiguru.—in that the Court refused to direct a ver- 
dict for the defendant below on the ground that the defense 
‘of breach of warranty had been clearly proved and estab- 
lished; in that the answers by Armstrong to, question 7, in 
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the application, were false and untrue; and, upon such re- 
quest ruled that there was evidence upon which the jury 
might find either way. 


NintH.--In that the Court refused to direct a ver- 
dict in favor of the defendant below on the ground that 
Armstrone’s answer to question Ss, in said application, 
was false and a breach of the warranty upon which the 
policy was issued. | 


Tentra.—In that the Court refused to direct a verdict 
for the defendant below on the ground that, upon the 
evidence, there was no contract between the company and 
Armstrong, but that the only contract was with Hunter, 
and that there was no pretense of any transfer from Hun- 
er, or his personal representatives, to the plaintiff below. 


ELEVENTH. —In that the Court refused to direct a gen- 
eral verdict for the defendant below upon the proofs. 


TWELFTH.—-In that the Court charged the jury as fol. 
lows : | 

(1). A contract is not assignable, unless it runs to aman 
or liis assigns. | 

(2.) The last part |of the policy | ts not assignable. It runs 
direct to his personal representatives. The assignment did 
not carry that part. 

(3.) The plaintiff on this proof is his legal representa- 
tive. So by this contract, if he died before that day, the 
company promised to pay this plaintiff S.0,000, unless this 
contract is:-defeated in some way. * * * * * * % 
If Mr. Armstrong died before that day in December, 
1897, his personal representatives would want the paper, 
would be entitled to the money. * * * * Jf Arm- 
strong lived till that time, Mr. Hunter is to have the 
money, if he dies before that time, his administrator is to 
have it. * * * If Mr. Armstrong had died of some dis- 
ease [before December, 1897), the administratrix would 
have called on Mr’ Hunter for the policy, and would have 
been entitled toit. * * * * Mr. Armstrong died, 
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was killed, that left the paper in the hands of Mr. Hunter; 
he was hung. The paper went to his executor. The 
promise had become perfected to Armstrong’s personal 
representative. She, the plaintiff. was entitled to this 


policy then. 


? 


(4.) It belonged to her when she became appointed ad- 
ministratrix, and it was Mr. Hunter’s executor’s duty to 
hand it over, and she has got it and has produced it here, 
and it is all correct in that respect; provided it was com- 
pleted by the company, its agents and officers, and passed 
over to Mr. Hunter, as a thing to be an operative policy of 
insurance. * * * * Tf it was, if the company under- 
stood they had got done with it, and made a policy of in- 
surance in this form and handed it over, that is enough. 

* * * And now the plaintiff has got it, and she is 
well entitled, if it isa valid instrument. * * * * 


(5.) After you have passed these questions of the deliv- 
ery and ownership of the policy, upon which I have in- 
structed you, there is nothing against this contract nor 
- against the plaintiff’s right to recover, except these de- 

fenses which are set up in the answer (that is after you 
have passed-this question of delivery), and made upon the 
proof that this was not a valid contract, because Mr. Arm- 
strong did not state truthfully in his application for the 
policy. pe | 

(6.} Was it true that he was not insured in either one of 
those companies? If he had made application to be in- 
sured in those companies upon his life, and had been 
examined and accepted so that it was understood between 
him and the company that he was insured, or that he was 
to be insured to date from his application, so that as be- 
tween him and the company it was so understood, that he 
was Insured in those companies, both of them, from a day 
before that date, why, then, you may say that he an- 
swered correctly when he said that he was, although no 
policy had been written out. 


(7.) You see all these policies date back to a day before 
they are delivered; they become perfected afterwards; but 
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when they are delivered they date back to the application 
or some prior date. Now if he had applied to those com- 
panies, and wanted to be insured in those companies; pre- 
sented himself for insurance, and they had examined himas 
much as they hada mind to, and had accepted him and given 
him to understand he was to be insured, to take effect 
afterwards from a date before or on that date, then he 
might when they asked him, ‘‘ Are you insured in any 
other company?” say, ‘‘ Yes.” I say you may consider 
that as sufficient evidence to warrant you in saying that 
that answer is true, and you can say it is not false, if such 
are the facts. 

(8.) If they are not the facts, if his application had been 
rejected, or he had no ground for saying that there was an 
understanding between him and the company, that he 
was accepted as to being insured, then it is false, and the 
policy isto go for nothing. 


(9.) You will remember there is some confusion in the 
evidence as to when these amounts of the Manhattan and 
Provident policies were put into the Mutual application. 


(10.) If at the time he made those answers he had 
been accepted as to being insured in those companies at 
that time, and it was understood between him and the 
companies that $2,500 was to be the sum put into the ap- 
plication and the policies when they were made complete, 
so that he understood that as between him and the com- 
pany that that was the way it would be, then he might 
answer just as if was understood to be. 

If he had a right to understand so he might say so: 
‘ Manhattan $2,500. Provident, $2,500.” 

(11.) But if the insurance was complete and understood 
by him, between him and the company, that it was to be 
the larger sums in either or both, so that it was a larger 
sum, and he stated it smaller, then that.would vitiate the 
policy ; it would be false and untrue in that respect. That 
would end it. — 

(12.) Now, as to the eighth question in the application 
he answered ‘‘ No.” The point is, was that a true state- 
ment? . * * * Now, if he made his application 


-_ 
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to each of those companies, and they had examined him 


and accepted him and given him to understand that they 


accepted him asa subject for insurance for their company, 
so that according to that understanding the policy was to 


be made out, that would date back and cover that time; 


that was not false. 
(13.) I leave it to you to say whether these answers are 
substantially in any respect untrue. 


(14.) In that the Court left to the jury the question of 
the truth or falsity of the answers to questions 7 and 8 in 
the application. 


THIRTEENTH.—In that the Court refused to charge as re- 
quested by counsel for the defendant below, as follows: 


(1.) That the policy and every right of recovery under 
it was assignable by Armstrong. 


) That an assignment of it by him in the form of De- 


| Mls Exhibit A, if made by him, would transfer to 


the assignee, Hunter, the right to recover in the event of 
Armstrong's death prior to the expiration of the time at 
which it was made payable to him. 

(3.) That the clause in the policy, ‘tor if he should die 
before that time, then to make said payment to his legal 


representatives,” reserved no right to his personal repre- 


sentatives at his decease which would not be cut off by a 
valid assignment of the policy made by him in his lifetime. 


399 


(4.) That ‘ legal representatives used in that clause 


includes assigns. 

(5.) That the insertion or addition of the words ‘‘ or as- 
signs” in that clause is not necessary to make the right to 
recover, in the event of his death before the day named, 
assignable by Armstrong in his lifetime. 

(6.) That the entire policy, being one which by its terms 
was to pass to Armstrong’s personal representatives in the 
event of his death, is therefore assignable by him in his 


lifetime. 


) That if the jury find that the assignment, Exhibit 


_A, was signed by Armstrong, and left with the agents of 


t 
| 
: 
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the company with authority to fill the blanks, as they 
were afterwards filled, and to deliver the same to Hunter 
with the policy, and that they were so delivered, it made 
Hunter the owner of the entire policy, and of any right to 
recover in the event of Armstrong’s death before the time 
named. 


(8.) That notwithstanding the form employed of a policy 
in the name of Armstrong, and an assignment simultane- 
ously delivered from Armstrong to Hunter, if the jury 
find that the real contract made was between the company 
and Hunter, and not between the company and Armstrong 
the plaintiff (below) cannot recover. 


(9.) That if the jury find that the company made no 
contract with Armstrong, the plaintiff (below) cannot re- 
cover. | 


(10.) That if the jury find that the policy was in fact 
made and issued for the benefit of Hunter only, the plain- 
tiff (below) cannot recover. 

(11.) That the plaintiff (below) having proved no assign- 
ment or transfer from Hunter, or from his personal repre- 
sentative, to her of the policy, or any right thereunder, 
can derive no right to recover from, by or under Hunter. 


(12.) That if the jury find that there was no intent on 
the part of Armstrong to have or take any interest in the 
policy, the plaintiff (below) cannot recover. 

(13.) That if the jury find that at the time of the death 
of Armstrong, Hunter was the holder and owner of the 
policy, the plaintiff (below) cannot recover. 


(14.) That if the jury find that Armstrong signed the 
assignment and left the same with the agents of the de. 
fendant (below) with intent that they should fill the blanks, 
as they did fill them, they had authority to do so. 

(15.) That if the jury find that Armstrong intended 
that the assignment, with the blanks filled as they were 
filled, should be delivered by the agents of the company 
with the policy to Hunter, they had authority to make 
such delivery. . 
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(16.) That if the jury find that the answer made by 
Armstrong to the 7th question in the application, in respect 
to other insurance, was false in any particular, the plain- 
tiff (below) cannot recover. | 

(17.) If the jury find that the answer made by Arm- 
strong in the application, in respect to other insurance, 
was false, in that he had no other insurance in the two 
other companies named, or in either of them, or that his 
life was already insured tn those companies, respectively, 
orin either of them, for more than $2,500, the plaintiff 
(below) cannot recover. 

(18.) That if the jury find that the answer made in an- 
~swer tothe sth question by Armstrong in the application, 
in respect to whether or no he was in negotiation for in- 
surance upon his life in any other companies, insurances 
in which had not yet been effected, was false, the plaintiff 
(below) cannot recover. 


(19.) That if the jury find that, at the time of making said 
application, either of the two companies named by him in 
his answer had been applied to for insurance upon Arm- 
strong’s life, and had approved the risk and agreed to in- 
sure him for more than 82,500, the plaintiff (below) can- 
not recover. : 

(20.) That if the policy was obtained by fraud, and by 
Hunter with fraudulent intent, the policy never became 
an operative instrument in any hands, and the plaintiff 
(below) cannot recover. 

(21.) That in passing upon these questions of the truth 
or falsity of these statements, Armstrong’s knowledge or 
understanding of them is immaterial. The question is as 
to the actual fact at the time. | 


(22.) That there is no evidence that the answer to ques- 
tion 7 was true. | | 


FOURTEENTH.—In that upon motion duly made by the 
defendant in the Court below upon the pleadings, and all 
the proceedings theretofore had, and upon the bill of ex- 
ceptions as settled, the Court refused to set aside the ver- 
dict and to grant a new trial of said action. 
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WHICH ERRORS ASSIGNED MAY BE SUMMARIZED AS FOLLOWS : 


First.— The Court erred in that it held that the matters 
set forth in the answer as the second defense (fols. 53-59) 
constituted no defense to the action; and refused to receive 
evidence showing or tending to show the existence of a 
wicked and fraudulent scheme or tntent tn the mind of 
Hunter, at the time of the application for the policy, to 
procure the policy and then murder Armstrong for the pur- 
pose of obtaining the trsurance money ; which scheme was 
subsequently carried out; and the existence of which scheme, 
‘Uf established, the plaintiff in error claims should have been 
held to have rendered the policy void in its inception; and 
the Court erred in refusing to receive evidence of contem- 
poraneous acts of fraud on the part of Hunter in his and 
Armstrong's dealings with other companies. 


Seconp.—The Court erred in that it ruled that the policy 
—atself was unassignable in part; and that the written as- 
signment executed by Armstrong did not operate to divest 
his personal representative, the defendant in error, of her 
right to recover on the policy; holding that the agreement to 
pay the insurance money tr case of Armstrong’s death “ to 
his legal representatives,” was a designation tn the policy 
itself of a particular class to whom, in any event, the 
money became due, upon the death of Armstrong before 
December, 1897; and that Armstroug’s ‘‘assigns” were 


not tncluded in such class. 


THirp.—The Court erred in that it held that under the 
evidence the answers to questions 7 and 8 in the applica- 
tion might both be true, or substantially true, and so 
charged the jury; and refused to direct a verdict for the 
plaintiff in error on account of the manifest falsity of such 


AnSWETS. 


LAA OES eve 


14 


First Point. 


The application for the policy by Armstrong was at the 
instance and procurement of Hunter; tts delivery was 
made by the company directly to Hunter; for his own 
benefit; with the assent of Armstrong, as expressed by the 
assignment execuled by Armstrong simultaneously with 
the making of the application. | | 

These acts constituted a contract between. Hunter and 
the company, wherein Hunter, and not Armstrong, was 
the principal; andif such contract was induced or effected 
by Hunter's fraud, such fraud vitiated the contract. 


There is no question.or dispute in the proofs as to what 
were the facts of the dealings between the company’s 
agent at Philadelphia and Hunter and the intestate. It 
appears that Hunter claimed to have an interest in Arm- 
strong’s life as creditor or otherwise, and on the 3d or 4th 
of December, 1877, called at the office of the agents of the 
company in Philadelphia (Lambert’s testimony, fol. 122) 
and asked the rates on the life of a person 40 or 41 years 
of age; ‘“‘he stated he thought of tunsuring a person for his 
benefit for ten thousand dollars ;” on the dth of December 
Armstrong came to the office and sfated ‘‘he came there 
at the request of Mr. Hunter to make application for life in- 
surance.” Armstrong then went into the Examiner’s 
room, signed the applications and the duplicate assign- 
ments in blank, and /eft the office and never returned there 
again (fols. 129-131). After he had gone the agent of the 
company found (fol. 128) that the application was in- 
complete, the amount of insurance not having been 
entered. Armstrong had left the amount blank. Hunter 
had stated the amount to be $10,000. Hunter came to the 
office the same or the next day, and being asked for what 
amount the application was to be filled, said, ‘‘ for the 
amount I previously mentioned, ten thousand dollars.” 


| * 
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At the same time Hunter stated it would be more con- 
venient for him to pay the premiums quarterly, and on 
that account the words ‘‘ quarterly ” and ‘* ten thousand 
dollars” were inserted in the application (fol. 130). 
The next step in the business was the sending of the ap- 
plication to the office of the company in New York. After 
this, Hunter called again at the office in Philadelphia. 
Lambert told him that they had not yet received the 
policy from the company. Hunter stated that, being 
about to leave the city, to be absent for some time, he had 
simply called to pay the premium, and that his lawyer had 
instructions to call later for the policy. He then paid 


the premium and policy fee, and went away. A few 


days later his lawyer (fol. 131) called, read through the 
policy and assignment, and took them away with him. 

Lambert says ‘*‘ that ended the business, so far as I can 
‘now recollect. 

‘®. Did Mr. John M. Armstrong ever dese at the office 
of the company, to your knowledge, in respect to this 
‘* entire business, except on the pt iA that you have 
** stated # 

“A. No, Bir. 
‘*(). Did the company ever receive from Mr. Armstrong 
‘any money or premium upon that ? 
A. None at all, 
“@. Did the company ever deliver to Mr. Armstrong 
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any policy or paper 
‘A... Noe, st.” 


In what seems to us the very novel view of the law which 
the learned Court below took of this case, this policy was 
unassignable in part; and it was chiefly upon the theory 
that the assignment to Hunter did not affect the title to 
the policy in the hands of Armstrong’s administratrix, 
that the Court below excluded all evidence tending to 
show Hunter's fraudulent intent and designs, and his 
wicked and dishonest practices and dealings in the procur- 
ing of this policy to himself. 

The second defense of this company’s answer is set forth 
at pp. 16-18 (fols. 53-59). 

Under the stipulation (p. 26, fol. 89), that either counsel 
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on the trial might read from the testimony taken on the 
trial of Hunter for the murder of Armstrong, the counsel 
for the company were, on the trial, proceeding to read the 
testimony of Thomas Graham (p. 51, fol. 147), when the 
learned Court requested to know what was counsel’s pro- 
position to prove. The Court then uses this language (p. 
51, fol. 148): ‘* I will take your offer as broad as you chose 
‘‘to make it; that you offer the testimony to prove that 
“ Hunter procured the application for the policy on Arm- 
*€ strong to be made; and that he did so for the purpose 
“of having the tusurance effected and then getting the 
‘money. Take it as broad as that and Iwill exclude tt.” 
And upon the subsequent offers (p. 52) the Court made 
similar rulings, excluding the entire second defense and 
every part of It. | 
Now, we respectfully submit that the learned Court 
below erred in excluding this testimony and defense, and 
in the similar rulings throughout the trial; for, whether the 
assignment would or could operate as a transfer of the 
policy or no, was wholly tmmaterval, if the whole trans- 
action was void in its inception. 


The real principals were the company and Hunter ; the 
tntent of the parties was shown bythe written documents, 
whether such documents became operative to pass title or 
not; and even without the assignment Hunter must have 
been held to have been the real party in interest. 


Shilling v. Accidental Death Ins. Co., 2 Hwil & N.. 
42: 

In this case the company had issued a policy on the 
life of one J. S. His administratrix suing upon the 
policy, the company set up in defense the plea that 
the insurance had in fact been effected by another for 
his personal benefit, and not for the benefit or account 

' of J.S. This plea was held good, Chief Barron Pol- 
lock saying: “It appears that the policy was not, in 
‘* fact, the policy of the person whose name appears 
‘on the face of it as being the person interested or 

‘* made for his benefit.” 
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Rawls vs. Am. Mutual Life Ins. Co., 27 N. Y., 287: 


Wright, J., says: ‘‘The defendants in form con- 
‘‘ tracted with Fish for an insurance upon his life. 
“* * JF am inclined to regard the insurance as 
‘ effected by the plaintiff on the life of Fish, although 
‘* the policy in form purports to have been procured by 
‘‘ the latter. The plaintiff applied for and obtained it 
‘‘as the creditor of Fish, to protect his interest as 
‘* such creditor in Fish’s life,. He took the initiatory 
‘* steps for procuring the policy; the application stated 
‘at to be for his benefit; he paid the original and ali 
‘* subsequent premiums; 7t was delivered to him, and 
‘“he sues upon it as the party in interest, and as the 
‘only party connected with the policy who could 
‘maintain an action upon it. SO FAR AS THE QUES- 
‘TION OF ITS VALIDITY IS INVOLVED, IT WILL, THERE- 
‘‘ FORE, BE TREATED AS A CONTRACT, IN SUBSTANCE, 
‘* BETWEEN THE PLAINTIFF AND THE DEFENDANTS.” 


The Prince of Wales Ass. Co. vs. Palmer, 25 Beav., 
605: 

In this case the policy ran on the life of Walter 
Palmer issued on 31st January, 1855. On the 13th of 
of February, 1855, Wadlter assigned the policy to his 
brother Welliam. On the 16th of August, 1855, 
Walter died under suspicious circumstances, and an 
inquest being held the coroner’s jury found that W7il- 
iam Palmer, did, feloniously, wilfully and of malice 
aforethought, kill and murder Walter Palmer. 

William was afterward convicted of the murder 
of another person and hanged. He was never tried 
for the alleged murder of his brother. 

The company brought suit to have it declared 
that the policy was fraudulently obtained, and that 
it was void and might be cancelled. The personal 
representative of the assured was made defendant. 
The Master of the Rolls says, p. 607: “Ithink the 
‘“evidence establishes that this was William Pal- 
‘“mer’s policy effected by him as part of a scheme to 
‘‘oet large sums of money from various insurance 


> 
) 


°18 


‘offices. * * * JT think that Walter Palmer 
‘never had any interest in the policy. * * * I 
‘‘am of opinion therefore that the company 7s entt- 
‘< tled to have the policy delivered up to be cancelled, 
‘and to have a declaration that it was obtained by 
fraudulent means or for fraudulent purposes, and 
‘that nothing ts due on it,’ 


Before the rulings of the Jearned Court below on the 
trial of this action, we had supposed that the principles of 
law for which we contend in this point were elementary 
and fundamental. 

See also Bliss on Life Ins., 2 id. $17 and 
notes. 


But again, on the theory even that the policy was in 
form unassignable, the simultaneous execution by Arm- 
strong of an instrument of assignment has an important 
bearing on the question of the character and intent of 
the parties to the original contract. A consideration of 
the cases, cited above, plainly teaches that although the 
policy was on its face a contract between the company 
and Armstrong, yet the facts of the dealings of the par- 
ties would determine the nature of the transaction and the 
relation which the parties bore to one another: and apply- 
ing these principles to the case at bar, we find Hunter to 
be the real principal, even without any assignment. 
And so, although the contract were not assignable in form, 
and the assignment itself as an instrument of transfer 
were valueless, it would still be conclusive as determining 
the character of the original transaction, 


Ford vs. Belmont, 7 Robt., 97, 109: 
‘“Where instruments simultaneously executed, re- 


‘‘Jating to the same subject matter, are for that 


‘*reuson construed together, the general purpose of 
‘* the whole, apparent therefrom, will control the strict 
’** construction or apparent purpose of one.” 
Citing V. Y. Dry Dock Co, v, Stillman, 30 
“a eae 
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— See also 
Hills v. Miller and others, 3 Paige, 254. 
Parks v. Comstock, 59 Barb., 16, 33. 


And again, the method pursued in this case, of a policy 
to Armstrong, with an assignment simultaneously executed 
to Hunter, was in accordance with the invariable rule and 
practice of the company, where the beneficiary was a 
person other than some relative by blood or marriage of 
the person whose life was insured (pp. 49, 50; fols. 143, 
144). 


2) 


| second Point. 


But even if Armstrong be regarded as the principal and 
Hunter only as Armstrong’s agent, then whether or no the as- 
signment could be considered as operative per se, whether 
orno Armstrong in his lifetime parted with whatever 
title to the policy he ever acquired, yet if the contract was 
induced or effected by the fraud of Hunter it was void 
from its tuception ; and Armstrong could in no case have 


acquired any rights under it. 


The evidence of Armstrong’s and Hunter’s acts in the 
obtaining of the policy in suit is full, complete and wholly 
undisputed. There is not a single disputed fact in the 
case. Armstrong’s name was in the policy, but it was 
Hunter who from first to last transacted all the business. 
He was either acting for Armstrong or for himself, and if 
in these negotiations he was simply the representative of 
his principal, Armstrong, then his fraud and his corrupt 
and wicked motives, designs and intents with which and 
by means of which he obtained the issuance of the policy, 
operated to defeat the transaction for the benefit of his 
principal. | 


The rule, the protection of which we claim, is founded 
on sound sense and sound policy. Can it be that there is 
any other safe and proper rule? Confessedly, Hunter, 
when he came to the office of the plaintiff in error to in- 
quire about the rates of insurance, when he requested 
Armstrong to make the application, when he induced him 
to do so, when heafterwards called and directed the policy 
to be issued for ten thousand dollars (¢nstead of twenty-five 
hundred, ashe had given Armstrong to believe would be 
the amount, fols. 118, 145), when he again called and paid 
the premium and took away the policy, had then formed 
the fraudulent and wicked intent to cheat and defraud the 
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company by murdering Armstrong in six weeks’ time 
after the issuing of the policy and claiming the money ; 
and each and all of the steps to the possession of the pol- 
icy were done or procured to be done by Hunter, ‘‘ in pur- 
‘suance and execution of a wicked and fraudulent 
‘scheme and design on his part, which he wholly con- 
‘cealed from the company, to cheat and defraud said 
‘* company by procuring said policy,” &c. (Ans., fol. 57). 

If we cstablish beyond ail possibility of doubt or ques- 
tion the fraud of the agent in making the contract, must 
we bring that fraud home to the knowledge of the prin- 
cipal? 

The rule is clearly otherwise, and most reasonably; @ 
different rule would merely resull in a license for an easy 
method of swindling. 

This is so plain that the Courts have emphatically de- 
clared that whether or no the principals have knowledge 
of the fraud which tainted the contract is wholly imma- 
terial. Jf the contract was induced by the fraud of the 
agent, then, though the innocence and want of knowledge 
of the principal be indisputably and admittedly estab- 
lished, the fraud of the agent will be held to be the fraud 
of the principal. 


Benneit vs. Judson, 21 N. Y., 238. 

* ** There is no evidence that the defendant authorized 
‘‘or knew of the alleged fraud committed by his 
‘agent, Davis, in negotiating the exchange of lands. 
““ Nevertheless he cannot enjoy the fruits of the bar- 
“gain wihout adopling all the instrumentalities em- 
** ployed by the ugent in bringing it to a consum- 
‘* mation.” 


Natl. Life Ins. Co., vs. Minch, 53 N. Y., 144, 149. 


‘‘ If the husband as the agent of the wife, procured 
‘the policy by fraud, she cannot claim the benefit of 
‘it, and be relieved from the consequences of the 
‘* fraudulent means by which it was obtained.” 


Proudfoot vs. Montefiore, L. 2 R. Q. B., 511. 
This is a most interesting and instructive case. The 
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facts were these: The plaintiff in Liverpool em- 
ployed an agent in Smyrna to buy on his account, 
and to ship and consign cargoes to him. The agent 
shipped a cargo and advised plaintiff on the 12th of 
_ January; on the 23d of January the ship sailed, but 
was immediately stranded, and the cargo became a 
total loss; the agent heard of the loss on the 24th, and 
on the 26th. the next post day, he wrote to plaintiff 
announcing the loss, but purposely abstained from 
telegraphing in order that the plaintiff might not be 
prevented from insuring. Held, that the plaintiff 
— could not recover against the underwriters. 

Chief Justice Cockburn distinguishes this case from 
General Interest Ins. Co. vs. Ruggles, 12 Wheaton, 
408; and see also Duer on Ins., Vol. TI., p. 418. 
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Third Point. 


The whole policy and every right and interest under it 
were assignable, 


It will be noticed that this policy (Plaintiff’s Exhibit 
No. 1, fol. 180, p. 66) was what is termed an endowment 
policy. 

It provided for two contingencies. 


first: that the assured should live until the 8th day of 
December, 1897. 


second : that he should die before that time. 


In the former case the amount of the policy became ab- 
solutely payable upon that date to the assured, ‘‘his exe- 
‘* cutors, administrators or assigns” (p. 67). 

In the latter case the stipulation was ‘‘to make said 
‘“payment to his legal representatives within sixty days 
‘* after notice,” &c. 

Now, if this policy ever became operative as a contract 
of the company, it, and every right and interest under, it 
were assigned to Hunter by the assignment executed 
by Armstrong (Deft’s Exh’t A, p. 79), unless the policy 
was non-assigiable, and the fact of such assignment, if 
operative, alone disposes of this case. 


But the learned Court below divided this contract of in- 
surance into two parts, and charged the jury that the 
assignment was operative to entitle Hunter to the money 
if Armstrong lived until December, 1897; but that the as- 
sigument did not affect the right of Armstrong’s personal 
representative, the plaintiff, to claim and take the amount 
of the policy if Armstrong died before that time ; for that 


the words ‘‘ legal representatives” amounted to a designa- 
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tion of a particular class to whom the money should, in 
a certain contingency, be payable, which designation took 
from the assured the power of disposition. 


It is useless to specify in detail the rulings of the Court 
on this subject. They infected the whole case. They 
occur in the first part of the charge (pp. 58 and 59) to every 
proposition in which the plaintiff in error duly excepted 
(p. 61). They also occur in the refusals of the Court to 
charge as requested (1-7, pp. 62, 63). 

We respectfully submit that there zs not, and never was, 
a shadow of authority or a principle of law to support the 
rulings of the Court below on this subject. 

We respectfully, sabmit that these words ‘‘ legal repre- 
sentatives” used in an executory contract, are synon- 
ymous with the words ‘‘executors, administrators or. 
assigns,” and that zvstead of making the policy unassign- 
able, they perforce absolutely fixed its entire assignability; 
and instead of divesting the assured of the power of dispo- 
sition of the policy as a chose in action, they made it his 
absolute property to do with as he would. 


We will not cite authorities to sustain the proposition 
that policies of life insurance, like other ordinary contracts, 
are assignable ; that they are choses in action, and are 
governed by the same principles applicable to other agree- 
ments involving pecuniary obligations. 

See St. John v. Am. Mut. Life Ins. Co., 13 
Fe oe | a 

See also The Am. Law Register, Dec., 18385, 
Vol. 24, p. 753, where the cases are digested. 


Nor will we weary the Court by any review of those 
familiar cases where the law has been beneficently estab- 
lished that where one effects insurance on his own life for 
the benefit of his wife or children he is thereby prevented 
from subsequently altering the course of payment of the 
moneys payable under the policy after his death. 

Those cases have their analogy in the principle of law 
which makes a voluntary settlement for the benefit of 
children irrevocable. | 
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Those cases will probably be cited by the counsel for the 
defendant in error, in support of the rulings of the Court 
below. We will content ourselves with premising that 
they have nothing whatsoever to do with the question in 
dispute. 


We have only to consider the effect of the use of the 
words ‘‘then to make said payment fo his legal represent- 
atives.” | 

The learned Court below says that this was a special 
designation of Armstrong’s administratrix as the particu- 
lar person to whom on his death the money became pay- 
able. The absolute error of which proposition proves 
itself as soon as it is analyzed. 


first.—A decedent’s executor or administrator.as such, 
takes nothing except by virtue of the office; and in his 
official character takes only as the representative of the 
decedent, and for the purpose of administration only ; 
that is, of paying over and distributing among the persons 
entitled thereto,—what? the personal estate of the de- 
cedent. 


second.—-The executor or administrator cannot have 
any other power or function ; he, as such, cannot be en- 
titled to any portion of the personal estate whatsoever, ex- 
cept so much as he is permitted to retain for his services. 


third. —He is the representative of the decedent to carry 
out his wishes in the distribution of his personal property 
as expressed by will, or by the laws of the Commonwealth. 
For such purposes, and with such end, and for such pur- 
pose only, he is the personal representative or legai rep- 
resentative of the decedent. : 


fourth —Only that property properly goes to him which 
belongs absolutely to the decedent ; and, therefore, that 
which is expressed as going to him must have been the ab- 
solute property of the decedent ; and, if so, then the dece- 
dent in his lifetime had full power of disposition over it, 
4 : 
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fifth.—But further, we respectfully submit that the term 
legal representatives is of even wider significance than the 
term personal representatives, which is usually used to 
designate the representatives of a deceased person. As to 
any particular chose in action payable to a man’s legal 
representatives, who are they ¢ The answer is plain. 
Those persons who, in operation of law or in the fulfillment 
of existing obligations, stand in Ueu of the original con- 
tracting party. Can there be any question that a man’s 
assigns are included among those persons? If A has an 
assignable contract with B which he assigns to C in a man- 
ner to bind B, is not C, so far as that contract is concerned, 
the legal representative ot A ¢ 


sicth.—Again, supposing Armstrong not to have as- 
signed this policy, but to have died a natural death within 
the twenty vears, after having left a will désposing of ali 
his personal property, 1s it net a reductio ad absurdum to 
state that this policy would not have been so disposed of ? 
Even the learned Court below must have conceded that. 

But whether it were disposed of or not would simply de- 
pend on whether or no it were part of the testator’s per- 
sonal estate. The executor would surely have been his 
legal representative afier his death. Now, if this money 
were not part of the testator’s personal estate, would the 
executor then have been entitled to the money payable 
under the policy! EKvcept in his capacity of executor, 
to take it as the /egal representative of the decedent and 
to dispose of it according to the directions of the will, he 
could not be entitled to it, and consequently it must be that 
it was part of the personal estate of the testator, the whole 
of wnich was disposed of by the will. 

And yet the learned Court below held that making the 
policy payable to the /egal representatives in the event of 
Armstrong’s death was the designation of a class which 
took from Armstrong the power to divert the fund from 
that particular class; in other words, that the contract 
was with Armstroungs administratriv as a person distinct 
from Armstrong, which, of course, is a legal impossibility. 


The Supreme Court of Massachusetts in the case of 


Wason v. Colburn, 99 Mass., 342, fully sustains our 


argument. 
See also N. Y. Life Ins. Company v. Flack, 3 Md., 
O41, 
1 Bigelow’s Ins. Rep., p. 146, where the head 
note is as follows: 


‘A provision in a life policy that the insurance 
‘* money will be paid to the personal representative of 
‘* the assured, is designed only to apply toa case where 
‘‘ the assured dies without having assigned the policy, 
‘and ts not to be construed as limiting his power 


“ over the same.” 
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Fourth Point. 


If a policy of life insurance once has avalid inception it 
may be assiyned to any one, whether such assignee has 
an insurable ciuterest in the life insured or not. 


In the opinion of the learned Court below on denying 
the motion for a new trial, reported in 20 Blatchford, C. 
CG. R., 493, considerable stress is laid (p. 498) on the fact 
that no debt to Hunter ts proved establishing an insurable 
interest. 

But no-such question Grose Or Was mooted at the trial,and 
the learned Court’s charge (p. 58, fol. 162) is in direct con- 
flict with his views expressed in the reported case. 

‘If Mr. Armstrong lived to that day in December, 1897, 
‘* Mr. Hunter would be entitled to the money.” 


And so, although we cannot think that a determination 
of this point of law is necessary for an adjudication upon 
the rights and liabilities of this company, on this writ of 
error, yet it is well to examine the question, when the law 
will be found to be as stated above. 

[It was proved that Hunter said he was Armstrong’s 
creditor; it was proved that Armstrong said he was mak- 
ing the application for the insurance at the request of 
Hunter to secure him for some money he owed him. 

What the fact of his indebtedness was, was not proven. 


First.— But if the liability of the company is to be de- 
termined from the want of insurable interest in the as- 
signee, the law of the State of New York must govern as 
being the lex loc? contractus. 

The policy was issued in New York, the contract com- 
pleted there by the acceptance of the application, the pre- 
mium and the loss made payable there—the only acts done 
in Pennsylvania were the mere ministerial acts of the 
agent in taking the proposal and delivering the policy. 


a 
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The contract was, therefore, a New York contract, to be 
governed by its laws. 
St. John v. Am. Mut. Life Ins. Co., 2 Duer, 
419. 
The Junction Railroad Co. v. Bank of Ash- 
land, 12 Wall., 226. 


This principle was very ably and fully discussed by 
Judge Clifford in the U. 8. Circuit Court for the Dis- 
trict of Massachusetts, in 

Desmazes v. Mut. Benefit Life Ins. Co., 7 Ins. 
L. J., 926, and 
Shattuck v. Mut. Life Ins..Co., td., 937. 


Seconp.—And we respectfully submit that it is the es- 
tablished and unquestioned law in the State of New York 
that the assignee of a valid policy of insurance takes title 
by virtue of his assignment and need not have or disclose 
any msurable interest. 

St. John v. Amer. Mut. Life Ins. Co., supra, 
Same case affirmed by the Court of Ap- 
peals, 13 N. Y., 31. 

Valton v. Natl. Fund Life Ass. Co., 20 N. 
Y. 32. 


In the latter case the head note isas follows: ‘‘ One 
‘‘ who has a valid hisurance upon his own life may 
‘* dispose of it as he sees fit, and it is immaterial that 
‘‘ the assignee has no interest in the life.” 


Olmstead v. Keyes et al., 85 N. Y., 593: | 

The Court says, p. 598: ‘* Like every other contract 
‘“to pay money, such a policy is a chose in action 
‘* with all the ordinary incidents of every other chose 
‘* inaction. It is abundantly settled in this State, that 
‘one who takes an insurance upon his own life may 
‘‘make the policy payable to any person whom he 
‘‘may name in the policy, and that such person need 
‘‘ have no interest in the life insured; and that if the 
‘* policy be valid in its inception, the party taking it 
‘““may assign it to any other person as_ he 
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could assign any other chose in action, and that the 
policy will continue valid in the hands of the as- 
signee, although he has no interest whatever in the 
life insured.” And page 600: ‘* It follows, there- 
fore, that one may, with the consent of the insurer, 
deal with a valid life policy as he could with any  » 
other chose in action, selling it, assigning it, dispos- 
ing of it, and bequeathing it by will, and it has been 
well said that if he could not do this, life policies 
would be deprived of a large share of their utility | 
‘and value.” 


THirp.—-But it seems that the rule in Pennsylvania is 3 | 
not otherwise. | 
Boud vs. Bunting, 78 Pa. St., 210. 
state of Malone, 9 Ins. L. J., 767. 
Cunningham v. Smith, 70 Pa. St., 450. 
Appeal of Kiliotts Exrrs., 50 Pa. St., 75. 
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Fitth Point. 


The Court erred in rejecting evidence of contemporane- 
ous acts of fraud on the part of Hunter, showing or tend- 
tng to show the formation by him of a wicked and dis- 
honest scheme, of which this swindling of the plaintiff in 
error was only a part. 


The rulings of the learned Court below on this subject 
were so decisively expressed, and so clearly in conflict 
with what we deem to be well established law, that the 
plaintiff in error would, we submit, be entitled to a re- 
versal on this ground alone. 

See pp. 34 and 35, fols. 111, 112, and pp. 51, 
52, 53 and 54. 


And yet sufficient evidence of the contemporaneous acts 
of Hunter crept into the case. to authorize the Court to 
use this language, in deciding the motion for a new trial, 
20 Blatchford, p. 494, ‘‘ From the evidence received and 
‘that offered, 7t 7s to be taken that he died by the hand of 
‘* Hunter, who planned his death before the insurance, in- 
‘* duced him to effect it and make the assignment, paid the 
‘* first and only premium that was paid, and took his life 
“for the purpose of obtaining the inoney on this AND 
‘* OTHER POLICIES.” 


The purpose of the counsel for the defendant upon the 
trial was to show the acts of Hunter 7 procuring the 
policy with guilty and fraudulent tntent : and to show 
that intent, and also to establish, beyond all peradventure 
or question, that it was Hunter and not Armstrong who 
was the person who was effecting the insurance, and who 
Was the real party in interest, it was competent to give 
proof of his and Armstrong’s simultaneous and similar 
dealings with other persons, 
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Cary v. Hotailing, | Hill, 311: 

Judge Cowen says, p. 316, ‘‘On questions of intent 
“ to defraud, other acts similar to the offence charged 
‘* done at or about the same time, or when the same 
‘*motive to offend may reasonably be supposed to 
‘have existed as that which is in issue, are admis- 
‘< sible with a view to the quo animo.” 


— Bottonitey vs. United States, 1 Story, 135: 

Judge Story says, p. 148, ‘* And in all cases where 
‘the guilt of the party depends upon the intent, pur- 
‘* pose or design with which the act is done, or upon 
‘his guilty knowledge thereof, I understand it to be 
** a general rule that collateralfacts may be examined 
‘“into, in which he bore a part, for the purpose of 
‘establishing such guilty intent, design, purpose or 
© knowledge.” 

And see also 
Castle v. Bullard, 23 How., 172, 186. 
Butler v. Watkins, 138 Wall, 456, 464. 
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Sixth Point. 


The Court was bound to give effect to that stipula- 
tion in the policy which coustituted the statements of fact 
in the application for insurance warranties, and which 
rendered the policy void if either of them were in any 
respect untrue ; and the Court erred in vefusing so to do 
( fols. 155-6). And the charge to the jury in respect to 
the character and effect of the answers to Questions 7 and 
8 in the application, and the refusals to charge as request- 
ed concerning the legal effect of the proof on this subject, 
were erroneous. 


The clauses in the policy upon which we rely are as 
follows (pp. 66, 67). 


‘The Mutual Life Insurance Company of New 
‘‘ York in consideration of the application for this 
‘* policy of insurance, which is hereby referred to and 
‘made a part of this contract, and of each of the 
‘‘ statements made therein, which * * * every 
‘*‘ person accepting or acquiring any interest in this 
“contract * * * admits to be material, and war- 

‘‘ rants to be full and true piety 

Then follow the statements of further consideration and 

the undertakings of the company ‘‘ upon the following 


‘* conditions : 


‘‘1.—If any statement made in the application for 
‘‘ the policy be in any respect untrue, the considera- 
‘ tion of this contract shall be deemed to have failed 
‘‘and the company shall be without liability under 


‘‘<n.” Se. 
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Questions and answers 7 and 8 in the application were 
as follows: ' 


“*Q. 7. Is your life now insured in any other com- 
‘pany? If yes, give the name of each company and 
the amount in each. A. Provident, $2,500; Man- 
‘*hattan, $2,500. 
‘““Q. 8. Have you made any proposal or opened a 
‘negotiation with any person for insurance upon 
“ your life in any company, upon which a policy has 
‘“not yet been issued¢ Lf so, give the name of each 
“company and the amount proposed in each. A. 
eget, | Fis 
We confidently submit that wuder the proofs it was im- 
possible that both of these answers were true. 


The application to the Manhattan (Exhibit D, p. 79), 
was made on the 3d of December. It was for six thou- 
sand dollars although the amount of it was never men- 
tioned to Armstrong (tesiv. of Walter, fol. 114). Thére 
was no other imsurance on. Armstrong’s life in the Man- 
hattan Company but this. The policy itself (Exhibit E, 
page 85) was dated on the 5th and delivered to Hunter on 
the sth of December, who then paid the first premium. 

The application to the Provident (Exhibit F, p. 87), was 
also made on the 38d of December; and it was for ten 
thousand dollars, although Armstrong was not asked for 
what amount he would have the policy (as the negotia- 
tions were with Hunter, and Armstrong did state to the 
insurance agent, on being told the amount, that it was ex- 
cessive, and that, 82,500 was enough, p. 38, testy. Ash- 
brook, fol. 11s). The policy itself (Exhibit No. 1, page 
77) was dated on the 4th of December, and delivered to 
Hunter on the 6th, who then paid the premium (fol. 141). 


These are the admitted and undisputed facts, and no 
amount of juggling with them can imake them fit the 
answers to Questions 7 and 8, supra, so as to make such 
answers true, and the Court was therefore bound to direct 
a verdict for the defendant below, 


i 
a 4 
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(1.) Admit that Armstrong thought that he was apply- 


ing for insurance of $2,500, in each of these two compan- 
ies, yet the undisputed evidence of each company’s repre- 
sentative is that the company dealt with Hunter and took 
its orders as to the amount of insurance from him only, 
and am neither case ever contemplated any other insurance ; 
and as to’ the Manhattan it is proved that they never 
had any other insurance on Armstrong’s life. (Testy. Hal- 
fol, 110.) Nor is any other insurance on his life in the 
Provident shown or suggested. 

(2.) It is further established that at the time Armstrong 
made and signed this application to the plaintiff in error, 
the applications to the other two companies had been com- 
pleted by the statement of the amounts of $10,000 in the 
Provident (fol. 228, and Testy. of Joseph Ashbrook, fol. 
118), and of $6,000 in the Manhattan (fol. 213, and Testy. 
of Walter, fol. 112 and fol. 114. ‘‘ I did not mention to 
‘““Mr. Armstrong the amount of this insurance in the 
Manhattan Life” and Testy. of Carr fol. 115). 

(3.) It is further established that at the time Armstrong 
made this application to the Mutual Life, the plaintiffé in 
error, the Provident policy was written in form as it was 
subsequently delivered ; and that the application to the 
Manhattan had been forwarded to the home office of that 
company in New York, and that its policy, which bears 
date on the same day (the 5th), had probably been then 
written in accordance with the application. (As to Provi- 
dent fol. 119: as to Manhattan fol. 115, and fols. 109, 110.) 

(4.) And so if the applications as subsequently accepted 
by the companies previous fo the actual delivery of the 
policies, and evidenced by their written policies, could be 
considered to beat that time their respective contracts of 
msurance, even then unquestionably Armstrong's answer 
of the amounts of fisurance tn each was false. 

(5.) But in fact it is clearly and affirmatively established 
that on this day (the 5th) the policies of neither the Provi. 
dent nor the Manhattan had been delivered nor the first 
premium paid; and it follows as matter of law that Arm- 
strong was then insured in neither company for any 
amount whatsoever. ‘! 

The policy of the Provident was delivered on the 6th 
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and the premium then paid (Testy. Joseph Ashbrook, fols. 
120, 154; Testy. Ed. G. Ashbrook, fol. 141.) The policy | 
of the Manhattan was delivered on the Sth, and the prem- | 
zum then paid (Testy Walter. fols. 113, 114, Exhibit C, | 
fol. 211, and Testy. Halsey, fol. 110); and it also therefore 


necessarily. follows that his answer to question 8 was false. <{ 
| 


First._-The contract of insurance it neither the Man- 
hattan nor the Provident was complete until the actual 
delivery of the policy and the payment of the first premium. 

Unquestionably the authorities on this point are seem- 
ingly conflicting or confusing, and yet we think that by é 
careful examination it will be found that in most cases 
where a contrary doctrine is apparently maintained some 
special circumstances peculiar to the case under considera- 
tion have determined the decision of the Court. 

The general principle, that a contract is not operative 
until delivery, has never been questioned; although the 
Courts have found parol agreements in insurance cases, 
and have construed less than the formal act to amount to 


a delivery. 
(a.) The law on the subject we submit, in the absence 
of special circumstances, remains as we have stated it 
above. | 
Real Estate Mut. Fire Ins. Co. vs. Roessle, 1 Gray, ¢ 


336. The Court says: 

“The proceedings on the part of the defendant 

were merely the initiatory steps to acontract. The 

‘** plaintiffs, pursuant to the defendant’s request. had : 
‘* prepared certain policies of insurance which would 

‘take effect as contracts on being delivered to the 

‘* defendant but not before.” 


es 


Hoyt vs. The Mut. Ben. Life Ins. Co., 98 Mass. 
539. The Court says, p. 543 : 


‘It does not appear to have been understood or in- 
** tended by the parties that the contract of msurance 
‘should be effected otherwise than by the receipt of 
‘the premium and delivery of the policy,’ and holds 
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that, the policy never in fact having been delivered, 
no contract of insurance was made. 


Markey vs. Mut. Ben. Ins. Co., 118 Mass., 178, 194. 

PS Where itis shown that the only form of contract 
‘“* of nsurance, contemplated by the parties was by a 
** nolicy issued by the Company upon the written ap- 
plication of the insured. and there is no evidence 
‘whatever that the Company intended or was under- 
‘* stood by the imsured or the plaintiff to intend to 
‘“make a contract of tusurance in any other form, 
‘and the policy was not, im fact, delivered, the con- 
‘* tract of insurance was not completed.” 

See also the same case 103, Mass. 78. 


Meyers VS. The Lin. A London dad: Globe Ins. C'o., 


121 Mass., 338. 


Judge Endicott says: ‘‘The plaintiff does not seek 
‘to recover on the policy; and the evidence intro- 
‘duced by him fails to show any oral contract to in- 
“sure on March 10, or the issue of anv certificate 
‘binding the company during correspondence. The 
‘insurance contemplated by the parties was by a 
‘“policy to be issued by the defendant, and to be 
‘““delivered to the piatntiff upon payment of the pre- 
‘“mium. Such a policy was issued and the defend- 
‘‘ant’s agent notified the plaintiff that he had it. It 
‘‘remained in the agent’s hands * * * until a 
‘‘few days before the fire, when it was cancelled for 
‘non-payment of the premium. The presiding judge 


“correctly ruled that the action could not be main- 


‘* tained.” 


Heiman vs. The Phanixe Mut. Life Ins. Co., 17 
Minn., 153. 

W here independent of the policy there is nothing to 
show any application for life insurance, or any agree- 
ment of insurance, the presumption is that, while 
there were negotiations, there was no contract and 


no purpose to contract otherwise ‘than by a policy 
made and delivered Mpou simultaneous payment of 
the premium. And see May on Insurance, 2d Ed1- 
tion, p. 56, § 56. 


(b.) It is a familiar principle of the law of contracts that 
where parties enter into negotiations and correspond- 
ence looking to the subsequent entering into by them 
of a contract by writlen agreement, and this written 
agreement fails to be subsequently entered into, the 
preceding negotiations or correspondence will not be 
construed to amount to an agreement. 


Ridgway vs. Wharton, 6H. lL. Cs., 238, 268. 


‘The question then, always is whether the parties 
‘meant to embody the contract made by parol in 
‘writing, if they do, unothing binds them until it cs 
“written. If they enter into acontract with the view 
“toa written agreement, nothing will bind them but 
a written agreement, and that quite independent of 
‘the question of the Statute of Frauds,-applying to 
all agreements. And the plaintiff will be always 
‘nonruited if it appears that the parties were treat- 
‘ing upon terms,and that they meant to embody those 
terms in writing.” 


See also the ease of Lymanvs. Robinson, 14 Allen, 
242, 254, where the preceding case is cited with ap- 
proval, and the Court savs: 

The circumstance that the parties had intended ¥ 
“a subsequent agreement to be made, ts strong evi- 
‘dence to show that they did not intend the pre- 
“avous negotiations to amount to an agreement.” 


..) But if these negotiations preceding the issuing of 
the Manhattan and Provident policies could in any 
case be construed to amount to an agreement of in- 
surance, before the issuance of the policies themselves, 
the fact that the terms of the insurance were differ- 
ently understood by Armstrong and these companies, 


~ 
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would in itself prevent such contract of imsurance 
trom taking effect in behalf of either party. 


Where there is a misunderstanding as to the terms 
of a contract neither party is lable in law or in equity. 
Baldwin vs. Middleburger, 2 Hall, 176. 


Cole vs. Bowne, 10 Paige, 526. 


Utley vs. Donaldson, 94 ©. S., 29, p. 47. 


‘Where there is a misunderstanding as to anything 
‘““material, the requisite mutuality of assent tosuch 
‘thing is wanting; consequently the supposed con- 
“tract does not exist, and neither party is bound. In 
‘“view of the law in such case, there has been only a 
& ‘‘negotiation, resulting in a failure to agree. What 
: ‘*has occurred Is as if it were not.” 


(d.) Now there can be no question in this case that the 

Provident and Manhattan Companies each understood 
; the amount of insurance applied for, and upon which 
they were to write policies at ten thousand and six 
thousand dollars respectively; and from the evidence 
of this Mutual application, either Armstrong stated 
the amount of the policies at 82,500 in each, knowing 
such statement to be false, ov else he misunderstood 
the amount which the Manhattan and Provident Com- 
panies respectively had then undertaken to insure him 
in. 

Either horn of this dilemma defeats all recovery 
upon the policy in suit. 

(e.) Again, as to the Manhattan Company, it was 
specially agreed in writing by Armstrong on signing 
the application to fhat company (see page 82), as 
follows : 

‘* And I hereby agree that the insurance hereby pro- 
‘* nosed shall not be binding upon said company until : 
‘the amount of premium, as stated therein, shall be 


‘received by said company,” He. 


Second.—The law is well settled that the Courts will 
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give absolute effect to the stipulations of a policy such as 
the one under consideration, whether the same appear to 
be material to the risk or no, and whether the truth or 
falsity of the statement was known to the applicant for 
surance or not. | | 

Armstrong was undoubtedly misled, but that fact tended 
to mislead the compamies. 
~ Can we doubt that if he could have truly answered the 
questions thus, “*T have applications pending in the Man- 
hattan for 86,000 and in the Provident for $10,000,” that 
the agents of the plaintiff in error would have noticed the 
inconsistency between Hunter’s and his other statements, 
and this written answer in the application, and would 
have then consulted with the other companies, and that 
Hunter's fraud would have then been exposed? 

It will be noticed that to neither the Manhattan nor the 
| Provident had any statement been made of the application 
to the other. (Application to Manhattan, p. 81, Nos. 27, 
8; Application to Provident, p. 90, No. 20.) By Arm- 
strong’s untruthful answers in the application to the 
Mutual, Hunter’s scheme of fraud was perfected. 

The doctrine here invoked is so well settled that it is 
hardly necessary to cite authorities on the subject; we 
will. however, call the attention of the Court to the lan- 
euage of Mr. Justice Hunt in Jeffries vs. Life Ins. Co., 22 
Wallace, 53: | 


“The proposition at the foundation of this point is 
‘this, that the statements and declarations made in 
‘the policy shall be true. 

‘ This stipulation is not expressed to be made as to 
‘important or material statements only, or to those 
** supposed to be material, but as to all statements. 
‘The statements need not be representations even, if 
‘this term conveys an idea of an affirmation having 
‘any technical character. Statements and declara- 
‘tions is the expression ; what the applicant states 
and what the applicant declares. Nothing can be 

‘more sinple. If he makes any statement in the 
“Sapplication it must be true. If he makes any de- 
‘claration in the application it must be true. A 


° 
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“* faithful performance of this agreement is made an 
‘‘ express condition to the existence of a liability on 
** the part of the company.” 

This positive declaration of the law is affirmed and 
reiterated in Avina Life Ins. Co. vs. France et al., 91 
U.S., 510, where the Court further says: 

‘““This decision is so recent, and so precise in its 
‘‘ application, that it is not necessary to go back of it. 
‘Tt is only necessary to reiterate that all the state- 
‘* ments contained in the proposal must be true; that 
‘‘ the materiality of such statements is removed from 
‘‘ the consideration of a Court or jury by the agree- 
“ment of the parties that such statements are ab- 
‘* solutely true, and that, if untrue in any respect, the 
‘< nolicy shall be void.” | | 
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seventh Point. 


The judqment entered on the verdict should be reversed 
and (l Wedel friaf ordered. 3 


EVARTS, SOUTHMAYD & CHOATE. 
Defendant’s Attorneys. 


JoserpH H. (CHOATE, 
| (of Counsel 
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Supreme Court 


OF THE UNITED STATES. 


THe MurvuaL Lire INSURANCE COMPANY. 
Plaintiff in Error, 


Brief for De- 
fendant. in 
| Error. 


‘ 
' 
; 


against 


JULIA ARMSTRONG, as Administratrix, «c., 
of Joon M. ARMSTRONG, deceased, 
Defendantin Error. | 


Statement of the Case. 


The statement of the evidence in the brief for plaintiff in 
error is controverted as follows : 

There was no evidence that Hunter ** persuaded Arm- 
strong to make application for” the policy in suit. * Arm- 
strong’s conduct throughout was that of an ordinary appli- 
cant, who signed his own application for a policy and 
appointed the beneficiaries thereunder. Hunter neither 
asked, nor by the nature of the transaction, could have re- 
ceived any interest in the policy other than one subordinate, 
both in time and origin, to the interest first vested in Arm- 
str ng and his appointees. 

It is erroneously stated by plaintiff in error that Arm- 
strong, at the time of signing the application, ‘‘ executed 
in duplicate an assignment of the policy.” Whether such 
assignment was executed, or authorized or sanctioned by 
Armstrong: whether it was delivered; whether, if de- 
livered, it was not void for fraud, were all questions sub- 


2 
mitted to the jury upon evidence which will hereafter be 
Specifically detailed and shown to be sufficient to support. 
the verdict. Plaintiff in error inaccurately states that the 
policy was delivered to Hunter’s lawyer. Lambert swears 
to delivery (p. 43, fol. 181); but Daniels, the lawyer, to 
whom Lambert claims to have made the delivery, being 
called by plaintiff in error. specifically contradicts the 
statement of Lambert (p. 49, fol. 142). Other facts of sig- 
nificance upon this hearing will best appear in the course 
of argument. ; 


Points for Defendant in Error. 


| First. 


Neither the assignment “ Exhibit A ” (p. 79, 
f. 210) nor its duplicate “ Exhibit G” (p. 77, f. 
304) was the act of Armstrong. 

‘Proof, sufficient to sustain a finding, was 
submitted to the jury that he never execut- 
ed either paper, never authorized their 
execution, and never made or sanctioned 
any delivery of either paper ; that whether 
he gave any authority for the delivery or 
not, no delivery was made; and that any 
delivery, if made, was void for fraud. 


I.At the time of signing his application for the policy 
in suit, Armstrong dealt in private (p.: 41, f. 125) with 


Vanuxem, one of the agents for plaintiff in error, who died 
before the trial (p. 40, f. 122). 

The record is silent as to any conversation between him 
and Armstrong. 


The witness Lambert swears that after Armstrong's de- 
parture he found the application and two blank forms of 
assignment bearing the name of Armstrong in the same 
handwriting (p. 41, f. 125). The two forms of assign- 
ment bore the signature of Vannxem as witness, and were 
left blank as to the number of the policy, the name of the 
proposed USSIGHEE, the residence of the proposed assignee 
and the day of the date (p. 41, f. 125). 


Lambert further says that in both forms of assignment, 
the 7 nan ber of lhe policy, the name Benjamin Hlunter in 
the space for the assignee, and the day of the date are in 
his (Lambert's) handwriting (p. 41, f. 126). This date was 
December Sth, and Lambert swears that the policy itself 
was not delivered to anybody earlier than December 12th 
(p. 49 ft. 3377). 


The witness left it not only possible, but plausible, that 
the papers were completed in violation of Armstrong's in- 
structions, if any were given. Clearly no evidence in the 
ease forbade the jury to find that the instruments were 
completed after the withdrawal of any instructions which 
Armstrong had given with regard to their completion. 


Lambert received neither instructions nor permission 


* 


from Armstrong to build up over the latter's alleged signa- 


ture an assignment which the event has shown to be im- 
portant and solemn. He received no directions to deliver 
such assignment. He proves no communication from Van- 
uxem as to the disposition of the papers, and for aught 
that plaintiff in error proves, if authority were given by 
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Ariustrong it was for delivery to a person other than Hun- 
ter or for delivery upon. conditions which were not com- 
plied with. One of these two papers was attached to the 
application, and remained in the hands of plaintiff in 
error until the present time (p. 42, f. 127). No delivery 
of that instrument is claimed. The other was produced 
upon the trial by defendant in error (p. 32, f. 106), whose 
position as administratrix of the supposed grantor forbade 
the theory of delivery by him. No proof whatever being 
given of the delivery of either paper, both were offered in 
evidence, and were met with the following objections and 


rulings : 


‘Counsel for the plaintiff objects to the admission of the 
‘two papers offered, on the ground that they are imma- 
‘terial, irrelevant and incompetent; that their execution 
‘Sis not proved; that the papers bear intrinsic marks of 
‘invalidity, and of the lack of execution and delivery ; 
‘* that they show spoliation and alteration of their terms 
‘“ since the day they appear to have been signed ; and 
‘that they were induced by fraud practised upon Arms- 
** strong by Hunter if they were executed. | 


‘Objection overruled, and the papers are received in 
‘* evidence as a part of the transaction according to their 
“* legal effect, and read in evidence.’’ : 


This Court will readily see that the only conceivable 
motive for the introduction into this bill of exceptions by 
the Court below of these objections and ruling, is to certify 
that. the questions of fact insisted upon by the objections 
were recognized in the ruling and reserved for the Jury. 
The issues clearly defined by the objections above quoted 
were not only of legal necessity before the Jury and must 
be assumed to have passed under their consideration, but 
the record demonstrates that they were expressly com 
mitted to the jury. 


* 
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Among the fragments of the charge contained in the 
record is the following: ‘* In this trial the facts in issue 
‘* are to be passed upon by the jury. I expect you to do 
your jury (s/¢) as jurors in passing upon such facts (p. 58, 
f. 161). 


And the record after presenting the portion of the 
charge which met with exception proceeds:  ‘* The Court 
‘* charged the jury as to all other features of the (case) 
** fully. and in such manner that no exception was taken 
‘* thereto *’ (p. 61, f. 168). 


The Court will also observe that the plaintiff in error by 
its 14th and 15th requests to charge (page 64, f. 174), re- 
cognized and confessed that the authority of Lambert to 
fill blanks in the assignment was an element of the delib- 
erations of the jury. 


I].—Again, even though there was evidence which con- 
strained the jury to find that the completion of the paper, 
and its delivery were authorized by Armstrong, this ver- 
dict must be assumed to embrace in its general finding a 
conclusion upon conflicting evidence that no delivery, in 
fact, was made. | 


The only oral testimony as to delivery was given by thie 
witnesses Lambert and Daniels, both called by plaintiff in 
error. Lambert's testimony was that at the request of 
Hunter he handed the assignment’ to Hunter's 


lawyer, (page 43, f. 180-131); but Daniels, iden- 


tified by Lambert as the lawyer, to whom he claims 
to have made the delivery, by his testimony in- 
troduced into the case of the plaintiff in error, circumstan- 


tially denies any delivery whatever to him (p. 49, f. 142). 
No attempt to prove a delivery to any person other than 
Daniels was made. 


The assignment itself was upon the trial produced from 
the possession of the defendant in ‘Error (p. 32, f. 106) 
An Appellate Court will not reverse the judgment which 
rests on a finding upon such evidence that the delivery 


wis not shown. 


In addition to the consideration already adduced to show 
that the jury passed upon Armstrong’s relation to this 
assignment and its delivery, the 15th request to charge of 
plaintiff in error and the Court's disposition thereof may 
be quoted as conclusive upon the point. 


“df the jury find that Armstrong intended that the as- 
‘ signment with the blanks filled as they were filled should 
‘be delivered by the agents of the Company with the 
* poliey to Hunter, they had authority to make such de- 


** livery.’ 


* The Court refuses so to charge, except as already 


charged (p. 64, fT. 174). ; 


l1i.—But could the jury have found that the comple- 
tion of the paper and its delivery were authorized by Arm- 
strong, they must have found that the paper, though de- 
livered, was induced by fraud, practiced upon Armstrong 


by Hunter. 


The plaintiff in error by its several answers, offers to 
prove, reqtiests to charge, and present argument, makes 
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manifold assertions that from the issuing of this policy to 
the death of Armstrong, Hunter maintained the corrupt 
and fraudulent intent to secure the ownership of the policy, 
to murder Armstrong and collect the fruits of the insur- 
ance. The consummation of this scheme was manifestly 
impossible without the possession of an assignment from 
Armstrong of the policy. 


An assignment obtained for the purpose of murder, and 
solely induced by the concealment of such purpose must he 
void for fraud. It will hardly be denied that the assign- 
ment was so induced, for the disclosure of the purpose 
would surely have arrested any delivery or permission for 
delivery on the part of Armstrong. 


The allegations of fraud made by the Company cannot 
taint the policy, for that was a contract with Armstrong, 
whose innocence of a fraud upon the Company, which in- 
volved his own life, may well be conceded; and is not denied 
but these allegations, though useless to invalidate thie 


policy, may well serve some useful purpose in this cause, 


for they unquestionably worked the avoidance of any exe- 
cuted assignment by Armstrong, upon the very ground 
which the attack upon the policy lacks, viz: fraud by a 
party toa contract by which that contract was induced. 


The plaintiff in error cannot retract nor minify its own 
statements of fraud conceived and executed by Hunter 
and cannot complain that defendant in error, though not 
admitting the truth of these statements, seeks to apply 
them to the destruction of the assignment. 


Either the statements of the answers in the case are true 
oruntrue. If untrue the policy is valid in any hands asa 
contraet free from fraud. If true, no assignment by Arm- 
strong to Hunter could be valid. 


Second. 
(fn answer lo First Point of Plaintiff in error), 


The proposition that the policy in suit 
was a contract between Hunter and the 
Company, and, as such, was void for Hun- 
ter’s fraud, will not be entertained by this 
Court, since the verdict of the Jury has al- 
ready been shown toembrace a finding that 
Hunter never took any relation whatever 
to the contract of insurance. 


[.--In the face of such verdict, inquiry as to Hunter's 
conduct, intentions and transactions is manifestly immate- 
rial for they cannot affeet the poliey if it be held that they 
did not ring him into relation therewith. 


l1.—But even upon the theory of a delivered assign- 
ment, the pretense that the contract was with Hunter of- 
fends the plainest principles. 

The contract was in writing. By its terms it consisted of 
both the application and the policy. (Page 66, f. 180.) 

The appleation was signed by Armstrong and not by 
Hunter. Init Armstrong designated his own heirs and as- 
signs as the proposed beneficiaries. At the foot thereof 
he signed a declaration which, by the express printed 
terms of the applieation the plaintiff in error required 
to be  sioned by the person in whose Sfaror i pol- 
icy is applied for and by the person whose life is proposed 
for insurance.” The policy in its express terms is a 
‘ promise to pay to John M. Armstrong, his executors, ad- 
ministrators or assigns’ in one event, and inevent of death 


— 
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to his ‘‘legal representatives”’ (page 66, f. 180.) It recites as 
consideration therefor, Armstrong's own application and 
the statements therein contained. It describes Arm- 
strong’s statements in the application as ‘‘the only state- 
ments upon which this contract is made.’ It is issued 
upon the condition that ‘* the contract between the parties 
‘‘ hereto is completely set forth in this policy and the ap- 
‘* plication therefor taken together, and none of its. terms 
can be modified * * * * except by an agreement in 
writing. (Page 67, f. 180.) . , 

It is endorsed by plaintiff in error ‘‘ Endowment Insur- 
ance upon the life of John M. Armstrong (1 favor of him- 
self. (Page 70, f. 183.) Hunter is not named or referred to 
in the policy; nor is there any expression suggesting his — 
relation thereto. 

These facts present a contract, plain and unambiguous 
as tothe identity of the parties thereto. 

Armstrong and the company are demonstrated, in every 
expression, to be the sole contracting parties. 

No suggestion to the contrary appears. 

Extrinsic evidence cannot be allowed to vary these clear 
and well defined stipulations. Were this rule of construc- 
tion doubtful, it would be gratifving to observe that the 
Mutual Life Insurance Company has set its seal upon an 
elementary doctrine of the law by embodying in the policy 
under examination an express condition that the contract 
between the parties thereto was completely set forth there- 
in and could not be moditied by parole. 


[1].—The authorities cited to sustain the contention that 
the contract was with Hunter, notwithstanding the terms of 
the instrament, are singularly distinet from the case at bar. 
The two English cases quoted arose under and obviously 
proceeded upon the Statute 14, Geo. Lil, known in England 
as the Gambling Act, which, in its material provisions, is 


as follows: 
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‘*Whereas it hath been found by experience that the 
making insurance on lives or other events wherein the 
assured shall have no interest hath induced a mischievous 


kind of gambling * * * be it enacted, &c., that no in- 
surance shall be made * * *_ on the life or lives of any 
person or persons * * * whereinthe person or persons 


for whose use, benefit, or on whose account such policy or 
policies-shall be made shall have no interest, or by way of 
gaming or wagering.” 


Kivery assurance made contrary to the true intent and 
meaning thereof is declared void, and it is enacted that *‘it 
‘*shall not be lawful to make any policy or policies on the 
‘‘life or lives of any person or persons * * * without 
‘inserting In such policy or policies the person or persons 
‘“name or names interested therein, or for whose use, 
‘benefit, or on whose account such policy is so made or 
‘*underwrote.”’ | 


The defenees available under this enactment and which 
Were applied in the two cases referred to were : 


Ist. That a policy upon a life, in which the person for 
whose use or benefit, or on whose account it was made had 
no interest, was void. 

2d. ‘That any policy in which the name of the person in- 
terested in the life insured was not inserted was unlawful. 


Neither the statute nor the decisions have any signifi- 
cance in a State to which the statute itself is a stranger: 
and itis apparent that the two decisions aforesaid intro- 
dueed no change in the fundamental law for the construc- 
tion of contracts, but were applications of the peculiar de- 
fences bestowed by the English statute. 

The case of Rawls v7. Am. Mut. Life Ins, Co. (27 N. Y., 
287), will be found not to have changed the funda- 
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mental canon forbidding the variation of express written 
instruments. In that case the promise of the policy ran to 
Fish, the applicant for msurance, but was an undertaking 
to pay in the event of death fo the plaintiff Rawls. Tt will 
thus be seen to have been a promise of which Fish could 
not avail himself, while the intention was clearly to make 
provision for Rawls. 


Under the case of Lawrence against Fox (20 N. Y., p. 
268), this promise of Fish for the benefit of Rawls 
would be enforceable by Rawls. And whatever may be 
said in this Court of the soundness of the case of Lawrence 
r. Fox, it was law in New York when the Rawls ease was 
decided and controlled it absolutely. Indeed, when it is ob- 
served that unless Rawls could enforce the contract, the 
promise failed for lack of a promisee, the judicial duty to 
preserve the contract was plain. All that was involved in 
the decision was the construction of the contract according 
to its manifest intention. 


The fallacy of the position assumed by the plaintiff in 
error is practically coneeded in the declaration ‘* that 
although the policy was on its face a contract betiveen the 
Company and Armstrong,” yet the faets would impose 
another and distinet contract. 


[V—It is sought to maintain this pretence by resort to 
the familiar authorities which construe together Instruments 
simultaneously executed. 

In none of these cases was it sought to affect the terms of 
any contract by the construction with it of another, unless 
both were between the same parties. Indeed, careful re- 
search fails to discover any case where such an attempt has 
been made. The rule is invariable that the instruments to 
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be construed together must be (1) simultaneouslyexecuted ; 
(2) refer.to the same subject matter; and (3) be between 
the same parties. 


If this element of the identity of parties is generally as- 
sumed and not recited in judicial discussions it is for the 
manifest reason that until this argument no attempt was 
ever made to merge contracts, the parties to which were 
not common. | 

In this case a contract appears which is justly described 
inthe opposing brief as ‘ta policy which was on its face a 
contract between the Company and Armstrong.’ 

When it is sought to turn this contract found by the jury 
to have been delivered. for the benefit of Armstrong’s ap- 
pointeés therein named into a contract with Hunter, be- 
cause Armstrong is claimed to have made assignment there- 
of to Hunter, the importance and propriety of the rule re- 
quiring that the papers to be construed together should be 
joined in by the same parties is well illustrated. The theory 
of the rule is that the several contracts of even date pre- 
sent the intention of the parties to each. Obviously the in- 
tention of each contract so far as consistent must be pre- 
served in the result. 

The assignment by Armstrong could have no force save 
by virtue of an antecedent delivery of the policy, for no 
assigument could be effective until the subject of assign- 
ment had existence. ‘The preparation of the assignment it- 
self manifested the intent that the policy should be initially 
a contract between Armstrong and the Company, for, other- 
wise, there could be nothing on which the assignment 
could operate. The very means by which the endeavor is 
made to change the express terms of the policy forbids its 
success. 
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Third. 
(/n answer to Second Point of plaintiff in error). 


In its second point plaintiff in error seeks 
to avoid the policy by imputing Hunter's 
fraud to Armstrong upon the theory that 
Hunter was Armstrong's agent. This at- 
tempt to exalt the victim of a murder to the 
position of constructively plotting his own 
death is neither justified by any principle 
of law nor the pleadings or the evidence in 
this case. 


I.—F rand is an affirmative defence, whether personal or 
imputable. 


N. Y. Code of Civil Procedure, Sec. 580. 


The answer alleges no frand whatever on the part of 
Armstrong. 


II.—The evidence of Lambert, the witness for plaintiff 
in error, makes it clear that Hunter was acting for himself 
alone, and in bringing Armstrong and the Company to the 
point of a contract was as much a broker for the Company 
as for the assured (p. 40, f. 123; p. 44, f. 133). 


IiI.—But by no principle of law could Hunter’s agency, 
if it existed, have survived the point where the parties to 
the contract were brought into personal dealing. 
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Fourth. 
(fun answer to Third Point of plaintiff in error). 


The assignability ofa policy is an empty 
question where the jury has found, as we eer 


have in detail argued in the First Point 
(supra), that no assignment of the policy 


in suit was made. 


4 
Fifth. 

(fn answer lo Third Point of plaintiff in erroys. ) 

Doubtless.policies of life insurance are assignable.  <As- 
signment of the policy in suit was not impossible, unlaw- 
ful or void; but no assignment by Armstrong 
econld convey the interest vested in his” legal 
representatives and now sought to be — enforced. 
He who owns a right in vetion can assign it. Yet the 
opposing effort is to deduee from this rule that an insur- 
ance, because it is assignable,can be transferred by one who 
does not own it. ‘The power of Armstrong toassign //s jn- : 
lerest in the poliey is coneeded, bnt was the promise of the 
Company to pay, in the event of death, any part of this 


interest ¢ | 

Plaintiff in error recognizes the pivot of this question by 
its labored effort to demonstrite that the provision for pay- 
ment in the event of death, was a part of the estate of Arin- 
sfrouvg during lifetime. 3 

Rights not in Armstrong were as much beyond his dis- 
position as that of the veriest stranger. 

We respectfully submit as the result of the authorities ~ 
that the poliey in question, so far as it contained assurance 
in the event of death, was an /rrecocable settlement.. The 
insurance when proposed was subject to Armstrong's 


complete right of disposition, and he could have preserved 


; 
‘ 
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the right of assignment. But when he directed its pay- 
ment to his ** legal representatives,’’ he exhausted this 
right and parted with that which until then had been in 
his control. How many times must he be permitted to part 
with it to satisfy his right of disposition ? 

Plaintiff in error recognizes no escape, save to contend 
that as the representative ordinarily takes nothing except 
the personal estate of his decedent, Armstrong’s settle- 
ment on his representative made the assurance his during 
his life. : | 

The c'reuity of this argument appears in the following 
quotation from the opposing brief 


‘That which is expressed as going to him (the represen- 
‘* tative), must have been the absolute property of the de- 
** cedent, and, if so, then the decedent in his lifetime had 
‘* full power of disposition over it.’’ 

Well, it may be cautiously admitted, that if that which 
went to the one was really ‘fhe absolute property’? 
of the other, then that other, if his property was sufficient- 
ly absolute, must have had a power of disposition over it, 
at least to the extent to which his property was * absu- 
lute.” 


Against this it need only be shown to be legally possible 
for a representative to be vested with rights which were 
not a part of his intestate’s estate, and this is shown both 
by reason and authority. 

In many states the Statute gives to him a right of ac ction 
against one who causes the death of his decedent. That 
right never inhered in the deceased, forit did not exist un- 
til he ceased to exist. Where one dies holding in trust the 
property of others by virtue ofjhis office as executor, his 
representative is legally vested with the same until his de- 
cedent’s successor is appointed, 

Many illustrations occur that though the ordinary power 
of the representative does not extend beyond the estate of 
his decedent, no convulsion of legal proprieties would fol- 
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low his peaceful acquisition of rights which did not pro- 
ceed from the deceased. ) 


Among the citations in the opposing brief is Wason 
against Colburn (99 Mass. 342). The policy was an endow- 
ment payable to the insured, or in the event of death, to 
his ‘‘heirs or representatives.” The Court held that the 
policy was in the control of the insured only as fo its en- 
dowment feature, and the plaintiff in error would seem to 
appropriate this as a favorable anthority, though the Court 
obviously referred to his control of the endowment only to 
introduce and contrast his relation to the death claim. 

They said that “f the poliey was pr/mari/y intended to be 
‘*for the benefit of the assured himself, being an endow- 
“ment policy tor the period of ten vears. In case of his 
‘decease within that period, it was made by its terms pay- 
“Sabie to his heirs or representatives ‘ ™ ¥ 
‘Upon his death intestate, within the ten vears, his admin- 
‘istrator, or his personal representative become entitled by 
well settled principles of law to collect the amount due, 
“and hold it as part of the estate of the intestate.” 


o 
? 


ln New York Life Insurance Company es. Flack, (3 Md. 
341). cited by plaintiff in error, the faets appear in the 
opinion as follows: 

* Although if be true that there is a provision in the 
* policy binding the company to pay the legal representa- 
tives of the insured, vet this obligation must be taken 
“Fn connection with other portions of the same instrument, 
‘otherwise the true meaning of (he whole would not be as- 
* certained. The contract is with the ** assured, his exec- 


° 
~~ 


‘utors, administrators and assigns,” andat the bottom of 
‘the policy are the worts: ‘N. B.—If assigned, notice to 
‘* be given the company. ; 

“Taking into consideration (he: whole instrument our 
‘‘opinion is that the provision to pay to the legal represen- 
‘* tatives was designed to apply only to a case where the 


ee 
‘‘assured died without having previously assigned the 


‘* policy, and not to be construed as in any sense limiting 
‘* the power of the party insured to assign.”’ 


The distinctions between this decision and the case at 
bar areso wide that thecontrast becomes the best authority 
for the non-assignability of the Armstrong policy. The 
necessity for’construing the whole instrument clearly inti- 
mated that the conelusion would have been otherwise if 
the words ‘* legal representatives’? had not been qualified. 


The quotation by plaintiff in error from Bigelow turns 
ont to be the reporter's syllabus of the Flack case. 


In Worley v. N. W. Masonic Ass'n, 13 Rep., 233, it was 
held that a policy payable to devisees to whom ordinarily 
no property ean go which does not ‘* belong absolutely to 
the decedent,”’ gave no right to theadministrator. Surely, 
if the intestate had an estate in that poliey it would have 
vested in the administrator. 


In Gosling +. Caldwell, cited in Hines and Nichol on 
Assignments of Life Policies, page 95, the Tennessee Su- 
preme Court disposing of a policy made payable to ** legal 
heirs’? held that the authorities were uniform that when 
the policy is issued the rights are vested and cannot be di- 
vested without the consent of those to whom they are se- 
cured, and the policy was held nnassignable. 

In Kelly 7. Mann, 13 Rep., 12, a policy payable to 
legal representatives was held collectable by the admin- 
istrator, not for the payment of deb‘s, but to be dis- 
tributed to the next of kin. This assurance was nota part 
of the estate before death, for, if it were, no reason could 
be found to exempt it from debts. Clearly, if the policy 
in suit could not be devoted to the payment of Armstrong's 
debts, he could not assign it in lifetime. 
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In Greeno ov. Greeno, 23 Hun, 478, the insurance pro- 
vided that the benefit might ‘‘ be disposed of by last will 
‘‘and testament; otherwise, &c.”” The insured left a will 

disposing of all his personal estate, as Armstrong is said 
to have made an assignment disposing of all his right in 
the pole y. 

The Supreme Court of New York, Fourth Department, 
citing authorities, says: ‘‘It follows from these authori- 
‘‘ ties that the insured in such a policy has no property or 
‘estate in the amount payable in case of his death, that it 
“belongs to beneficiaries named {in fit, and would not, 
‘* therefore, pass under a will of all his estate, for he had 
“none in ate?’ 


Sixth. 
(In answer to Fifth Point of Plaintiff in Hrror). 


Wo evidence ofthe contemporaneous fraud 
of Hunter upon companies other than the 
plaintiff in error was, as such, rejected. 


The Court rejected a/Z proof of Hunter’s fraud, whether 
central to the transaction or collateral. 

If the principal proof was properly excluded, no error 
was made in overlooking the incidental fraud. 

No restraint was put upon proof as toeither the au- 
thority to fill up and deliver the assignment of the policy 
or as to delivery of the assignment or as to Hunter's rela- 
tion to the contract. 

These issues having been fairly allowed and freely sub- 
mitted to the jury, and the verdict having been taken that 
in many ways the assignment was inoperative, no injury - 
was sustained by the exclusion of Hunter’s fraud, for no 
fraud of his could taint a transaction to which he remained 
a stranger. 
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The same result follows if, as argued at length in Fifth 
Point, supra, the assignment, if executed and delivered, 
did not convey the claim payable to the representative. 


Seventh. 
In answer to Sixth Point of plaintiff in error: 


There remains the defence based upon the alleged mis- 
statements of Armstrong, in the application for the policy. 


: a 
a 


l.--The discussion of this defence may be simplitied by 
showing that but one statement of Armstrong's is involved, 
namely, his answer ** VWanhaltan $2,500,’ to the question 
‘* Is your life now insured in any other company ?”’ 


The original plea contained no defence based upon the 
answers in the application. ‘The amended answer based a 
| defence upon Armstrong's statement ‘** Provident $2,500, 
Manhattan $2,500," but assigned falsity in but one parti- 
cular, viz.: that he was insured for a /arger amount than 
$2,500, in each company, The Provident Life and ‘Trust 
Company of Philadelphia, and the Manhattan Life Insur- 
ance Company of New York. 


om 


The evidence disclosed that this statement was made by 
Armstrong on December 5th, and that no policy in either 
of those companies was then issued. 

At the close of the evidence, the plaintiff in error seeing 
that the defence had failed inasmuch as the answer was 
not untrue in the single respect in which falsity had been 
| alleged, amended its answer to conform to the proof, and 
| for the first time alleged that the statement was false in 
that when the same was made ,the applicant was not 
insured at all in the Provident Life and Trust Co. of Phil- 
| adelphia, or The Manhattan Life Insurance Company of 

New York. | 
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l!.—The plaintiff in error now endeavors to draw into 
discussion an answer by Armstrong that he had not made 
any unsuccessful proposal fcr insurance to another com- 
pany. 
No allegation based upon this answer of Armstrong’s 
ras pleaded. The burden of proof was upon the insurer 
as to any inaccurate or false statement in the appli- 
cation. 
The defence that Armstrong misstated his relations to 
other companies was an affirmative defence. 


Piedmont +. Ins. Co., 92 U. 8., 377. 


The necessary corollary of this rale as to burden of proof 
is that the party holding it must specifically plead the 
issue on which he holds the burden. 

This general rule is in New York statutory. 


Code Civil Procedure, § 500. 


True, the complaint alleged the due performance by 
Armstrong of all the conditions of the policy which was gen- 
erally denied by the answer, but the allegation of the per- 
formance was surplusage, and as it tendered no issue, the 
formal denial raised none. : 

We cite a representative authority entitled to peculiar 
respect in this case, as it gave judicial sanction to the 
argument of the same eminent counsel who here maintains 
the contrary. 


Murray 0. N. Y. Life Ins. Co., 85 N. Y., 236. 


The Court says: 


‘Tt (the complaint) alleged among other things, that the 
‘‘death of the insured was not caused by the breaking of 
‘any of the conditions and agreements in either of the 
“policies. The allegation was not required, and all that - 
‘Swas essential to make out a cause of action,, was a state- 
‘‘ment of the contract, the death of the assured, and the 
‘failure to pay as provided. The inseriion of an unneces- 
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‘sary allegation in the complaint which the plaintiff 
‘“‘was not required to aver or to prove in order to estab- 
‘‘lish the case, could not and did not deprive the defen- 
‘dant of liis right to the affirmative, if such right acta- 
‘fally existed. As the allegation referred to was not 
‘* properly there for the purpose of making out a good 
** cause of action, the complaint must be regarded as if it 
‘contained no such averment.”’ 


It is respectfully urged that this Court will follow the 
vase cited, as it regulates pleading and practice under a 
purely local statute of procedure. 


[11.--Plaintiff in error pleads that by the words ‘‘ Pro- 
vident, $2,500," Armstrong meant the Provident Life and 
Trust Company, of Philadelphia. No proof whatever was 
given that he was not insured in that company for that 
amount. 


The plaintiff in error held the burden upon this issue, 
but was content with proving Armstrong’s attitude as to 
the single policy issued to Hunter.» 

Non constat, but that Armstrong had another policy 
for $2,500 then in foree in that company andt he verdict 
embraced this conclusion. 

In face of a total absence of proof the verdict will be not 
disturbed. 

The plaintiff in error is thus reduced to the answer 
‘* Manhattan, $2,500.” 


IV.—The construction of the policy shows that it is to 
be supported unless this answer was wilfully and con- 
sciously untrue. 

The rule to be deduced from the authorities is that the 
answers of the applicant for insurance are to be submitted 
to the test of their intrinsic truth, only when the applicant 
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by some engagement, undertaking or covenant has 
pledged himself to their literal truth. 

This seems to be the standard, whether the declarations 
are called statements, warranties or representations, for the 
assured has, in the language of many cases, made the 
declaration *‘ the basis of the contract.’’ 


W here the statements are not vouched for as absolutely 
and subjectively true, they affect the validity of the insur- 
anee only to the extent to which they in fact Induce the 
contract, for the applicant is bound not by an express en- 
gagement but by the general law of morals which governs 
every transaction, and his policy is not to be avoided save 
for. statements, which are made with the knowledge of 
their untruth and the intent to deceive. 7 

ln one instance, deviation from existing fact is a breach 
of contract. In the other it is nothing unless fraudulent. 


Moulor « Am. L. Ins. Co., 111 U. 8. 335, and 


cases cited. 


The contract in this case is precisely within the rule es- 
tablished-in Moulor ¢. Ins. Co. 

The application and the poliey taken together, as the 
contract requires, inconsistently characterize the answers of 
the applicant. 

The application and the consideration clause of the poliey 
colitain phrases doubtless justifying the claim of warranty, 
but the insurance is made upon the condition that “‘ if any 

‘STATEMENT made in the application for this policy be in 
“imy respect untrue, the consideration of this contract 
‘shall be deemed to have failed, and the Company shall 
‘be without lability under it.”” This condition, standing 
alone, could not be tortured to define A rimstrong s answers 
to be warranties. | | . 

[t is confidently submitted that the parallél between this 
and the Moulor case could not be more exact. Any argu- 
ment would be but an appropriation of the opinion in that 
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case, though it may be remarked that the only authorities 
upon this subject in the opposing brief were there distin- 
guished. 


The record is barren of any proof of either Armstrong's 
intention to deceive or the Company's reliance upon his 
statement—nor could the jury have hesitated to conclude 
that thecontract would still have been madeif the Company 
well Knew the existing facts. 

No question was made, or can now be made, by the 
plaintiff in error but that Armstrong ‘‘did observe the u! 
‘‘most good faith towards it, and make full, direct and 
‘‘ honest answers to all questions without evasion or 
‘* fraud.” 


V.--The devices by which insurers seek to clinch their 
applicants with strict warranties have been so often rep- 
rehended as insincere, oppressive and iniquitous that no 
form of resistance will excite judicial hostility, even if it 
approaches in casunistry the considerations in support of - 
the acknowledged abuse. : 

Against a candid defence counsel might hesitate to insist 
that the plaintiff in error has by, its policy, deliberately 
attested the truth of Armstrong’s statements by the sol- 
emn word of warranty, for no analysis of the considera- 
tion clause of the policy can demonstrate but that the 
company, as a contracting party, bonnd itself by the cov- 
enant describing Armstrong’s answers «as statements 
‘‘which, whether written by his own hand or not every 
‘*nerson accepting or acquiring any interest in this con- 
‘* tract, hereby WARRANTS to be full and true.’’ (Page 66, 
folio 180. ) 

If standard words mean anything, has not this company 
digged a pit for its neighbor and fallen therein? If this 
interpretation is inconsistent with condition 1, the policy 
must be construed contra proferentem. 


ViI.—Armstrong’s statement ‘‘ Manhattan $2,500’ was 
ambiguous and could only signify that he was insured by 
some insurer, whose name in whole or in part was ‘** Man- 
hattan.’’ By no trade-mark or proprietory interest is the 
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name ‘* Manhattan,” secured exclusively to the single c 
by poration referred to in the evidence, nor does the rece 
pled put it bevond doubt that Armstrong must have meant t 
ys See corporation, which, as judicial reports show, shares w 
are ¢ scores of litigants this very common appellation. 
assu The ambiguity was recognized by the plaintiff in er 
decl when in its answer, it eked out Armstrong’s statement 
? this inuendo, “ thereby meaning that his life was insu 
\" ‘in the * * * * Manhutian Life Insurance Co 
ree “pany of New York” (p. 25, f. 86). | 
| mts When a litigant who is not a favorite of the law, by | 
net proof on ‘ain issue where he holds the onus, fails to reso 
gag a doubt which he has introduced, he is without proof a 
wi cannot overcome a verdict against him. 
for 
the 
| 
of Eighth. 
No error is shown in the refusal to charge the reque: 
of the plaintiff in error. 
Only sueh parts of the charge as were the subject of ¢ 
| ception are presented in the record (p. 58, f. 161). 
- Among these portions no Instruction upon the propo 
tions contained in the requests appear, 
ne But the Court in portions of the charge not certifi 
tl “charged the jury as to all other features of: the (cas 
“folly and in such manner that no exception was tak 
ot ‘thereto’’ (p. 61, f. 168) 
b Inevitably the substance of all the requests was fully a 
properly charged. 
Ninth. 
* ae ~The judgment should be affirmed. 
t HERBERT T. KETCHAM, 
GEORGE M. MACKELLAR, | 
é Of Counsel for Defendant in: Error. 
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Supreme Court of the Cluted States. 


OCTOBER TERM, 1885. 


No. lic. 


THE MUTUAL LIFE INSURANCE COMPANY OF 
NEW YORK, Praintirr «1x Error, 


VS. 


JULIA ARMSTRONG, ADMINISTRATRIX OF JoHN M. ARM- 
STRONG, DECEASED, DEFENDANT IN ERROR. 


BRIEF IN REPLY FOR PLAINTIFF IN ERROR. 


First. The slender thread upon which the whole argu- 
ment for the defendant in error is strung consists of the asser- 
tion or suggestion many times repeated that some question 
in respect to the execution or delivery of the assignment of 
the policy to Hunter was submitted to the jury, and that the 
verdict embraces or involves some finding derogatory to that 
assignment or negativing its delivery. | 


(a.) But this is a wholly false assumption. No such ques- 
tion was submitted to the jury or passed upon by them in 
any form, directly or indirectly. 

On the contrary, the whole tenor of the rulings and of 
the judge’s charge was that as to the second branch of the 
contract in the policy it was not assignable, and that as to 
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that there was nothing for the Jury to consider in relation 
to the assignment. It was the court and not the jury who, 
in respect to that branch of the contract, excluded from the 
case the assignment and the entire relation of Hunter. 

But the proof of the execution and delivery of the assign- 
ment to Hunter was complete, and there was nothing to 


contradict it, and the Court, having admitted it in evidence, - 


expressly instructed the jury that it operated to carry to 
Hunter all the interest in the policy which Armstrong 
could convey, which, however, he limited to the first branch 
of the contract. me 

The record will be searehed in vain for any warrant for 
the assertion that any question in respect to that assignment 
was left to or passed upon by the jury. 

The proof is that at the time of signing the application 
Armstrong signed the assignment, leaving blanks for the 
name and residence of the assignee, and delivered it, with 
the application, to the agent of the company. (Record, pp. 
41,145.) He also left the date blank, because the invariable 
rule of the company in such cases is to have the application 
and the assignment made together, and to have the assign- 
ment bear even date with the issue of the policy by the office 
in New York (p.50). When the policy had been returned 
by the company to the agent he filled in the blanks (p. 41), 
attached the assignment, Exhibit A (p. 79), to the policy, and 
delivered the policy so attached to the person who called for 
iton behalf of Hunter (p. 48). There was a difference of 
recollection between the agent of the company, Lambert, 
who delivered it, and Daniels, Hunter’s lawyer, who called 
and examined and approved it for Hunter after the latter 
had paid the premium, as to the identity of the person who 
actually received and took away the policy and assignment 
for Hunter (p. 49). But there was no dispute as to the fact 
of its delivery, nor was there any room for such a dispute, 
because it was attached to the policy, and at the outset of the 
trial (p. 30) “the counsel for the plaintiff admitted that the 
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policy in suit remained in the hands of Hunter from the 
day it was delivered down to Hunter’s death, and was then 
found in the hands of his executor,” and, in fact, after the 
presentation of the proofs of loss the defendant in error pro- 
cured and presented to the company an assignment of the 
policy from the executor of Hunter to Mrs. Armstrong, and 
claimed that by that assignment it had become her absolute 
property (p. 31). | 

These being the proofs the Court could have left and did 
leave nothing to the jury as to the execution or delivery of 
the assignment to Hunter, but did positively instruct them 
(p. 08) “that if Armstrong lived to that day in December, 
1897, Hunter would be entitled to the money;” that the de- 
livery to Hlunter was a sufficient delivery to make the policy 
operative; that it was proper that Hunter should keep it as 
long as he lived, and that on Hunter's death within the 
twenty years it was the duty of his executors to hand it over 
to the plaintiff. 

The counsel for the defendant in error would have the 
Court imagine a finding which cannot be discovered in the 
record upon a question which could not have been and was 
not submitted to the jury. 


(b.) It never was pretended on the part of the plaintiff in 
error that Armstrong was a party to Hunter's fraudulent 
scheme, but that his administratrix cannot avail herself of 
the fruits of that scheme, because to do so she must adopt it 
and all its instrumentalities. 

In this aspect the assignment and the policy are insepara- 
ble. The defence is that the policy which the plaintiff seeks 
to enforce was void in its inception, because procured by 
fraud with intent to cheat the company out of its money—an 
intent sought to be. consumated by the verdict and judg- 
ment appealed from. 


Second. The counsel for the defendant in error in his 
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second point seeks to confuse and ignore the real nature of 
the transaction between the parties, as if there were first a 
policy completely issued by the company to Armstrong (as 
a wholly independent transaction) and afterwards assigned 
by him to Hunter, whereas there never was any policy 


issued to Armstrong. The method adopted, in conformity . 


with the invariable rule of the company in such cases where 
the beneficiary was not a relative, was to have the assign- 
ment executed by the party insured, in whose name the 
policy runs, and delivered by the company, with and attached 
to the policy, to the assignee, who was the real contracting 
party. 

There is no attempt here to alter or vary the terms of the 
policy by parole evidence. We only demand that the trans- 
action shall be construed as it was, and as the documentary 
evidence shows it to have been. | 

The gambling policy act has no bearing to impair the 
application of the two English cases cited by us on this 
point. It rather intensifies their application. 

In Shilling, Adm’r'x, vs. Accidental Death Co., 2 H.& N., the 
agreement of the policy was with James Shilling to pay to 
his executors £2,000 on his death. The plea was that the 
policy was in fact made by Thomas Shilling in the name of 
James, but for the use and benefit of Thomas himself, and 
not for the use and benefit of James, and that Thomas, hav- 
ing no interest in the life, the policy was void under the 
statute. And the plea was held good. Of course, without 
the statute, a plea setting forth the same facts, and that the 
policy was procured by the fraud of Thomas with intent to 
cheat the company, must have been sustained, and tiere 
even without any assignment to Thomas. 

In the Palmer case, 25 Brar., 605, although the assignment 
to William Palmer, the alleged murderer, by Walter Palmer, : 
the party whose life was insured and to whom the policy 
was made payable, was not a simultaneous act as here, but 
was executed some two weeks after the effecting of the policy, 
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the master of the rolls was emphatically of the opinion that, 
wholly independently of the statute as to lack of interest, 
the company was entitled to have the policy canceled for 
fraud, because “it was established that William Palmer 
laid a deliberate plan for defrauding various insurance, and 
among others the plaintiff, the mode of accomplishing which 
was by effecting insurances upon the lives of persons who 
were in a great measure under his control, and then by pre- 
cipitating by his own act the period at which those insur- 
ances were to become claims on the insurance offices.” 


The Court is not asked to vary the meaning of the policy 
by the assignment, but to determine the combined effect of 
the two instruments, executed simultaneously and delivered 
together to the assignee, as bringing him into direct rela- 
tion with the company as the real party in interest, the 
real contracting party. 


Third. It is idle to talk of an irrevocable settlement of the 
insurance money payable in the case of death by the party 
insured upon his administratrix as such. The counsel for the 
defendant in error claims this (Brief, p. 24) Sas the result of 
the authorities.” But all his research has not produced a 
single authority in support of such an impossible proposi- 
tion. There cannot,in the nature of things, be a settlement 
revocable or irrevocable by the party insured except upon 
some party who is distinct in law from himself, as his wife, 
his child, his creditor, his devisee, &c. But in law his per- 
sonal representative is not distinct from himself; it is him- 
self continued after death by a legal fiction. 

The only ease which as cited seems to lend any support to 
so strange an idea is the Iowa case of Kelly vs. Mann, 13 
Rep., 12. gut if the Court will look at that case as reported 
by authority in 56 Towa, 625, it will be found to lend no 
sanction to such a proposition, for it there appears that the 
code of Iowa, § 1152, expressly provides that “a policy of 


insurance on the life of an.individual shall inure to the 
separate use of the husband or wife and children of said in- 
dividual,” independently of creditors, and by §§ 2371 and 
2372 that the avails of any life insurance are not subject to 
the debts of the deceased, but shall in other respects be dis- 
posed of like other property left by the deceased, and this 
was why the Court held ‘hat the proceeds of a policy, pay- 
able in ease of death to ‘legal representatives,’ was when col- 
lected by the administrator to go, not to the ereditors, but to 


the next of kin. 


‘The Tennessee case cited, Gosling vs. Caldwell, will also be 
found fully reported in 1 B. J. Lea, 454, and was controlled 
and decided by a statute of that State, which authorized a 
husband to effect a policy of insurance on his life which 
should inure to the benefit of his widow and heirs, to be 
divided between them according to the law of distribution, 
The policy made the sum 
insured payable after the death of the insured to his “ legal 
heirs,’ and it was held to be different from 


free from the claims of creditors. 


Court expressly say he could have assigned or disposed of 
by will, “being part of the assets of his estate,” but, being 
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expressly payable to “his heirs,” it was held 


s* 


pavable to himself or “personal representative,’ 


under 


an’ insurance 
which the 


the 


statute to be secured to his children and grandchildren as 
heirs or next of kin, and was, therefore, not affected by an 
assignment made by him in his lifetime. 


Fourth. In respect to the defense of breach of warranty 


all question of pleading was expressly and carefully excluded 


from the case by the Court by means of the amendments 


allowed. 


And it was demonstrated upon the evidence to a mathe- 


(P. 5d.) 


matical certainty that, at the time when Armstrong made 
the application, that as to the Manhattan and as to the Pro- 


vident he was either not yet insured at all or, if at all, for 


more than $2,500, so that when he stated, in answer to ques- 


{ 


ee 


et 
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tion seven, that he was then insured in each of those com- 
panies and for only $2,500 in each, and in the same breath, 
in answer to question eight, that he had not made any pro- 
posal or had any negotiation for insurance upon his life in 
any company upon which a policy had not yet been issued, 


sone or the other of those answers must have been false, 


whether he knew it or not. 

The suggestion that by “ Manhattan” and “ Provident” 
in his answer he did not mean the companies so named to. 
whom he had already made written applications, both of 
which were in evidence (Exhibit AA, p. 80, and Exhibit F, 
p. 87), is a frivolous one. 

The fatal error of the court below was in assuming that 
there was no breach of the warranty unless the answers made 
upon the application were willfully and consciously untrue 
and made with intent to deceive, which is also insisted on 
in the brief (p. 21), but here the warranty (Record, p. 3) 1s 
an absolute one, nor is it qualified by anything in any writ- 
ing passing between the parties,as was the case in Moulor vs. 
The American Life Insurance Company, 111 U.8.,555. There 
are no inconsistent provisions here, and the ease cited is 
wholly inapplicable, but the case at bar is governed by such 
cases as the Jeffries case, 22 Wallace, 53. | 

| Joseru H. CHoarte, 

For Plaintiff in Error. 
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